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THE 


P R £ F A C E. 


B efore I give an account of the following cafes^ 
I fliall mention fomething of reports in general. 

We have no printed cafes of the ancient proceedings 
either in the Jhsriffs torn, or in the county-courts ; the 
reafon whereof may be, becaufe Justice was riien ad-‘ 
fniniilered in a fummary way, and de piano* 

Neither have wc*any for above one hundred years 
after the couris of law were fettled in IVcJlminJler-Huli^ 
‘v/hich was a'oout the later end of King John. But in 
the reign of Edzvard the ihird, when the profeflbrs of 
the law, as my Loko Coke obierves, were excel¬ 
lently learned, and when Serjeants drew their own 
pleadiigs, then, as he farther mentions, jangling and 
•quellions did arife, and exceptions were taken more to 
for/n than to matter, 

m 

It was then our book-cafcs began, and have been 
continued ever fmcc. And it is neceffary it Ihould be 
fo, •bccaufe the opinions of lawyers are generally 
guided by iliofe of their predecelTors, in which they 
feem to imitate the anciejit prtctorsy wJlo eftabliihed 
their judgments, not fo much upon their* own reafon, 
as .upon the written laws of the empire. 

a 3 It 


See Dr. Tay¬ 
lor’s Ele¬ 
ments of Ci. 
vil Law.* 
214, 215. 



THE PREFACE. 


It is true, it was the complaint of that learned 
pcrfou before-mentioned, that he l>v’d in a fcribbling 
age, and that quotidie plus^ quotidle pejus feribunt; yet he 
wrote on. And fo has the colledlor of thefc v:afes, who 
for fcvcral years attended that court in which they were 
adjudged, and has not only compared them with the 
RECORDS, but was adiflied in the/pedal pleadings by a. 
very able clerk, who was particularly concerned in 
them. Some, and but a few of them, are reported by 
others, and recommended by a great name in the 
tirle-pngc, which is a certain advantage to the book- 
feller, whether it is fo to the reader or not ; but it is 
the beneiit ot the reader jvhich is chiefly intended by 
d'.i fc i'.apc'i-s. 


Tsi'i: cnotations in the margin have been carefully 
exurdned wit'i rlie hooks, and out of the great number 
of Aiiih.i'riric^ whicii arc ufually cited at the bar, rone 
are here imhiictl hut fuch as feem pertinent to the cafe 


C. -.V-1.1. 


And tlxit liOthii-.g might be wanting to this work, a 
rmicli mo.c d an u'”:il care has been had in the correc¬ 
tion ot It, aiiLi 11 1 e cc examination of the R.olls, 
h.owever imublcfomc and expenflve, has been per- 
iormed. perlir-ps beyond what has been done in mofl 
hr.-jK'. 'A thi;> naiure. So that it may well be hoped 
ti: ;le ihvv which poflildy have cfcapkl the 

prels, rn;i .7 eaiii l.c coiTecl wd ; as well as thofc of the 
wliicli h.c Lelievcs not to be any where mate- 
iial.: b.i!; i::c- not tj'iC vanity to think himfelf not ob. 
noxiouo 1.0 ci i*i/rs> a > aii liianhiiid mull always be. 

rale. 
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EASTER TERM, 

The Seventh of William the Third, 

1 N 

The King’s Bench. 

Sir John Holt, Knt, Chief JuJllce. 

William Gregory, Knt, 

Sir Giles Eyres, Knt. . JuJices. 

Sir Samuel Eyre, Knt. 

Sir Edward Ward, Knt: Attorney General. 
Sir Thomas Trevor, Knt, Solicitor General, 


* [ 403 1 

♦ Williams, Executor of Mellidi, ayahift Cary, 
Under-fteriff of Wilts. 

T he plaintiff, as executor to brouglitan aftion if obt^'n • 

on the cafe againil the defendant for a falfe return, fetting judgment and 
forth, that his teftator in the fourth year of James the out a fieri 
Second had recovered a judgment againft one Smart for one hun- 
dred and forty pounds, and that he fued out a tejiatum fieri facias 
againft him, which he delivered to the defendant, who made exe- but that tht 
cution, and levied goods, &c. to the value of one hundred and goods remaia 
&ne pounds, and returned that he had levied only nineteen pounds j®*" 
nineteen fhillings, which he was ready to pay j and that he had 
more goods in his polleffion, to the value of forty pounds, which maiiw.iinan ac- 
remained with him pro defettu emptorum-, whereas in truth he tion againft the 
had levied more \ that afterwards Mellifl) the teftator died; and o" 
for this falfe return the plaintiff brought an action, and had a 
verdi(ft. life.time of tha 

And now It was moved in arreft of judgment, that the plain- 

tiff, as executor, could not maintain this action, becaufe it was s.c.i.Saik.ij. 

• • ' S. C. 3. Salk. 

149. s. C. Comb. »64. 311. S. C. ii. Mod. 71. S.C. Holt, 307. S. C. i. Ld. Ray. 40W 
Moor, 349. 5.00.47. Cro,Car.a97. Cilb. E. R.I90. Ld. Ray. 437. 69S. 733. 9-3.1073, 
». Vent. JO. 1. Sid. 48. 80. Rayni. 71. 95. Cro. Eliz. 207. r. Stra. 60. aii. 576. 
Doui'l. 459. 6. Oom. Dig."Retom” (F. 1.). *. Bac. Abr. 166. 4, Bac. Abr. 355,356.445. 

a DOrfntiol 
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Williams 
JxBcuTOR or 
Mxllish, 

againjt 

CASyyUNDER* 

SHN^irr or 
Wf^s. 


X2. Mod. 310. 
447. 485. 494. 
604. 

Sera, tia* 


I. Vern. 60. 
I*. Mod. 565 
*. Peer Wms. 

(^srO 


Eaftcr Term, 7. Will. 3. tn B. ft. 

a perfonal tort done to his teftator> for which the executor 
could have no remedy after his death. * In Hilary Term in.she 
eighth year of Charles thi Firji this was made a doubt in’ the cafe 
of Purjlow V. Prince (aj, but Lord Rolls (h) in abridging 
of that cafe tells us, that the adtion would not lie (c). 

E contra. It will not be denied, but that an adfion of debt will 
lie againft a (heriff for money levied by virtue of an execution^ 
and not anfwered to the creditor j for though there be no adlual 
contradl between the fherifF and the creditor, yet debt will lie 
upon a contradlin law (d)'i becaufe when the money is levied, 
the adfion ccafes againft the defendant, and is transferred to the 
fherifF; and if it could not be recovered of him, there would be 
a manifeft injury done to the party. It cannot be properly faid 
in this cafe, that there is any adhial wrong or injury done'to the 
perfon of the teftator j for if fo, then moritur cum perfona ; but 
it is an injury done to his perfonal eftate, in which he is reprefented 
by his executor, and therefore he may maintain this adtion within 
the equity of the ftatute 4. Edw. 3. c. 13. de bonis afportatis in 
vita tejiatorist which gives him an adion of trcfpafs for a wrong 
done to his teftator. An executor may have a replevin or detinue 
for taking of goods in the life-time of his teftator fe j, becaufe 
the property ftill continues, and fo does the Wrong to hi's eftate 
in this cafe. Therefore it has been held, that he may have a 
trover for any converfion in the life of the teftator (f)y and likc- 
wife an efcape upon mefne procefs, becaufe the body of the prifoner 
being a pledge for the debt, the executor might be otherwife with¬ 
out any remedy (g). So he may have debt againft a parifhioner 
on the ftatute i, Edw, 6. c. 13. for not fettong out of tithes in the 
time of his teftator, becaufe the ftatute makes it a duty (hj. 
Therefore, though it be true that a perfonal adlion dies at common 
law with the perfon, yet, upon the equity of this ftatute, a wrong 
done to his eftate ftill remains (i), 

Judgment was given for the plaintiff niji caufa. 


(a) Cro. Car. 197. 

(t) I. Roll. Abr. 913. 

Rolle fays, that the plaintifT 
prayed judgment againlt himfelf, in or¬ 
der to commence a new adion for his 
own expedition | for that it had been ob¬ 
jected that not returning the writ was a 
perfonal tort: but it does not appear 
that any judgment, or even opinion, 
was given in the cafe. 

(d) Hob. 206. I. Ld. Ray. 40. 

(<) Noy, 87. l*oph. 187. Latch, 
167. Jones, 173. i.Sid.Sz. Went¬ 
worth’s Off. of £x. 94. 


ff) Wentworth’s Off. of Ex. 98, 
Moor, 400. Cro. Eliz. 377. Latch. 
168. 1. tev. 193. 

(^g) 1. Roll. Abr. 912. Cro. Car. 297. 
Latch. 1S8. Ld. Ray. 973. 

{b'i I. Sid. 88. 407. I. Vent. 30. 
I. Salk. 314. I. Com. Dig. 8vo. 344. 

(1) See Latch. 168. i- And. 243. 
Jones, 174. and the cafe of Hambly v. 
Trott,. Cowp. 371. cinlta\ in which 
laA cafe the diAin£lion is fettled between 
thofe actions which do furvive and tliofe 
whicii do not. 


Gibbons 



Eafter Term, 7. Will. 3. In B. R. 

Gibboni agatnfi Pepper. 

SSAULT AND BATTERY. The defendant pleaded, that he 
was riding on a horfc in the highway, and that on a fidden 
fright the horfe ftartcd and run upon the plaintiff*, who continued 
m the way after he was called to go out, which was the fame 
auault. * T. o this plea the plaintiff demurred. 

It was moved in behalf of the defendant, that what he had 
pleaded was a fufficient excufe; for it was no neglect in him, 
and the mifehief done was inevitable. It is like the cafe of IVca- 
vtr V, W trd ( a)y where in trefpafs, affault, and battery, the de¬ 
fendant pleaded, that he was a trained foldier, and that he and the 
plaintiff were under one captain, and in muftering he difeharged 
iris gun, which cafualiter^ et per 'infortunium^ et contra voluntatem 
fuatn^ did hurt the plaintiff \ and it was there held, that if the de¬ 
fendant had pleaded that he could not have avoided it, or that the 
plaintiff had run acrofs the gun when it was difeharging, or had 
fet forth the ciicumftances fo that it might appear to the Court to 
be inevitable, that fuch a plea had been a fufficient juff iffcation. 

But it was anfwered, That cafe was not parallel with this, bc- 
caufe the fa^l was coiifeffed there j but the battery is not anfwered 
here. He ihould have pleaded the general ijfue-, for if the horle 
run away againff his will, he would have been found not guilty^ 
becaufe in.'fuch cafe it cannot be faid with any colour of reafon 
to be a battery in the rider. 

The plaintiff had judgment. 

^«) Hob. 134* Moor, 864. Roll. Abr. 548. 


* [ 4°5 1 

Cafe 1481 

In ajfiult and 
kitterj/y A FifeK 
tliat tl’.e defen¬ 
dant's 

fiigh.'nnd run 
upon the plain¬ 
tiff, is bad. 

S. C. 2. Salk, 
C37. 

S. C. I. Ld. 
Ray. 38. 

Kob. 138. 
Stiles, 72. 

1. Vait. 295. 

2. Lev. 17Z. 

.3, Lev. 37. 

2. Jones, 205, 

3. Keb. 65. 
Lutw. 90. 

Ld. R«y. 125. 

IO, 304. 

12. Mod. 97. 
121. 376. 

Bull. N. P. 16. 

Com. Dig. 
“ Pleader” 

( 3. M. 20.). 
Efpinair. Dig. 
2. edit. 313. 
i.Bac. Abr. 53. 


Derrier againft Arnaud. 

Hilary Term, 6. fTill. Mary, Roll 416. 

INDEBITATUS ASSUMPSIT. The defendant pleaded that 
* the plaintiff was alienigena in regno Francia fub Ugeantia ad- 
verfarii (b) domini regis, oriundus. 

Upon a demurrer exception was taken to this pica, becaufe it 
*is not a dire..^ affirmative that the plaintiff was alienigena it 
fliould have been natus^ and not oriundus. 

Curia. In a real adion the word “ alienigena** had been well 
enough. 

But fomc doubt being made whether it was fo in this cafe, a 
farther day was taken to conffder of it; an<f afterwards, feme 
precedents being cited out of Rajlal (c)^ where the word ‘‘ na~ 
“ tus** W’as fupplied by “ oriundus^* the plea was held good. 


Cafe 149. 


A plea of alie* 
nee is good, al- 
thou{;li it is not 
faid naius, but 
iundui extra H- 
geantiam. 

Ante, 285. 

Co. Lit, 129, 
Skin. 370. 

I. Snow. 349. 
I. B ic. .‘tbr. 4. 
4. BjC, Abr. 97, 


{h) Alienage cannot be nleaded in a 
perfonal aftioji ag.nnft an alien am, Co, 
Lit. 129. and therefore it muft be (hewn 
that the plaiiuilf is an alien enemy, Andr. 
76. for this fliall not be prefumed, S;ra. 


1082. although the plaintiff may reply 
that he is under the prnteftion of the 
king, 1. Salk. 46. Foft. 221. Co. 
Lit. 129. 

(r) Raff. £nt. 25a. 6o<;. 

'St. Legcr 
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^aic 150. i* St; Leger againfi Pope. 

Mieheulmax Termt 5 . WilL Mary, Rett 337 .' 

« 

A declaration pvOMTNUS REX et DoMiNA Regina mandaverunt dilcBo 

in dcB^n a ct fidell fuo GEorgio'I'reby militiy Capita!. JuJiic.fuo de 

wager cofraern- breve juum claufum in hac verba^ viz* 

ing the mode of ^ ‘ 

flayihg the GuLIELMUS et MarIA, Rtfpms. GeOUGiJ TrEbUT 

Capital. JuJiic. infranominat. recordum et procejfum loque- 
which after infra fit mentio atm omnibus ca tangen. coram dominb 

praying oyer of regc Ct domina regina ubicunqucy ts'e. ad diem infiracontent. mitto in 
the wriiten quodam rccot do huic brevi annex, prout interius mihi pracipitur 
agrttmtnt, the q^qrg. 'rREBY placita irrotulat. apud Wejim. coram GeoRciO 
tiVfutu'e 'le! Erkbv milite et fociis fuis jujitciariis dominiregis et domina regims 
Car. 2 . c. 7 . in de banco de termino Sanbii Michaclis anno regni domini ct dominci 

bat 5 and the'WlLLIRL MI et MarIA^ Dei gratiUy l^C. quinto, rot. 337* 
plaintiff dt- 

niuts;an(ljuc!(;- Middlesex Jf. Johannes St. Leger nuper de parochia 
ment was given Sancti Maktini IN Campis incom.prad. armiger. alias didus 
fordicpjamtiB ; Jqhn St. Le(;er of Donoc ALE fummonitus fuit ad refpbn- 
a**variance be- Rogeko Pope Or. dc pUicito quod reddct ei centum et feptem 

tween the dt- Id^rus etdccem Johdos qucs ei dcbetet injujiedetinct,l^c. Etundeidem 
(laration and RbcERiJs pet joHANNF.^t OLIVER attorn.fuum dicit quod cum 
the ’written pr a di d. ]on Anti v.% St. Jaeger f/R ogerus Pope odavo die 

ugrctmeni. 'fulU amic dom. millcfimo fexi enle/imo nonagefimo primb apudparoch* 
Sanct. Martini in’ Campis in comitatu Middlesex la- 
tt'unculis Infer, ad ludnm Angmce voc. back-gaminon cumq. ad 
liidum ilium prtcd. Roger us adtunc et ibidem uno jadu jeett qua- 
tuor fitper unam uleam et quatuor juper alteram aleam Anglice 
threw two fours. unique fuperinde prred. Rogp:rus adtunc et ibidem 
teiioit et paulatim movebat duos latrunculorum fuorum Atmi.. two 
ot his tablc-mcii Jed non amovebat illos a fiationefua KucTuXCT. 
Iroivi the point they itood on cumque fiipcrindc adtunc et ibidem 
p-ignore ccrtat. fuit Angi.ice a wager was laid inter pradid. Jo- 
IIANNEM St! Leger ci prtcfat. Rogerum modo fequenti videlt* 
quod precd. KaGERVi Joivcret prafiat. JoHANNi St. Leger 
centum et qulnquaginta nummos awcos Angi.icE vocat. guineas^ 
prafat. PvOGerus tcncbatiir jure lufus illius amovere Anglice to* 
j’-iuy duos Intrunrulcs ilLs quosita movit \ quodque prcsd.fotAA^'St'E.^ 

* f 407 J J'T. Leg I K foeveret precfat. R(;geiio erntum nummos aureosjl 
precd. Roger I S non tcncbatiir jure lulus iliius amovere h'^GlAQ'S. 
to p\'Af duos Hitt unruloi illos quosita movit. Johannes St* 

i^ECER et Roger us adtunc et ibidem pro deierminatione pigtiorO' 
tionis illius Anglice of that wager pcjiar. fc fuper judicium atri-^ 
e '.y'A Anc.LU'E of the gi oom-porter of England cutnqv.e pra'd. 
Johannes St. Leger eifilera die et anno Juprad. apud paroch, 
pr'ird. per feriptum Jitutn figillo Juo JigUiat. curia'que didi domini re • 
gis et domitiiff regiiue nunc h:c ojernf. cujus dat. cjl eifdcm die et anna 
co'tno'i'it pigno> nticue purd. A in'.-lice, the faid wager et preed. 
Johannes St. Ei-gkr perideu:jG-iptum ohUgavit feipfum folvere 
prerfut. RogcRO Pope vei srdini Jus centum nnynmos awcos 

Angl, 
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AjiCLicEvtftat guineas, quando atrUnJis Anglice fo fobnasthe 
g?oom-porter adjudicaret Akglice Ihonld give his judgment 
in caju ilhJi accideret quod judicium Wudforet contra preed, Jo- 
hannem St. Leger. Et idem Rogerus in fathdidt quodpojiea 
poji confe^ionem jeripti precd. et ante impetratiorfem bre^it originaiis 
preed. Roger i in curia hic,fcilt. 31 dieyuHi anno domini 1691 fu^ 
pradSlo^ quidam T HO MAS Neale armiger. tempore confeHionit 
j'eripti p} ecditil. et diu antca et abinde adhuc exijien. atrien/is An¬ 
glice the groom-porter of England in caju prad. adjudicavit 
contraprud. Joil ANNtM St. Leger, /<•///. quodprad. Rogerus 
non tenehatur jurelufus illius amovere, Anglice to play,^//0r /cr- 
trunculos illos quos ita movijfct nlji movijjet illos ajiationc /uOf An- 
^LiCE off from the point; quodq. centum nummi aureiy Anglice 
vocat. guineas, tempore confeitionis jeriptiprad. et diu anteafuer. 
it adhuc cxijiunt valaris praditiurum centum et jeptem librarum ct, 
decern Jolidot um ; jcHt. apud parochiam prad, in com. prad. ; unde 
prad. Tohannes St. Leger adtunc et ibidem habuit notitiam ; 
prad. tamen Johannes St. Leger licet fapius requijit. prad. 
centum et feptem libras et dccem jolidos eidem Rogf.ro non reddidit^ 
fed ill. ei hucufquc reddere omnino contradixit^ et adhuc contradicit ; 
unde dicit quod deterioratus eft et damnum habet ad valentiam 40/. ; 
et inde producit jebJam-i isfc, 

Ei Johannes, per EoMUNDtiM HuBBERFElLft 

fitum^ venit et defendit vim et injurium quando-, ^c. Ei petit auditum 
Jeripti prad. et eiIcgitur in h<vc •nerhaji- “ I JoHN St. Lfger of 
“ Danocale Ejq. do own that I have betted with Lieutenant Colonel 

Roger Pope ont hundre I guineas *againfl an hundred and iif- # T ^Qg 
“ ty, concerning a difpute ariliiig on the manner of playing a 
“ caft at backgammon, which is dated and figned by us both 
“ and Capt dn Francis Cbantrely and referred to the decilidii of 
“ the groom-porter of England. And I do by thefe prefents 
“ oblige inyfclf on the word and honour of a gentlemaif, to 
“ pav unto the faid Roger Pope or his order, or whom he ap- 
“ points to receive it, one liundrcd guineas fo foon as the 
** groom porter gives his judgment on the cafe, if it fo 
»■“ happen that the judgment be againft me. The qucllion 
** to the groom porter is iiared under the I tters of A. B. and 
** L', ; John St. Leger is meant by d. and Roger Pope by B. 

** Given under my hand and fcal this 8tli day of July 1691.’* 

^tibus le/lis et auditis icl m JOHAN' ES dicit quod tpje de debito 
prad. virtutc jeripti prad. onerari nondcrei ; quia dicit quod in Jiatula 
in pari amenti DominI CaROLI Secundi nuper regis Anglia in- 
choat, ap’ d It'ijlm. in com. MlDnLE'^EX oClavo die JWaii an'-o regni 
d ti dommi nuper regis dccimo tertio et per diverjas prorogc.tiones et 
ad'jo .rmwicut. ibid, continuot. ujquc decimum jc.'ctum diem Martii anno 
regni ejufdcm nuper regis decirno jexto inter alia authoritaie ejufdcm 
parlittmenti ord nat. ct inubiitai. fu:t quod ft aliqua pprfona vel per- 
fona ud aliquod tern pus vel tern f ora pcjl viccfimum mnuti. diem Sep- 
tembrit in anno dommi 1664. luderet ad ct cum piBii chartis, An¬ 
glic E cards, alcis latrunculis^ iAc. (reciting tiie fcatutc) prout 
VoL. IV. B b per 


St. Ltckt 

^gainjt 

For*. 
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^T. ttatz per eundem aflum inter alia plentus apparct. Et idem JoHANNUS ili 
againfi fa£lo dictt quod po/i 29 diem Septcmbris anno domini 1664 
Pore. et ante confeil onem feripti preed. icilu pra?d. octavo die julii 

anno domini 1691 fuprad apud purech. prted, in com. prted. ipfe 
idem J OHANNE ' etpreed. Rocerus ludebant cum aleis adquendani 
ludum vocat. backgammon, quodque prted. centum nummi aurei vo¬ 
cal. guineas in prted. feript. mentionat. adtunc et ibidem.^ ad unum 
tempus et unum congrejfum^ Anglice meeting, 

Anclice betted, per eundem joHAnisiZM cum prted. Rogero et 
perdit. in lu/u illo et nbn cum velpro pecun:it depojit. AnglicE 
ready money ; quod>^ue pneed. centum nummi aurei^ vocat. guineas, 
tempore pignorationis illius^ Anglic £ at the time of the faidbett, 
necnon tempore adjudicationis in narratione prted. Rogeri per 
'f HO MAM Neale in eademnarratione mentionat. fierifuppofiufu- 
^ t 409 ^/runt valoris * ultrafummam centum librarum viz, valorts centum 
et fepttm librarum et decern folidorum ftiperius petit, viz. apud paro~ 
chiam prted. in com. prtedi^. quodquepreed. centum nummi aurei tem^ 
pore liifus illitii non fuemnt pignorat. Anglice betted, inpecunih 
depofit. Anglice ready indney, neque tempore adjudication, preed. 
in narratione preed. fieri fuppt^it, foiut. fed pro fiecuritate folutionis 
prted. centum nummorum aureorum per ipfum Johannem cum 
prted. Rogero tit prafertur pignorat. Anglice betted, idem 
Johannes poficaJcilt. prtedUiO oStavo die fulii anno dorri. miile- 
Jimo fcxcentcjimo nonagfimo primo fupradiSto apudparoch. prted. in 
com. prted. feriptum prted. in narratione prted. mentionat. prtefati 
Rogero dedit figillavit et ut failum fuum deliberavity per quodar 
vigorcjlatuti pra d. in eo cafu hide edit et prdvif. feriptum prted. fuu 
et eji vacuum et nuUius vigoris in lege ; et hoc paratus ejl verificare ; 
unde petit judicium fi ipfe de dcbito pr^ediblo •vn tute feripti prted. 
oncrari debeaty <3 c. 

To this plea the plaintifr demurred, and the defendant Joined 
in demurrer. 

Judgment was given for the plaintift’iii the common pleas ; 
and now a writ of error was brought, and the general error 
afligned, and in nullo ejl erratum was pleaded. 


Cafe 151, 

Sluasre^ If adc- 
cl iration in debt 
for “ one hun- 
** dred pieces 

of yold Coin 
*' CAtL'nj-u:- 
** n'as, of the 
** v.iJin! of one 
* hundred and 
five pounds,” 
be good. 

C. 1. Lutw. 
S. <N. Lu*w. 

» 4 r- 

S. r M (1. 

S C. Snlk. 3. 4 

f'.;' 1.; 


St. Lcger ap;ah:Jl l^opc. 

HE i^LAINTIFF AND DEFENDANT WCIC plrvlugat kackgam- 
nioiiy and the plaintiff in the a<3:ion fouclieci the tahh-men, but 
did not remove them from the points. A dll'inite arlling between 
them ended in a vrager, which was reduced iiuo writing, by which 
the plaintiff in error was obliged to pay A 4 r. Pope an Imndred 
guineas if he was not hound by the courfe of play to remove and 
play thofc tablemen he touched, and Jhlr. Pape was to pay him one 
hundred and fifty guineas if he was obligee!. 7'his wager was to 
be decided by x.\vt groom portery who gave judgment, th^Lt Mr.Pofe 
was not ohli ;; d to play the men he touched •, whereupon the hun¬ 
dred guineas were loft j for which the adfion was brought below j 
and upon t.ic • t..:c pleaded, judgment was given for the 
plaintiff. 


S C Cotr.'. 3*7. S. f.Skin. 571. S. C. Cfrtb. 32*. 9 ; l». Mod.-81 

336. a. 4 . Bl. i^cp 4^. 


s.r. 


k/I I' ^ 
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..ir WAS NOW ARGUED far the plaintiff in error ^ that the demand » 

was wrong, becaufe the note on which the action is brought is for 
payment of guineas ; now guiacaS, juatenus (uch, cannot be de- * 
manded, becaufe they are of no certain or determinate value, for 
they may be altered, added to, or diminilhed, by prerogative •, and 
therefore the flatute 5. & 6. Edw, 6. prohibits the buying of coin, 
becaufe no perfon can fet a value thereon but the king (a). Be^ 
fideSy guineas are by proclamation dt twenty/hillings value and 

no more ; and if fo, the plaindfF has a judgment for more than the 
]aw allows ; and this being an EngHJh co n, you cannot declare 
for it ad valentiam^ b'c, as it is ufaal for foreign coin ; in which 
cafe the adlion is brought in the detinet only, becaufe the value of 
ftich coin is not known to the Court, and therefore it is uncertain 
what fum fhall be reiioveredl But for Englijh coin the aftion is 
always brought in the debet and detinet^ and without ad valentiam,* 

If, therefore, the legal value of a guinea be twenty /hillings^ the 
plaintiff has obtained an unlawful judgment^ v/z. for more than the 
value ; if it be above twenty flsiUingS^ then the film will amount 
to more than bne hundred pounds^ and lb within the ftatute of 
gaming: 

To THIS it was anfweredy that the Writing does warrant thd 
declaration and the demand ; for if guineas be not of the noted 
and common coin of the kingdom, and of no certain value, then 
they are as foreign coin to the Courts and they may be demanded 
ps in that cafe, fo likewife in thisj by fo many pieces of money va- 
^^lorisy fsfr,” and in the debet and detinety becaufe the value of them 
is reduced to a certainty. ^But if the demand here had been of 
guineas only, without faying fo many “pieces of gold,” then it had 
been like the demand of in fordgii coin, and the a:^tioii 

mult have'been brought in the definety becaufe the thing in (pecie 
is demanded. 

Then as to the Jlatuteef Gaming (c)y it does not concern this A wagei-on tji| 
^ion, becaufe this is a wager, and not vvithin the reach of that of piajin^ 

law ; it is not any playings but a collateral matter concerning the ig.,/**""** ** 
^ght of a particular game. 

No judgment was given Concerning this matter 

But an Objection was made, that tljere vvas a variance be^ A Variante 
tween the declaration and the note therein fet forth j for the action the dee 

was grounded on a wager > and the plaintiff declared, * that the 
defendant pvr feriptum fuumi ^c. cognovitpignor^tionensy anglice whShtheaftiS 
the wdgery and upon oyer of the writing there is nothing therein was brought: 
relating to fuch an acknowledgement; fo that he made that to be a 
part of the defeription of the writing which ihould have come in by 
way of averment out of it, i/z. he ought to have averred that the 

(«) 1. Hale, 197. t* Hawk. P. C. {If) The t6. Car. a. e. 7. 

4h: 18. (<f) See S. C. Mod. 4. t tFd 

{b) See the ftatate 8. IVUl. 3. c. 8. cafe of Brown V, Lecfen^ a. H. Bi: 

Geo, I. c. II. .9.' Geo. 3. c. 37. 4 l« 

3* 4s* tS. Get, 3* c. 45 * 



St. L»6t» 

FotE* 
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wager in the writing, and for which the a^ion was brought, was 
the fsunc wager, &c. 

And for this rcafon the judgment was reverfed. 


Cafe 152. Strode agalnjl Birt. 

trinity Term^ 6. IVill, ^ Mary, Rati 515. 

Record of a T^OMINUS rex et domina regina mandaverunt diletio et fideli 
declaratien,y>m\\ U CtEORGIoTreby MUcs Capitalis Jujlicianus dc banC 9 

judgment tiierc- fuum clnufum in hac verba viz Gulielmus it Maria 
onf inan aftioa Dei .gratia A'tgliee, Scotiof, Franciay et Hibernia rex et regina 
>11 the. cafe ff r jiUi defenjorcs bfe. d.leiio et fideti fuo GeoRGIO FrebY J\/lilft, 
lidurbance of Cfjpltal. jujUciario fuo ele b <mco jalutem. ^uia in recordo et procejjit^ 
:oinmon. • ftiam in red litione judici', loqueLc que fuit in curia nojira, coyam 
vob s ft Jocitsvt/iris, 'Jufticiariii nojlris de banco, per breve noftrumy 
inter 7 HOMAM Byrt et Kdwardum Strode arm’gernm et 
Richardum Thorn, de quadim tranfgreJJijnefuper cafam, eidem 
7 'lloMiE. ptr praf-t. Ed\v. 3 .RDUM et RichARDUM iUat. ut did- 
tur error intervenlt manifejiui ad grave damnum ipfornm Edvvardi 
et Richard I peut ex querela fua aceepimus, nos errorem ft quisfue^ 
rit mode debit, eo'tigi, et p u tibus precd. pUnam et celerem jujiitiam 
peri ojolentcs m hue partes, Vibis mandamus quodp juelc. itide reddtt. 
Jit twtc recoraum et prcccpum j-rtsd. cum omnibus ea tangen. nobis Jub 
pgiilo vtPro diliit.il-' et aperte mittatis et hoc breve, ita quod ea ba- 
beamus in oSlub. Purlpcationis Bcatee Mari'S ubicunque tunc fueri^ 
mus in Anglia, ut infpc£l. record, et proctjffu prad. ultcrius inde pro 
err ore id. conigend. peri faciamus quod de jure it peundum legem 
et conj'uetu linem hujus regni Anglia fuerit faeiend, Tejle nobis ipps 
apud IVeJhn. vieeftmo nano die januu, ii an. reg. hopri quinto. 

Paget. 

GeoROII Xreby Mtl. Capital, yufliciar. infranomi-. 
nat. record, etfrocej/l loquela unde infra pt rnentio cum omnibus ea 
* £ 4^- 3 tangen, cordrn * domino rege et domina regina uhicunque lAc.ad diem 
infrucontent. mitto in quodam recordo huL brevi annex, prout inter itfs 
mi hi pracipitur* 

Geo. Treby. 

Flacita irrotulat. apud irejim. coram Georgio TREBYiWi/fV, 
et fociis fuit 'Jupiciariis domini regis et domina regina de banco de ter- 
mino San£ta Trinitat'.s anno regni Domini Gulielmi et Domi- 
N.« Marias DA gratia Anglia, Scot a, Francia, et Hibernia 
regis et regmapdei deferfr, itlc. quinto R-jt. 313. 

Somerset Jf, Edv/ardus Strode nuprr dc Downpde in com. 
prad. armiger et Rich^.rdus Thorne nuper deeademyeoman at¬ 
tach, fuerunt ad rppondend. Thomae Bvrt deplacito tranfgr.fu- 
per e futn Uc. Et unde idem Thomas per Gai.fridum Pot- 
riKGENi attorn, fuum queriturquarecum ipfeidem Thomas Byrt 
prime die Mail anno regni domini regis et domina regma nune fe- 
Kundo, et continue abinde ppea kucufque Ugit.me pojfjponttt. fuit, et 

cmhu: 



Eafter Term, 7. Will. 3. In B. R, 

adhue poffejjiniaf. ixijiit de et in un§ Itnemento continen, in f$ unum 
mtUndinum fuVonicum^ unmd mohndinum granaticum, unum 
fum pajiura^ unam redam UrroTf et unam pcciam tcrrte^ vecaU 
Wytiiybed, cum pertin. in parech, de Shepton Mallet 
in com. prad, ac ptr totum idem iemput ipfe idem Thomas 
Byrt de jure habuijfit et habere et gaudere debuijjit communiam 
pajluree in milk acrii terra vocat. Mendip Forest in com. prad. 
pro omnibus averiisfuis communicalibus in etfuprr t nementapradic-. 
tacum perti >. levan. et cuhan, quolibet anno omni tempore aunt tanquam 
ad tencmentafua pradiSla fpeStan. etpertinen.pradi£i. Kdwaruus 
et Richardus pr.tmijf rum nonignarifedmachitian. et malitiofe in- 
tendcn. cundem T'hom am li yrt in hac parte minus rite pragravare 
injur are et quamplurimum damnific are et ipfum T ho mam Byrt 
dnc:.mmunia fua prad. in prad. piille acris terra vocat, Metcdip 
Forest de nfu proficuo et bcneprio inde magnopere et minus jujie 
irnpcdire et deprivure ac ipfum Thom am pejorare et deteriorare^, 
ipfi iidem Edwakdus <t Richardus eodem primo die Mail anno 
jecundo fupradidio npud Shrpton Vi prad. folum et fundum 

prad. mille acrarum *erra vocat. Mendip Forest in diverfis 
locis cjufidem Jorejia effoderunt et fubvcrterunt et quamplurima antra 
percuntculis Anglic E cony-borougRs, adtunc et ibidemfecerunt et 
erexerunt et cuniculos adtunc et ibidem in eifdem mille acr'is terra vo- 
*.at. Mendip Forest * locaverunt et propagaverunt et antra et cuni- < 
cnlos ill. ibidem per totum ternpus ill. cujiodiverunt et coniinuaverunt ; 
qui quidem cun culi Quamplurimam part, herba ibid, crefeen. diverfis 
diebus et vicibus infra ternpus prad. depajl. fuerunt fpohaverunt con- 
iulcaverunt et corfumpj'erunt. lidcrnq. Fdwardus et Richardus 
eodem primo die Alaii anno fecundo fupradiStOj et diverfis diebus et vi¬ 
cibus ^ infra ternpus pried, in eifdem mille acris terra wjf.'./.M endip 
f'oREST quampluriinos laqueos et tenriiculos ibidem fparjim fixerunty 
pofueruni^crfiodivcr. et fingiy ct poni procuraveruntper quod viginti 
oves ipfius Thomje Bvrt in et fuper tenementa Jua pradieia cum 
pertin. levan. et Cuban, per ipjum ad herbarn in eifdem mile air is 
terra vuat. Mendip Forest tunc crefeen. depafeen. impojuitutrn. 
iommunia fua pra^.l. in laqueos et tendicuios ill. ibidem incider, et ibi¬ 
dem capt. quamplurimum damnfient. diteriirai. et jpoliat. fuerunt et 
• nullius ufus five valoris eidem T'homae, adtunc et ibidem, devenerunt ; 
ratione quorum quidtm pramijjhrum idem 7'homas communiam fuam 
prad. pro ovilus et e.veriis fuis prad. m etfiiper tenementafuo prad. 
cum pertin. levan. et cubari. per totum ternpus prad. habire uti feu 
gaudere in tarn arnplo et benfieiaii mode prout debtiit uti feu gaudere 
non p6tuit, fed idem I'homas ufum prcficuum a mmoditut. eifimem^et 
benefiemm e-anmunite pajiura fa prad. in p*-aA. rnille ac>i. terra 
vocat. Mendip Forest, per totum idem ten pu> ft'diditei a.'nifit ad 
dampnum ipfius'THoMJF.ieriturnlibrarum i ilindepyoduciiJe£li,ni,^c, 

Et pradi^. EDWARDUsr/ Richardus, /»«' Hen;?ICUM God¬ 
frey attorn, fuuni, ven. et defend, vim et injur tarn quan to isc. Et 
dicunt quod narrat.0 prad. materia in eodem ccntci.t. minusfufficien. 
inlcge txifiunt adipfum'Vwoi.iKU alhonern fuam prad inde verfus 
eofdcm EDWARDUiVW/R ichandum hubend. feu/nanutenend. ad 
auam quidem narrationcm iiaernEDy^ARDVSet Richardus necejfe 
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«T t«*« n^nhabent neeper legem terras Unetur refp9ndere : et hoc parat, fi$rfb 

verificare : unde pro defe^u fufficien. ndrration. in hi.e parte, iiden^, 

. Kdwardus et Richardus petunt judicium et quodprad, Tho-? 

M AS ab aetione fud preed. inde verfus ipfos habend, prascludatur i^e^ 
El pro caujis moratton, in le/e iidem tpWARDUs#/ Richardus 
dicunt, et ojiendunt Curia hie^ quod prad, Thomas in narrations, 
fua prad, non monjirot aliquam prajeription, feu aliquem ahum 
tq r AiA 3 communiam prad. hqhend. uc etiam dicta * narratio valde 

Z incerta eji, et caret forma. 

Etprafdiil. Thomas ex quo ipfefufiden. materiam in lege in nar^. 
ratione Jm pra i. ad a£!ien. Juam prad. verfus prad. Edwar DUM 
et KlcnA.KD\SM habend. manutenend. fuperius declaravti quam ipje 
parat eJi virficjre\ quam quidem materi/m prad. Edwardus et 
Richardus non dedicerunt, nec qd\u.u a iq t.iliter refpondeht, fedt 
vei tJicatLnem ill, admittere omnim . e^-ujant idem T HoM as petit judi¬ 
cium et dusfina fua occajhne p am Jfq>. Jibi adjuaicuri i3c. Et quia 
fujiic. h cfe advfare volum de'etfuperpramiffis priufquamjuduium 
inde trdddnt diei inde datuseft partibus [rad. hie ufque a die Sat.Hi 
JMichaelisin tres feptimanas deaudiend, indejudicioJuo ib quod iidem 
ic, hie inde nondum (ife. Ad quem diem h’c ven t turn prad. THO- 
MAS quamprad. Edwardus A)kinssper attorn.fuosprad, 

et fuper h c vlfs pramiffii et per fufticiar. ku plemus tntclledlis 
•videtur eifdem fitjticiar, quid narrqtio prad. in forma prad, fail, 
et deeiarat, ac materia in tadem content, fuffc’en. in lege e i,tuni 
ad ipfum 7 'homam a£lionem fuam frad. verfus prafat. 
Edwardum et Richardum habend, munutenend. prout prad. 
T HOM AS fuperiu. allegavit ac quad idem 1'homa^ damna Jua ec- 
eaftone pramjforum verjus piafat. Edwardum et Kichardum 
reiuperare debeat. Sed quia nejettur qua dqmnq idetfi Thomas JuJ- 
iinuii occaftone pramijjoruin tracept. eft vie. quod per fucramentorum. 
proborum et iegalium hominum de balliva fua diligenter inquirut qua 
damna idem Thomas fujunutt turn occaftone pramijforum quam pro 
mifts et cuftngiis fuii per ipfum circaJe£iam Juam in hac parte appojit, 
et inquiftUonem quam, iife. f'ic. CjuJiareJae.hic. In o£Jab. San£ii 
fiilarii Jub figillOi ts'e. et figillis, ^c> 

j 

Ad quem diem hie venit prad. T KOMAs per attorq. fuum prad. et, 
vie. videlicet Rober Tus Sj D£Rfin armiger mode mand. hicquandam 
inquJitionem coram eo apud civitat. Wfllen. in contiiatu prad. 12 
'die jaKuurii ult. praurit. per faeramentum duodecim, (3 c. capt. per 
quam umpertum exijiit quqdprad. Thomas Juftinuitduwna occajtone 
pretn ijjdrum ultra mif. ti e'ujtag. fua per ipjum circa fe£iam fuam in 
bac parte appojit, ad jqwnque folid, et pro mif. et cuftagiis ill. ad duos 
^ -t den arias ; sdeo eonf rjt quod pradiSt.T H O M A s recuperet verjus prafat. 

* I J hj>ViA\».'DXtiAtt^lCHA^D\JfAdamnaJuap>ad.adquinquejoiidoset 
duos denar, per inqr^ijhjonem prad, in forma prad. compart, necnon^ 
qu'indecim libras qua:u r tiedtn foiidos et decern denar, eidem I hom^ 
ad requifttioh.juam per mifts et cuftagiis fuisper curiam hie de iucre- 
msnio'ac^udicat. qua qu 'tdem dampna in toto fe aitingunt ad 16/. et 
pfad. Edwardus et Richardus in mifeiieox^ma^ lAc. Sign* 28 dU 
februarii anno WiLi i£)(.Ep #/ Marias. 

• ' * Pof tea 
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P ftea, fcVicti die Veneris prox, poft craftinum SanSia Triniietjtis 
au 90 regni Domini WillA^MI f/ DomiN/e Mari-^ nu':c re- 
gis et regime Anglia^ fexto coram domino rege et domhta regina 
apud IVfftm. venc uni preediSf. EdWARDUS Strode et Richar* 
PUS Thorne per Pf.trum Courtney attorn, fuum et dkunt 
quod in recordo etpraceJpepreediSl. ocetiam inredditi.n- judicii frefill 
manifefte eft erratum tn hoc videlt. quod per recordum prted, apparet 
quod judicium ill, in forma precd. reddit, reddit. fuit per prted. 
Thom A Byrt vcrfus freed. Edwardum Strode et Ri- 
chaRDUM Thorne ttbiper legem te'ra hujus regni noftri Anglite 
judicium illud reddi dehuijjet pro preediH. Edwardo Strode et 
Richardo Thorne verfus eundtm Thomam Hyr t ideo in eo 
manifefte eft erratum. Erratum ejl etiam in h',c quod non hahetur ali- 
iguod breve original, inter prted, partes de placito prted. ad tvar-rnnti- 
zand narrationemprted. ThoMA:Byrt pr rd. dc icc,rdo afUat. nec 
de recordo reman, tn cujiodia cuftodis hrevium dt£t. oomini r.gis et domi¬ 
nie regime de bancopreed.idco ineofmiliterefierratum. El iidemV^'D- 
WARDUsSTRQDEi’/RlCHARDUS i' HOKf E pnu‘,I in'evedi^td mi¬ 
ni ref s it dotnituvrefntepreefat. cuflod. brevium ip^orum domini regis 
et dominte regin,r dc banco prted. dirigend. ad cenificand. d dominp 
re >i et dominte regints plennis in ie vTritate ct eii conceditur C5V. per 
quolpresc pt e/i \ViLLiELMo FHURsiiY armigero c/fo > hrcv.um 
diM. domitii regis et dominte regime de bamo prerdkl, quod jcrututis 
brevibus originalihus de com. Somi'7j.‘‘t dc tcritiino Saitdltr 1 rinita is 
anno regni dUl. domini regis et dominte regintc nunc quinto in ivjiodia 
fua de recordo exijien. et quid dc eochm brevi inu.ncnt un,i cum re- 
iorn. cjufdem a-leo plane et i»teg7‘c prout cor am je r'rnatut di£l. domi'-q 
regi it d>minie regime indilate ub cunque, C'V. ce: tifirct una cum hrevi 
dom. ri'gts et domina- reginte fibi indedi) e£J. fSc. .i^i quidem VV ii.Li- 
ELMUS ThuRsRY I'lflos brev. dc banco pn^d. diti. domino regi et 
domina reginte retornavit et cenifeavit quod vinute brevis prad. 
fhi direSl, ferutaU b>evib ,s originn/ibus amitatus Somerjet. prted. 
de pra'd. termino Sanbltf ^Trimtatis anno quinto fupradi£to in cujiodia 
fua exiJlen. in cijdcm inventt quodnnm breve original, inter porta pne- 
diSt. de plucito pr ted. de recordo ajfi,at, cujus quidem brevis tenor fequi- 
tur in htCL verba Jf. Gulieemu.. et Maria Dei gratia /ingiiat 
Scot. Franctte et Htberuite r x et re. inq fdci deferfora^ is'c.vicecomiti 
SoMERSF.T.yZi/aim. S' 'J hciMAS ^YR'Tj'eccrittefeeurnm de clamore 
J'uo profequend. tunc pone per vadi'.s et fiiy. ple;^. Edwarduai 
Strode nuper de D.zvnfide in com. tuo ar. et Richaroum 
T HORNE nuper de D iirfue^ in com. tuoyeomon^iquodfnt coram 'JuJii-, 
ciariis tiofiris apud fVe/im. inc'ojtino Sun^te^rinitutis qfienj, quart 
cum ipfe idem Byrt primo die Adstii anno regm-nrfiri 

fezwido et continue alnndr p'Jieu h cufquc legitime pojfeffonat. fuit ^as 
in the deGuration) ad damnum ipfius I'noAt^ cer.t,um Ubrarum ut 
dicit, ^c. et cabeus uomina pleg. ethcc breve. 'T<JU mb s apud PVrfttn. 
7 .G die A4 ii anna regni noftri quint-.F agf.T. Ptr dominum cuftoelem^ 
magni fgilli Angl, ad injtantiam pelen, picg. de prof Johannis 
Doe ei RiCHAEtO. Roe infranominqt, Edw. <•/Richard, nichil 
habent in baliiva tma per quod attach, poJfknt.Fb/ a R \vi CK B A MP;^ 11 l p 
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•taom fr, Vie.rei, per fin, II, Hetheringtoij. ^od t^uldcmebxeve de fev^t 
Jtiir ^^*®’'<**^* ret.rn. indc inter rec.rtlafine die tftius ter.mint afiilat* 

et fuper hoe idem Thomas iiyRT per Jo'^ephum Sherwood 
attorn.fuumgratis ven. Super quopreed. Edwardus Stride et 
Richardus ^'HORNE ut prtus diiunt qu d in reeordoet procejfu 
prard. acetiam in redditione judicii preed. manfift. eft erra'um alle- 
gand. errores preed, per i’fds in f rma prcrd.allgat. etpet. quodjwli-- 
cium prted. ob errores ill. et aU in recordo ft prectjfu prad. exifien. 
reyecetur, adnullctur et penitus pro nullo habeatar, et quoiJ ipfi ad omnia 
quee ocafione judicii prad, am 'ferunt refiituantur, et quo I pried, 
Thomas Byrt ad errores prad. rejungat. et quod curia d.cli do- 
mini regis et domina regina nunc hie procenat ad examiration. tom 
record, et proerjf. prad, quam mater, pradiS/. Juperius pro errore 
affign. Super quo praL ThoMAS IJyrt dicit quod nec in re-* 
corda et procejfu prai. nec in redditionc judicii prad, in 
uib ejl erratum ; et petit fmiliter quod curia dud domin regis et 
f domina regina nunc hie precedat ad exammatUnem tarn re- 
L 4^ 7 J prad. quam mater, pradiid, Juperius fro errorif'us 

ajpgn. et quod judicium prad, in emniius afiirmeturj Lt quia 

curiu di(li doviini regis et doming, regina nunc h.c dejudicio fuj de et 
The f^per pramiffts nddend. nandttm advifiitur dies inde dot, ejl pai tibus 

<*1*^ cor-ift! didl. domino rege et (iom>na reg na a die SanSli Michaelis in 
Wiiiie; M.iri,r^ trcjiptirnanas ubxunq.lsc. dc j'tdicio fu: inde audiend, eo quod curia 
and «:.(< iwT’fb diti. domini regis et donvna regina nunc hie inde nondum^ k^c. Ad 
nityTi-m, anno qucm d cni coram d mino rege et domina legina upud Wefim. ven, 
8. trill. 3. partci prad. per attorn, juos prad, fed quia cur. did}, aom, regis et 
domina regina rune / ic de judicio fuo de et fuper pram ijf. prad. red- 
dnd. nondurn advifutur dies inde datus eji partibus pradidi. coram 
d^minq rege et domina regina ufque in e£iab, San£li HUlurii ubitu .que 
de judi.io Jua inde audiend. eb quod cur. diSl. dimini regis nunc 
lAc inde nondurn, Ise. Ante qurm diem DoMJNA Maria regina 
diemfuum claufit exiren.um. Ad quern dirm coram DoMINO Will. 
tertio nunc rege Anglia, l 3 '. upud IVefim. ven. parttsprad. per at- 
Urn. fuos frad. et Jic cantinuutur ufque in craftino Sang}. Trinitatis 
ub 'cunque, iAc. 

Ad euem di m coram dm rege apud lP\ftm. ven. partes prad. per 
attorn. Juos ft ad. juprr quo vijis ct periur. diet, domini regts nunc hie 
pffnius iiiteUctiis omnibus tt Jtngulis pramifjis ditigrntu q. examinatis 
■et itfpiilis idm record, etprocij. prad. quam f- ad. eaujts et niuieriis 
Juperius pro trror. afitgn. vid.tur cui . d.cli dom, regis nunc hie quod 
■me in record, etjroeef ^ ad. nec in r.ddii.on. jud.eiipi ad. in ullv eft 
erratum, ac quod re'eontn ill. in nullo viiiojitm nut defecitvum txiftii j 
idio (o'.f efi'qu'd jud e'-um prad. in omribus affirmetur acin cmni fuo 
roh'-re fiet tt ifiiSlu diflis liitjis li nuiteriis fuper:us pro e>rtr. nfiign, 
in aii'juo non odjton. 'kt ultirv spcr cur. dom. regis nunc hie conj. eft 
qu'd prad. 1 iioMAi neup ref verjus prad. EdjA'ARDUM et Ri¬ 
ch a RDtlM srigintu it undm itbras iidem TpoM-* ptr cur, dom. re¬ 
gis nutte hie fecuiuium fbimiim Jiatuti in hujujm.di cafu nuper edit, tt 
P''v f V dj’A eat. pro tuftagiis et damnis fun quaJuJUnuit q.eafione eli- 
Incion, exc uion j diciiprad. pratextu profeution. pradi£l, brevi. de 
t'for. et quo I jraU. 'l'u..}A/.s haieat inde txecuijo.n.Juam, iffc. 
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Cafe 153, 


^HE PLAINTIFF brought an a£lion on the cafe againft the Inanaftionfor 
defendant, fetting forth, that he was pojfejfed of a tenement, ^ 

and of a clofe of pafture, and rood of land, &c. in Shepton MalUu «* *• 

and that he had right of common in Mendip Foreji for his cattle, Iite"pWnt5ff ^ 
thereunto belonging; that the defendant did dig and ihew/;//< to the 
make coney-boroughs in the faiiT foreft, and fet nets and gins there, common j it it 
by which his iheep were damnified, and he deprived of his right « 
of common, &c. The defendants demur to the declaration; and 
judgment was mven agalnit them in the common pleas; and upon nenicni,&c.and 
a writ of error brought in this court, had right of 

,,The queftion was, Whether the declaration was good cr*not? place wmax. 

First, Becaufe it fets forth that the plaintiff legitime pojfejjion, 
fuit de tenementOt isfr. which was not fufHciciit to entitle him to*®* **• 

this a£lion, but that he ought to fhew a title by cujlom or pre- sJc.Skin 6ai 
fcript 'iGti^ or otherwife, and not to declare upon the bare poJfeJ}ion.i S.* c. 3. *Salk* 
without any other right; for he, claiming a profit arifing out of ix. 
another man’s foil, ought to have fej forth a particular ellate to S*C.Comb.37o. 
himfelf, either by grant, prefeription, or feme conveyance, and ^ Comy, 
pot to fay that he was pofl'effed, &c. and ought to have common, 

&c. tanquam ad tenementa fua fpeStan, without (hewing how, or in -’o. Lit. 303. 
what manner, which is fo incertain, that no ilVue can be taken ' ro. Kiiz, 4,^ 
upon it, 'I'hereforc he ought to have (hewn the commencement *• 
of his eftate, and how he came to be intitled to the common, which 
in this cafe mu (I be either appendant, or nothing; and if fo, he cro! Car! foa, 
muft fet forth the beginning of it, that the defendant may give 3. Lev. 17^. * 
him an anfwer. 

Secondly, II is impoffible that the defendant can take ifTuc 2. Lev. i*4g, 
upon this declaration; for it is faid, that the plaintifi' de jure de- V Mod. 49. 
buiffet habere communiam ; now if the defendant had pleaded non *»*• 

de jure habere debuilJet^ then the law, and not the faft, had been 
put in ilTue. * It is true, when an action is brought upon a pof- 



jure dcbuijfet habere^ ^'c. gaudere debuijfet import a right and 1134. 
nothing eUl* (/?). In trefpafs for the taking of a gelding and im- Stra. 1238. 
pounding of it, the defendant pleaded, thdt tempore quo^ £5V. he 
was pojjejj'ed^ '^c. of a ciofc, &c. in which he took the gelding da- 
mage feafanty and upon a demurrer it was Ihcwn for can 11, that (c. 39.). 
he ha^ not fet forth by what title or in what manner be was pof- 1. Bum 440. 
fefled j and judgment was given for the defendant {b). So in N. f. 76, 
trcfpafii for chafing of his iheep, the defendant made conuiance as 
bailiff* to Serjeant Frindar for damage feaj'ant in an acre of ground, 
of which the ferjeant was poflefled; and there was a demurrer to 


(a) Ante, 346. 

(j} Langfoid v, Webber, Hilary 
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the plea, becaufe he did not (hew what title or eflate|^e had, nor 
any feifin or freehold ; and therefore judgment was given for the 
plaintiff (a). I'his way of pleading is not only contrary to all the 
authorities of the like nature in the old books, but thofe alfo of 
later times {b). Antiendy when a tenancy at will was pleaded, 
it was always (hewn how, viz. either by demife, or as a copy- 
holder, or as tenant at Aiiferance (r) ; fo where a feifin in tail was 
pleaded, it was conftandy fet forth of ^vhofe gift, becaufe it is a 
particular eilate : it is true w here a feifin in fee is alledged, it is 
otherwife {d). My Lord Brook in abridging of that cafe above 
mentioned fays, it is good pleading, and has marked it with thefe 
words, viz. Quod nota {e). it cannot be properly objedfed, 
that in fl bar it is necelTary to fet forth a title-i but not in a writ 
or becaufe this objection is contrary to the old law } for ie 

is as ellential to fet forth a title as well in the one as the other if). 
Therefore wh r the pleadings in a fdrefacias were, that his father 
died feifed, and that the lands defcended to him as fon and heir, &c. 
it was adjudged, that he ought to have (hewn or what eflate his 
father died feifed (g). So in this cafe an adlion will not lie for de¬ 
priving a man of fuch a comm9n, becaufe it is claimed as belong* 
ing to the bare pojfejfion of a tenant; fo that his being a * reliant in 
the houfe, is an ^ xcufe to him for a trefpafs done in another man’s 
foil; but certainly no adlion v/ill lie for damage done to fuch a 
commoner, becaufe there is no durable eftate or intereft laid to 
which any common may belong i hut if he had fet forth any in- 
tereff, he ought to have made it more certain than to fay tanquam 
ad tenementa fpeiian. {h) for if this pleading (hould be allowed, 
then a polFedion under any title would be fulEcient, which is fo 
incertain that no man can be provided to make his defence againfl 
it. There cannot be a cafe cited to maintain this declaration, bui^ 
fuch where the poffhjfton is laid by way of inducement to the 
adHon, or fuch wl.ich have been brougnt againft tot't fefors^ or 
where there has been a feifin in fee alledged, and even moll: of 
thofe cafes after verdiif. In the cafe of Skevil v. Averie (i) which 
wasanadlion of trefpafs, afl'ault, and battery, the defendant pleaded 
^hat he was poffejfed of a houfe for a term of years, and that the 
plaintiff would have thruff him out, and thereupon molliter manus, 
impofuit’i andfojuftifies in defence oih’x&poff 'ejftony and upon a de¬ 
murrer he had judgment j for though the defendant did not {bevy 
who made the Icafe, or how many years he had in it, or any par¬ 
ticular eftate, yet his plea was held good, becaulc bis fetting fortl\ 
a pojfejpqn for years, was but an inducement to his ju/lificttion^ 


(a) Godfrey v. Rock, in the Com> 
mon Plea*, in Trii^ty Terir, 4. tVtU. 
V Mary. 

(*) See 5. Com. Dig. “ Pleader” 
(C. 3g.) (C. 40.) (C. 41.). 

(r) Bro. Ahr. ** Pleading'* pi. 85. 
(d) Cro. Elie. 407. Bat fee Cro. 
Car. 571. 

(<} Bro. Abr. “ Pleading’’ pi. i6o, 
170. 


(y) But fcv GrImBead v. Marlow, 
4. 'Perm Rep. ^>19 where it it faid, by 
BuLlcr, yujlice, that this diftindlion 
between a daitration and a pUa has 
been uniformly allo^^ed. 

(^) Year Book 24. F.dw. 3. pi. 

(6) Co. Ent. 9. JO. 14. firownh 
Silt. Z50. 

(i) Cro, Car. ijS, 

and 



Eafter 'f‘crm, 7. Will. 3. In B. R. 

|nd the fojjejf^n and not the was the principal matter in that 
psde i but where an intere/f is pleaded by the defendant, and he 
claims o it mufl certainly be fet forth (at) ; and this is the 
very dittin£lion made in Cafe (b). Now in the cafe 
at bar, it is not pojfejjlon which intitles the plain tiff to the com¬ 
mon ; for if foj then de injuria fud propria had been a good pier*, 
which no man will affirm. The cafe of Brooking v. Bond (r) is 
the fame with this, but only it is faid there, that feifiiusfuit 
of a houfe and twenty acres of land j which words muibbe intended 
of a fce-fimple eftate : and afterwards vi hen he fays, de jure habere 
debuijfet common, thofe words amount to a prefeription. In the 
cafe of Sands v. Trefujis (d)y the adtion was for diverting of a 
water-courfe, but there was a feifm in fee alledged in the mill, and 
imde jure habere debuiffety (sfV. was well enough ; but no judg¬ 
ment was given. * In the cafe of Scavagev. Hawkins (e), which 
was debt for rent on aleafe for years made by the father, who was^ 
tenant in tail, and died feifed of the reverhon which defeended tp 
the plaintiff, exception was taken that he did not fet forth the 
commencement of the eftate} but it was not allowed, becaufe it 
was an afticn founded upon the contrabfy and he had (hewn enough 
to intitle himfelf to. it, the land being not in difpute; but this\^s 
after verditi wherein the right had been tried •, fo were the cafes 
mentioned in the margin (f). In the cafe of Dent v. Oliver (g), 
which was for difturbing of the plaintiff from taking of toll in 
a fair, an exception was taken that <l>d hot fet forth a grant 
or prefeription, &c.; but it was held good, bccaufe he faid that he 
was feifed in fee of the manor, &c. and of a fair to be held there 
pvery Afcenfion Day; fo that thofe cafes are not applicable to that 
now in queftion, becaufe in moft or ail of them a title is fet forth 
by wav of feifin in fee, but here the right of common is claimed 
without any title but only on a bare pojfejjion. 

It was argued that it was not material to fet forth 

any right or title to which the defendant might give a particular 
anfwcr, it being fufficient to ground this action upon the right of 
pofjejfton alone agiunft a wrong-doer \ efpecially fincc upon the 
general iffue the plaintiff muft prove his title, or be nonfuit; fo 
that this is only a iummary way to try the matter j and all decla¬ 
rations for ftopping of ways, diverting water-courfes, and diftur- 
bances in commons, are drav/n and founded upon the pojjejfon 
without fliewing a title. It is true, in actions for trcfpaiies, if 
^he plaintiff' will lay any charge upon the land, then he muft fet 
(orth his title, as if the aiSbion be brought againf^ the owner thereof 5 
but when againft a wrong^doer^ there the ownerftiip of the land is 

(a) Cro. Jac. $%. Yelv, 74. (/“) Franklyn v. Webb, in t!i« 

(tf) 1. Roll. Rep. 13. King’* Bench, in Baiter Term, the 33, 

(r) In the King’s Bench in Eafter Car. a. Roil. 538. &r. John v. .Moody, 
Term, the 33. Car. z. Roll. logL. 1. Vent. *74. 319. 356. 

(d) Cro. Car. 575. (f) 9 ro. Jac. 43. ta», 

Ij) Cr® Car. 57U 


Stroob - 

avaitA 

By&t, 


*C4a» 3 


not 



Stkodk 

Btrt. 

X. Vent. Z74. 
«. Lev. 248. 


Eaftcr Term, 7. Will. 3, In B. R. 

And lastly, this matter is not traverfable; foAipon the ge¬ 
neral iflTue, a right of common muft be proved and given in evi¬ 
dence^ otherwife the plaintilF cannot maintain his adtion, but what 
right is not material \ and the cafe of Su *John v. Moody {a) was 
relied on as full in point \ the like in Blockley v. Slaughter (b). 

And fo the judgment in this cafe was affirmed, and the law fet¬ 
tled in this point. 

\a} I. Vent. 275. Term, 4, Sc ill, ftf Rol!. 

(S) In the Common Pleai, In IfiiaiT 8771, 
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A. 

abatement. 

t. TF there be a material variance Be- 
tween the ‘writ and the count, the 
writ Ihall abate, Rex v. Bijhdp often, 
don, 200 

C. Rut in quare impedit if the king en¬ 
title himlell, in the <writ, to the dona¬ 
tion of a vicarage in full right, and, in 
the dt'daraiion, by realbn of preroga¬ 
tive royal, this is not a material va¬ 
riance fo as to abate the writ, 201 

• acceptance. 

See Assicn'MEXT. 

1. Where acceptance of rent by a feof¬ 

fee, &c. makesan executoryicafe good, 
Symonds v. Cudmore, 2 

2. If iflue in tail accept and afterwards 
hiake a feoffment, there being an ellate 
for life then in being, &c. this confirms 
shat cflate^ ^monds v, Cvdmrei 4 


VOLUME. 


3, Where after acceptance of rent an eh- 
try may be made for a condition bro¬ 
ken, titeber V. Tov^-, 73 

ACTION ON THE CASE. 

1. Ah atflion on the cafe may be brought 
by lef'ee for years agaioll his under lef- 
fee, bccaufe he is liable to the hflt 
Icffor, Cud lip 'V. Ruudail, g 

z. An action on the cafe will notlieagainft 
one wi LouLn for a caufe of attion 
aiiftng in the country, Baugh -v. Kit 

iiag-Viorth, ^ 

3. An aflion on the cafe will not lie 

againit a plaintiff for bringing an ac¬ 
tion where he had a probable caufe, 
Bh V. Killingveortb, j ^ 

4. If a defendant, before evecution, pay 
the debt and damages, and the plain¬ 
tiff fign a reJeale, and aftenvard'-’, 
within the year, take the defendanc 
in execuiioR, yet an afliou will not lie 
for this vexation, cued, 

3. If an ;r..^urcr viarrants the (hip to 
“ depart with convoy,” aod it does. 
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but is afterwards feparated by bad 
weather, and taken by the enemy ; 
yet, if there be no fraud found in the 
mailer, an adlion will not lie, Jefferits 
LegendrUf 6o, 61 

4 * In anadion on the cafe for difturbance 
of common, it is not neceifary for the 
declaration to date title to the common, 
it is fuHicient if it (late that the plain¬ 
tiff was p^jfiffed of a tenement,dec. and 
bad right of common in the place 
WHERE, kc. Strode V. Bytt, 418 

y. An adlioa will ntit he on a bill of ex¬ 
change where, ftom the terms of it, it 
is not within the cujlom 0/ mrehanist 
Ftarfon -v. Garrett ^ 244 

ACCORD AND SATISFACTION. 

1. In covenant, where the damages are 

uncertain, a lefftr thing may be dune 
in fatisfaliion, but not in debt upon a 
bond, &c. where the turn is certain, 
Adams V, Taplingt 88 

2. In covenant on a b'cach that the boufe 

was not in repair; a px.ka that the 
plaintiff agreed that the defendant 
ihouid employ a perfon four days about 
repairing tlwj huule, in futis/adioa, is 
bad ; for the defcjidant was obliged to 
repair by the original covenant, Ad^mt 
Vs Taplingt ibid, 

ADMINISTRATOR AND ADMI¬ 
NISTRATION. 

St Letters of adminillration granted to 
one, durante aijentta of another, are 
goody Hodge V. Clare, 14 

2. Adminiftrauon granted by a if op- 
ftClAL, without laying cut de J;ire 
perttnuitf is good after a verdi^I, Ma/en 

V. Har^eu, I33 

An admlnidrator Ihali not give bail 
upon a writ of error. Gale v. Till, 

^ 44 - 

4. An adininillrfltor lhall not pay coJIs 
upon a writ of error, the jiidgnicnc 
being alErmcd, &c. Gale v. Till, 74^, 

5. On a /Ore facint againft ?n adminif- 
iratot upon ajudj^mvot had :i'»ainll hi-, 
intcllaCe. henceunut anfwcrthix charge 
by payment «»t debts in equal dc-gne, 
VIZ. by judgtiient^: this was upcu 1 


general demurrer to a plea of no alTets; 
but if the plaintiff had demurred fpe- 
cially, and (hewed it for caufe, it might 
have been oibcrwifc, Newton v, Ri-^ 
chords, 206 


admiralty. 

An adlion will lie for fuing in the court of 
admiralty for a caufe arifing at land, 
and not at fea. Sands v. Child, 176 


AMENDMENT. 

1. The word y mi/ericordin" inilead of 

“ eapiaiur** is amendable after verdift, 
Chettle V. Lees, (, 

2. Amendments nor allowed in criminal 

caffS, Rex v. H'alcou, ^96 

3. The appellee moved to amend his plea, 
but not granted ; for no ftatute extends 
to amendments in fuch cafes, Hoyle v. 

I j8 

4. A miflake in the judgment itfelf, as 
where it tvas ** quodpreed. Thomas,'* 
inllead of preed. Ar r h v R us recuperet 
ISe. is amenddble, Cradoekv. Radford', 


5. So where the declaration was, that the 
plaintiff was indebted to himfclf, it was 
held amendable, Rati/on v. Milton, 

161 

6. So where debt was brought upon a 
judgmentobtainedin thercignof a for¬ 
mer king, and a writ of error allowed, 
wh'ch was Uqutlee quer fuit in curia 
nofira, inllead of nuper dumini regis, it 
was amended, *v, GranviLz^y 

7. The memorandum cannot be amended 

to make it agree with the judgment, 
Ri^h -v. Tory, ,5- 


APPEAL. 

Sec Amendment, 3. 

I, The appellant appeared by attorney 
inllead ot in propriaperfona ; for which 
reafon he (hould be non luitcd, if 
he had been demand<‘d ; but it was 
moved th.'.t he might be dikharged, 
becaufe it was a dfeentinuanre ; but 
the motion not allowed, Loder v.Sn<m^^ 
den, ] 0Q 


An appellint cannot amend his plea, 

Hojit v, Pitt, , ^ 

3. Siirplufa^ 
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3. Surplufage, ( 5 r falfe I.atin, fliall not 

4pakc an appeal of murder foid, Ben- 
itet •V. 1 59 

4. In fuch cafe the hour when the fail 

was committed is not Il)^.tcrial to be 
certainly alled.'cd, for circa horam is 
good, BcfiHct V. Pvejlon, thid, 

5’. But the day,and year, and fail, mu ft be 
certainly alledgcd ; and therefore to 
fay circiter pedui is not good, Ifii/on 
<v. Lawt 292 


APPRENTICE. 

St.C IXDICTMilNT. 


A S S I r, N Ivl E N T. 

Set: Covi;N/.NT. 

t. An afllgnmer.t made l.'v an .adm'- 
iiiilrator of a ccgnixce a ft.itute, 
iiftcr the Itherafc returned, am! beiorr 
an .ictual entry on the land, is not gooi^ 
becaufehe had ordy a pollctriunit; iaw, 
and therefoic uuf^ht to h::ve brought 
an ojeitment upon the li’ieru/e to mcc'- 
ver the aitual poluifton, HejiKum ^j. 
Wo.'iJfd-Lif 

An executrix aftlgncd a term for years; 
the allignee j'.arted witu iio. to 

another; the )e!K)r br.evht c-JV.Oiant 
agaiiift ilic .aliiun-.-j, who pie.id.:;’, that 
be had aftigitcj !iis intf'eil, ore. but 
with.uut notice given to rl;e !i;iior, or 
ncccpie'.’O ' of the rent, L:e.. tijld 
good, becaui'c the is only 

charge iblc by iCidon of tlu‘ iiiiid ; and 
when inat i-- gone lie is i-o Ivib, , 

Pitehcr -v'. 7 o -. cj, 7 ~- 7 ^ 

j. An iiirignc'coi a rcve- finn may b;ir.g 
« an action (if tocen.iiu gaiin't a lejiec 
aitci he lias atlignc l •.he'.crm, notaicir- 
ftaiidinsj the .accep'. n.cc it the rent 
fiom the aliignee of lae .dice, ijiuucr 

•V. Copt', h l 

4, Leliee for yeats having covenanted to 
rcjair, alligi ed : is term; the loTor 
fold the revc iiou; the grantee of the 
reverlion accepted the rent of the af- 
fignee; ih-. '(flee died ; yet his executor 
is liable, Jjums *0. hS 

ATTAINDER. 

An attainder reverfed, and for what rea- 
^ fon, Rfx 'V. La-ivrcf/cCf 370 

Voi.. IV. 


ATTORNEY. 

An attorney would not bring in his writ 
of difiringas into court on the day ap¬ 
pointed for the trial, i;c but x ii e l< t l L 
being in court, and appearing that 
there was fuch a writ, the attorney was 
committed for this pradice, 'Jo/ies v, 
Earl Bulb, 367 

AUDITA QUERELA. 

See Judgment. 

An audita querela muft be brought, and 
not an uetio;: an the cafe, where the 
plaintiff rcleafcs the defendant and af¬ 
terwards takes him in execution,With¬ 
in the year, for the faing debt; if it 
had been after the year, then the ex¬ 
ecution had been erroneous, and he 
inuft have brouglit a writ of error, 
Baugh nj. Pltilitig-veorth, I4 

AUTHORITY. 

Where an authori'v muft be ftridly pur- 
li'i'il, and where not. If'alter -y, 
Kuudal, 305 


A W A R D. 

An award not fet aftde, though made by 
tm; plaintiff hiiiilelf, to whom the mat¬ 
ter in dilferencc was referred, Mattheno 
<t». Oiler ton, 326 


B. 

BAIL. 

See Administrator^^. 

BARON AMD FEME. 

X. Hulband and wife cannot join in ft 
perCoftal adion for work done by the 
wife, bccaufe the damages do not lur- 
v\\c, Buckley v. Collier, 1^5 

2. They may join in trefpafs, ibid^ 

3. A deed made between hn/hand .and 

Wife is a deed poll, and will bi fuf- 
ficient to declare the ufes of a rine, 

ycnet X'. Morlejf 264, 

C c BILL 
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/ 

BILL OF EXCHANGE. 

An adion brought by the payee of a note 
{)f hand, by which ilit* J^a-wer prb- 
mifes to pay him fixiy guineas within 
two months after the drawer ftiall have 
married fuch a peffon, catlhot be fuf- 
tained unlcfs a legal edrifideration be 
averred; for fuch a note is not within 
the cuftum of merchants, Fearjon -v. 
Garrettf 242 

BOND. 

The defendant, being in cudody, gave 
bond to the officer for the ule of the 
plaintiff, that the defendant (hcu!d ren¬ 
der •himfelf, or pot in bail ; ^urre. 
Whether tlijs bond was taken coUre of¬ 
ficii ^ llovjdcn -v. liuuv.'t IS7 

BREACH. 

Where the promifes are mutual, non per- 
forma-jj! jg'-carnentu/ny without fllewitig 
3 particular breach, is fuiucient, A'«/« j6r 
c. ICecchf 188 

B Y E - L A W 

A b}T-]n\v mod be fuppurted by cuftem, 

J.Z 


c. 

CERTAINTY. 

Where a thing may be certain in an un¬ 
certainty t Parker -v. Harrist 79 

CERTIORARI, 

A certiorari allowed to remove a recog¬ 
nizance out of the Common Pleas 
into the Ki N c’s Bench upon a writ 
of eiror, and judgment affirmed in the 
King’s Bench, in oidcr to faring a feire 
facias againll the bail* Barfdale ‘v, 
V're Mt 104 

CESSION. 

The king has a prer. gative to prefent 
upon an avoid.incc by ceffion, Rex--j. 
Bijhop of J.cudoHy 202 

CHURCH. 

A prribn not living in the parifli where 
a church is out of repair, ihall not be 


chargeable by reafon pf his land ill 
that pari4)*bat his tenaiic lhall, 
mous, . lif® 

CLERK OF THE PEACE. 

Sre CirsTOS Rotulorum. 

1. The clerk of the peace ought to have 

the cuftody of the Rolls, or to de¬ 
liver them to the gustos, Rex x’, 
Ensans, 31 

2. He cannot be deprived of his office 

for refufing to deliver them to the 
GUSTOS, ihitf. 

3. The firllappointmentof r he gustos, 
tiarcourt nj. Fex^ 

4. The clerk of the peace was nominated 
by THE GUSTOS fincc the ttatute of 
1. Will. c. 8. ** during pleafure,”whcn 
it ihould have been “ for fo long time 

as he demeans himfelf welland 
therefore fuch appointment was held 
void, Rex v. Owen, 295 

COIN. 

Where an aftion is brought for Englijh 
coin, it muff be in the debet ct detinet, 
and not cd ’valrntiatn ; but for foreign 
coin it is olherwife, St, Ledger ‘v. Pope, 

410 

C O M IM E N D A M. 

A difpeiifation in cemmendam retinere does 
not I'atisfy the prerogative to prefent 
upon an avoidance by ceffion, 202 

COMMON AND COMMONER. 

1. A commoner cannot have an aflion of 

trcfpafs for a wrong done to bis com¬ 
mon, Smith v. Kemp, 187 

2. A Icflce for life or years, or tenant at 

will, cannot preferibe to a common,be- 
caufe of the meannefs of his eltate. 

Peers -v, Luc)', 366 

CONSTRUCTION. 

See Grahts. 

COPYHOLD. 

I. If a copyholder in fee make a leafe 
for years, warranted by the cuftom, in 
which the leflee covenants to repair du¬ 
ring the term, a furrenderee of the af- 
ftgnee of the rc'verfon may maintain co¬ 
venant 
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Vcaant for^non>repair againft the ori- 

••ginal Icflee, although he had cjjij^ned 
the term before the revt rfion was fur- 
rendcre-d to the plaIntifF; for a copy- 
holder is within the ftatute 32. Hcn/S. 
c. 34.. Glo-i'cr ^v. Copet 8t 

2. Whether a furrcnderee is an affignee 

within the llatuie of Hen. 8. 10 take 
an advantage of a condition broken, 
Glover •v. CopCt 83 

3. Whether a copyhold is within the 

ilatiitc De Douist i!td, 

4. A copyholder may mainta n an action 

■-•of ticlpais agaiiill the lord of the ma¬ 
nor, /<W. 

5. Whether a Icafe made by him is gcod 
when his liccnie is nut puriued, ibiJ. 

6. afurrcnderyi 
and his ellau- be dcierniintd before ad¬ 
mittance ; yet the perlon fnall be ad¬ 
mitted according to the lurrenaer, 

d'iJ. 

7. The particular ftatutes which ex¬ 
tend to copyholds enumerated, 84 

8. Surrenderee of a reverfion of a copy- 
hold brouylit an acbon of covenant 
againft a Iciiee, and !ic;d good, 86 

g. A copyholder made a conditional fur- 
fci.dtr ; the money was not paid ac¬ 
cording to the (.ondition ; he died ; the 
furrcnderee was admitted, who lur- 
reiidcrcd to the heir j the widow of 
the firlt furrenderor was admitted to 
her j'rre-ht'Mcb ; and in eje^fment it 
was held ft>c had no title, becaufc her 
hufband did not die leifed, Jienjon v. 
Scott, 2S3 

10. In cafe of bankruptcy the eftate is 
veiled in the bargaintt- beiore admit¬ 
tance, and the widow ot tlie bankrupt 
(hall not have her Jree-bench, Benjbn ‘V. 
Scott t . 252 

XI. Where a furrcnderee is admitted alter 
the death of the furrendcror, his ad¬ 
mittance fliall relate to the time of the 
fiirrender made, ^ 252 

12. Ifafurrender be made by one joint- 
tenant whodevifes his moiety, and dies, 
his devijee ought to be admitted ; tor 
the land was bound by the furrender by 
way of relation^ Benjm •». Stott, 253 


CORPORATION. 

1. A corporation is created upon a trull ; 

and if that be broken it is forfeited, 
Smiib*s Cttje, 38 

2. The effcntial part of a corporation 
conlills in franchifes. Smith's Ca/e, 57 

3. 1 he judgment given in quo warranto 
againlt the city of Lonthn, *• that the 
‘‘ liberties thereof be leized into the 
** king’s it<ii us, did not dilTolvc the 

corporation, or remove the members 
“ thereof from their corporate of- 

lices. Sir'James Smith's Cafe, 53 

» 

COSTS. 

Set- A. D MIN 1 ST R .vr O R. 

1. If the plaintiff in repb-vin bring 2 

writ of error and the judgment bcai- 
firm'd, the avowant lhall not hav« 
colls; becaufe the llatuie 3. Hen, 7. 
c. I o. directs that the plaintiff lhall 
recover colls where the (icleudant 
brings erior to delay the execution, 
Coan -v. iionjcles, '7 

2. But fee the 8. & 9. Will. 3. c. 11, 

and 4. 6 c g. Ann. c. 161 8 

3. If an adminiltrator bring a writ of. 
error, and judgment be afiirmed, he 
fliall pay colls. Gale v. Till, 245 

Kxecutors and adminillrators, if plain* 
tijj's in the original a6iiuii, arc not liable 
to cofts on error, though the judgment 
be alHrmtd ; but if they are dej'en-. 
dants in the original action, they are 
liable to ceils iu error. Gale •u. I ill, 

5. Trover by an adminillrator for goods 

of his intellace, if the convcriioii hap¬ 
pen to be aiier the auininiftration, and 
judgment agdinll him, he mull pay 
colls, Gale at. 'Jill, m ibid, 

6 . In trcfpafs full cofts were allowed, 

where the damages were but five Ihil- 
lings and no more, 278 

7. Inejedinentif the plaintiff have a ver¬ 
dict, and no cofts, and tne defendant 
bring a new ejedmeni ; he lhall not be 
allowed cofts in tue toriner action be¬ 
fore he pleads, Roberts w. CooA, yjg 

COVENANT. 

I. To covenant upon a fpecial agree- 
ment that theplaintifF iboald enjoy,&c. 

C c during 
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daring life, the defendant pleaded in 
bar, that he (un'ered the plaintiff to 
fnjoy. See, and it was held good ; for 
it U not a perfonal warranty or engage¬ 
ment to pay. Sawyer v. KilligrtWt 

43 

a. Where one who is a Granger to the 
covenant may maintain an aiUon againfl 
the covenantor. Pitcher ‘v,Tovejt 75 

3. The U-fTee covenanted to repair ; the 

leflbr granted the reverfion ; and the 
grantee breught covenant ; and held 
good, GU-ver -v. Cope^ 86 

4. In whnt cafe covenant runs with the 

l<ln%!, Glover v. Gfipe^ 82 

5. If a Icflee^ covenant to repair ; and 

then aflign his term ; and te.e grantee 
of the reverfion accepts the rent of tne 
afiignee of the term ; the executor of 
tile Icirec (hall be liab’e to th s cove¬ 
nant as long as he h .ih affets, Giover 
V, Cepe, 82 

In an allignmcnt cf a Icafe for quiet 
enjojment, fr* e from cll arrears of 
rent, the defeiiJant pleaded tii«i Jieli tt 
money in the hards of the plumaft 
ta inientione to pay it over ; and iield 
good, though it was objecied, that 
the ii:tention c.' uld not be put 111 illue, 
G‘ .ppith V. tianijon, 

C O U R T I, E E T. 

A court Uet may be feized for a mif-ufer, 

CUSTOM S. 

Cuftomsthoughagaiiili common right,yet 
being ufed in plashes of antiquity, or cf 
large extent, may be good*, IL.ki v. 

342 

CUSTOS ROTULORUM. 

I, By 37. Hen. 8.C. i. the cuHls rotuh- 
ritm is authorized “ to appoint a fit 
“ and able perlon to hold the olfic*'of 
“ clerk Gt the peace the time that 

** the faid r.///!5i icu-.iyrum lhall occupy 
ti'.e laid oulcc <c>\ cnJIus, fo as th laid 
** clevh of the pe.tie dornean himielf 
juiily and honclHy.”—liy i. Will. 
Sc 11^4) ary, c. 21. 1. i. 1 1 t 'iji os is au— 
enorized to nominate a >,iiik of the 


peette ** for fo long ttme only as fuch 
** clerk*af the peace (hall well demaan 
** himfeif in his faid oHice.** An ap¬ 
pointment made by a cuJlosenAet thefe 
datutes is, as to him, an appointment 
for life ; and therefore the clerk of the 
pence fo appointed cannot be removed 
from his oflice by the fame or any 
fucceeding cujlos; but by the fame 
llatute, j. Wiil. &Maiy,c. zi. ** if 
“ he do not demean himfeif well in 
** his office,” THE SLssiONSof the 
county, on application and proof made 
as the atl requires, may remove him, 
liarcourt v. Pox, 

2. See alfo Eex -v. Oiven, 295 

3. When//>!? was firft appointed, 

and the rcaion thereoi, Hurcaurt v. 
Fox, 173 


IX 

}) i: B T. 

1. To debt againfl an executor for rent- 
arrear from his tcilator, upon a Icale 
expired in his life-time, he cannot 
plead bonds unfatistied, for they are 
dvbts in equal degree, and the deter¬ 
mination o» the Icafc makes no altera¬ 
tion in the contract, Newport v. God- 

44 

2. See alfo Godfreys. Newport, 45 noth, 

3. A declaration in debt upon the llatute 
of 14. I'len. 8. for pradtiiing pbyfic at 
^/(.y/w/z/y/Vr, not b.ifig approved under 
the feal cl the College, is bad, if it do 
not fay that it was within feven miles 
t)fLondon, College of Phyjiciamv, Bujh^ 

-47 

4. An adlion of debt will lie in the king’s 

bench upon a ju-Jgineni, afier a wntof 
eriMr allowed, foi the ttanfciipt only is 
removed in rii e ixcHi' cham¬ 
ber, Dcig^on V. Grun vtl, 247 

5. But not in the common pleas, bccaufe 
there the record itlclf is removed, 247 

6. Debt upon a penal law ought to be 

brought in the proper county, Rex v. 
Ilia ft irg 

6. '10 
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7. To a dcclyi'tion in debt for rent, a 
••plea of nil debet as to plrt, and nil 
habu t in tenementis as to other part, 
snakes thf plea double, Coombs v. Tal¬ 
bot, 254 


DEED OF GIFT AND DEEDS. 

I. A dct:d of gift is not good agalnft a 
crcuicMf who obtains judgment againft 
the donor, and pays him, for he thereby 
gams a new property, and avoids his 
gift, Cfluntejs uj' Wincheljea Lady 
MatdJoHe, 5 ^ 

2 • Subl'equfnt claufes which are general 
flia!l be governed by precedent clanies 
which are particular, ihomas v. 
Hevjcll, b; 

In V hat cafe a (iefedive deel of gilt 
ihsll I'C fupplicd by a will, 'v. 

Mtlford, > 3 * 

demure R R. 

1. Where an txcef tion winch might be 

go al upon a dLi-niyvcr is cured i'y a 
fi;Cidi^S, Majr,n j. i:uajon, 133 

2. Same point, lIuTv. (-iiilh/i, 175 


i ^ 

1 o 


1. Onadevife madctoiiis daughter npon 

condition that the confent to marry hi:, 
nephew j and ir (Itc rciu>o be.ore die 
is twenty-one, or in the mean time 
rnarry another, the nevilo to be vf-iu, 
a-;d the ella e limited to another ; if 
the nephew die before twelve years, 
and the daughter marry anotlicr, liic 
(hall not be tliveiled of her eliatc, 
Thirtias Ho-i't'h f' 7 * 

2 . A dsvife to an eidell fon in fee, upon 

condition it he do not pay legacies 
then to the fecon,:. is void, becaofe it 
is no more tii'm wiiai the law oives 
him, htiinsjoijh‘V. j ictt facial, /Q 


. A dcviie . f “ « * rf.ord' paiies a 
fee ; for tl.e worU ligniti's the 

intertji the teitator J»Md in tUc land. 
Car nr 'V- liornrr , 9® 

. A devife of <^''1 his ellate, paying 
debts, &c.” palles a lec, itu-> 


5. «»I ratify and confirm all thole elbtcs 
^ niadc toiny Ion in n.i>i i i>igi , 

•* according to //!<< -utiiiin^ nude by 


** me,” which •writing was defeSiVei 
yet the heir is difinberited thereby. 
Smith ‘V. Milford, 131 

6. A devife of fcveral rents exprefifed in 
feveral writings, is a good devife of 
the rents, Molineux v. Mojineux cited, 

132 

7. If a man, feifed in fee of lands, cove¬ 
nant, upon the marriage of his fon, to 
levy a fine to the ttfc of his fon /« tail, 
and three years aftenvards make a 
will, by wiilch he ratifies and makes 
good “ all thofc his cltates granted in 
“ marriage to hfs fon, according to 
“ the •writing made by him in aruft,” 
the fun ihall lake an e/late t.til in tlio 

I. mds (y the ‘iv.U, althougii no fine tt.^s 
levied puifuaiit to the imei.ded deed 
of fcttlcment, Smith v. Milford, 133 

8. If a man have two ciiatcs, called 

The Uftper lioitje'^ and 9 he Lower 
“ lioujd* tenements, and devilc all his 
mrli'uagcs, £:c. ‘viz. ‘‘ two parts of 
tL'e “ Nether ihuje Teiicmaiti" to his 
grandfori in tail, but makes no men- 
lion of tlte V^per Houle Tenements ; 
yet it will pais by the particle “ r///,*’ 
and the in%. ihali be taken to be di- 
redi-ve, and not rejlrMi ce, liugnall -v, 
Ahnett, 141 

o. if a devife be made f-r fifty yc.trs to 

J. afterward., to ilic heirs r'l.ile cf the 
I (;.iy cf //. a'.d iur went of fucli ifl'ue 
tlu.’. !o L. till.', is no rjlate tail in li. 
beciiule tlidc -.vaa nc freili.>!d to fup- 
{'Oitir, i': KitviyJ):’v.Ccrityh, 256 

10. A del lie tu 1.;:. wife for life, remain¬ 
der to //'. Vj, i'.r.d :t hi- havcilfuc rnalc 
of his body,, tiieii to liis inuc ; and if 
:io iifue m.ile. ilii'n to S. j this is an 
c.'iaie ir.ii in i'/, Su da-fsmCaJe, 258 

11. Vv here attf-naic t::i! fkall arife by im- 
plicaiiou in a devife, Mo.r <1/. tu’ker, 

3 7 

12. A frttht r fitrhs liise'^atc upo • hi? fon 
lor lit.;, remaiiKler to hi- iirli at'd otiier 
for.s in tail maie, le’crlioi to t>imi<.lf 
in fee; and //('li/Vs, tnai if .s wife 
die in tlu; liit-'iine o' Ik- i'..lb nd 
withrut iffui; mtih, he, ii.a * liiive }0 ver 
to make a jom ure to an i. her w . , 
and l< r-:";o/r rf^J, 'ec'\ •l.,id t in, the 
eltaic Ihall rcuiaia to his fell by any 

C c 3 uihcf 
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AtTier wife, and his grand-daughter 
ihall have 4(:ocl. ; and in calc of 
Jatiure of ijjue mule by his fon, the 
cdare (hall go to bis grand chilJrr.n 
and their heirs, and i:i.vc* aiilce ; 
this dcvile av^t s l u' c rry an ejiate 
tail to his fon, \lnor 'V, Barker^ 316 

53. If a d.‘v:fe I'e ir.a..c of land to A- 
the fid-1*. 'on of the umitor, for ffty 
yfa>:^ ,i hi. fiio'.ild lo long live, tocem- 
mence after the tlc-th of the tcHator, 
with icmaind r 10 tlie heirs male of 
the body »-f the f.iid A. ; -md lor want 
of lucii iH'uc, with ifinaindcr ov;r ; tl.c 
remiiindcr over to A. is void ; for it is 
eonVingcni^ and has only an efiate /'or 
yean tofupportii,G<?o..r/^/!i/ ‘u. LiornHh, 

256 

14. The teftator devifed a term to his 
wife for life, then to his fun for lire, 
and made his wile executrix ; the wife 
died intellaie ; ad i.iniUraiion ue b'^nis 
non vtas granted to the fon ; a creditor 
of the tcllator bruughtanaefion againll 
him; and upon plene a(iminijira<vit 
pleaded, it was held to veil in the (011 
by way of executory deviie, Qoodright 

Cortiijht 257 

15. A devife to A. in fee, and if he die 

** without ifTue, living then to kP\ 
** and his heirs,” is an executory 
devile, Reve 'v. Long, 2S3, 284 

16. Vv'hat makes an executory devife, 

what not, 284 

17. If a devife be made to A. for life, 

with remaindir, after his deceafe, to 
the lirll fon of the faid A. and the 
heirs male of fuch firfl fon ; and for 
default of fuch iHue. to the fecond and 
every other fon of the body of the laid 
A. (^uccclTively, See. ; and A. dies 
Ceiled of-the eiiate for life, leaving his 
wife enftint with a fen \ this Ion, on his 
being born, (hall take the remainder, 
Reve a». Long, 282 

j8. The (latute 10. & 11. Will. 3. 
c. 16. relates to although the 

a6t refers only to calcs of fettlemrnf, 

283. not is 

DISABILITY. 

See PtEADIKC. 

One (ingle aft of difabilit^ is rjpt 

fufheient to induce a general inability, 

\ * * • ' 


fp as to make a perfon .ipt qualified f(;f 
a benefice, Hele •v. Blpop of Exeter^, 

138 

1. A difaWlity occafioned by the negUft 
of the party, as not receiving th*; (a- 
crament to make nini capable of an 
office, is no cxcuie to hint, Rex *i’. 
Larivood, l~Z 

D I S P fi N S A T I O N. 

The king cannot difpenfe w ith a llatiitc, 
though made for the advancement of 
jUitiOC, 67 

DISTRESS, 

1. A declaration in trefpafs for ni.iking 
a (oiourabie diftrefs lor rent upon the 
2. Will. Sc Mary, c. 5. need not Hate 
ademil'e in form ; it is fuliicient to lay, 
the goods were t.aken Koniinc diftrUiienis, 

^ Salter v. Brunfden; 231 

2. In making a dillrefs of the cattle of a 
Ifranger for rent taken levant ct cot^- 
chant, notice mull be given either to 
the owner of the c;mie or tenant of the 
lands, Pl'alter-x'. Rumball, 394» 305 

DIVORCE. 

rending a fuit in the ecclefiaftical court, 
if one of the parties die a fentence 
aftcrwaids for a divorce is not good, 
llitiks V. liarrii, 182 


E. 

EASEMENT. 

Eafement” is an irt proper word, where 
a man prelcribes lor a liberty to catch 
fiih, Bters nj. Lticj, 366 

EJECTMENT. 

I. An ejeftment will not lie of a clofe 
(giving it a n.ame) containing ten 
E-cres of arable and meadow, without 
difiinguilhing how much of each, 
becaufe of the uncertainty of the thing 
whereof the (heriff is to deliver pef- 
feffioD, Knight •v. Symms, 97 

2. An 
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S. An cjcflmAt 3 e uno meffuagh sive 

•• tenemento is* not good, bc€aulc of the 
uncertainty. Std queercy 136 

3. A;i ejedment de uno tn^J'uagio sive 
repajitcrio, becaul'e of the various fig- 
nificatiuns of the word repnjuerium, is 
not good, liels <v» Bijhop 0/ Exeter, 

1 36 

4. An ejcdlment de mineris carbamaK, 
though this is feemingly uncertain, 

• yet it may be fuppoi ted by ufage, 
IVhittingham •v, Anare-^Kts, 143 

The Court will not compel a plaintifF 

•in ejedment to deliver a note in wri¬ 
ting of \Vhat lands heclaims,on account 
of the declaration being general, 
Gwynne v. Pie, z »4 

EMBARGO. 

An embargo is a prohibition of flate, by 
advice of the privy council, ^79 

ENTRY. 

Where there muft be an adual entry to 
make an aflignment or dev I’c good ; 
where not, Ilannam i', lyoodjord, 48 

ERROR ; AND WRIT OF ERROR. 

1. Judgment againll J. who entered imo 

a Hatute, and died ; error was biou. ht 
upon the judgment, and pending that 
writ the money was paid upon the 
Aatutc ; and held good, there being 
not enough to fatisfy both the credi¬ 
tors; for the execution of the judgment 
W'»s fufpended by the writ, Dighton v. 
Grantnly 248 

2. A w'rit of error will not lie after a 
feire facias brought and two nilnls 
reiuincd, for that amounts to ts fare 
feci, which is a judgment by dcfau.t, 
and therefore the writ comes too late, 
Eamptonv. Goliing<wooil, 314, 313 

E S T R A Y. 

Jt is abufc to w'ork an tjiray, becaufc the 
party has it by authority of law, 
Bagjha'W a>. Go'xvard citedy 391 

EVIDENCE. 

Pepolilions in chancery, taken He bene 
effe, upon a bill hied before an ani'wer 


came in, allowed to be given in evi¬ 
dence, lloxxard %>, J 'remat tiff '47 

E X C E P T I O N, 

I. An exception in a w. !ll contrary to the 
deviie, is void, 1 / 

2 if a man be ptnlVffed of a ueiv hou'e 
and an oldhouji, and make a leafe, with 
AN EXCEPTION of the ucii) houfe 
for the ufe of the lefor when he pleales 
to refiJe there, and at other times for 
the ufe of the Uffee, the nezv hutfe is 
wholly excepted out of the demife ; 
but the latter words make the Icfi'ec 
tenant at ’will, Cudlip ’v. Rttndt^I, 12 

EXCHEQUER CrTAMBER. 

1. If a judgment given in the court of 
/ting's kcHc!) be revelled in llie exche¬ 
quer chamber, the king’s bench can¬ 
not award a writ of execution cf da¬ 
mages in the exchequer chamber, 126 

2. 'Fhcy have only power to afirm Of 

reverfcy ibid. 

3. Yet where judgments are given for 
defendants, and reverfed in the 

EXCHEQUER CHAMBER, they may 

award a judgment, quod recuperartt 
drbeat, „ 126 

4. In ejedment, if judgment be given in 

. the court of king’s bench that the 

plaintiff nil capiat per hillam, and, on a 
writ of error brought, the uxc H e <ju g a 
CH AMBER give judgment ** that fhe 
“ faid judgment gi’ven in the king*s 
** bench jhall be reverfed, and the plain • 

“ iiJf reJiored,i^cPi\iC court of king’s 
bench cannot give a new judgment 
** that the plaintiff Jhall recover his 
** Term, &c.” RhiUpi’es. Bury, 126 

EXECUTOR. 

See Assignment. 

1. Art executor brought debt in the deti- 
net, for rent due in the life of the tefla- 
tor, Nevoport v. Godfrey, 

2. To debt againll an executor fpr r^t 
on a parol demife, he cannot pleud 
bonds unfaiisficd ; for thofe debts are 
in equal degree, although ;he p/u.l 
leafe expires in the b e-iimc of the 
tellator, Ise’ivport v. Godfrey, 44 

C C 4 3 Aq 
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5. An execut r or adminidrjtor may 
plead a retainer for fatirfaCtion of a 
debt on bond due to himfelf ; but exe¬ 
cutors cannot plead, to debt for rent, 
a bond not yet fatiified^ nor c contra, 

4 5. n vis 

4. In apainlt an executor, if the 

dcfeedinc plead fevcrr.l jurg^nents 
** rcco-vered^’ and no ain.t5 idtui, and 
the plaint)tF reply per fraudem to eav h 
judgment fiparattly, th«’ lefendant may 

genrraUy, th. tt*.*- !aid judgments 
were not kept on foot by fraud, and 
need not traverfe each judgment ie- 
paratcly. Beak t.' Kent, 64 

5. An*'executor (ImII not bring debt on a 

judgment ii> a peifonal attion till after 
a year and a day, 235 

6 . An executor may bring a rcple-vi:: or 

e-etinue for goods taken In the life of 
his lellator, .404 

7. An executor mnv have trc’z-er for a 

converlion in his lite-tin’.e, ibid. 

8. An cxccu.or may have an adlion of 

efcape upon wry/.v procejs ; fo aiJo he may 
have debt againtl the pa: iihioner fornot 
fetting out tithe?, kl ilUaias, Jixecutur of 
McUijh, <v. Cary, 404 

So if obt ;in a judgment, and fue 
out a fiffi foe iff, and the fhcriff falftly 
ictujn ' i^'viedf but iliat the goods 
remain in his hands for u.itii ol buyers, 
the executors of W. may mai’'.'.aiij an 
action oil this f.-jiie return, tl ougn m.-.de 
in the litc-rimo of the iclbitf.r, » 7 V<’- 
liains. Executor ej blcUijh, L.:r. -,, 403 

Ji X 'V O R T 1 O N. 

See Informa mon. 


F. 

F E F. S. 

ii 

A pro£lor cannot fne in the O'lifen! cogrt 
for his fees, but Tnofl bring his octii n 
for riiem in the comts of comruori law, 
JebnJton •v, Oxcadon, 25^ 

FLAX. 

I. flor, from its naMir.-, i.>. f’taU tithe ; 
ana therefore \f t-we»iy j.x acres out of 


f-ae hundred ac-cs in aT parifh be fovm 
with itflitll not frdrn its quantity 
be confid.Ted as great tithe, f hart.-n 
•u. L'fe,. ^ 184 

2. By II. & 12. Will. 3, c. 16. hemp 
and flax ihall pty yearly iIi-- fuin <’f 
five fliillings, and no more, for each 
acre, in lieu of tithes, 185. notis 

FORCIBLE ENTRY. 

i: An ;i,quifi:ir>n f.'r a forrihle entry is 
good, alttiough it be not dated that the 
jurors were timi and the'C fworn and 
impanelled, 'ihe King and filucen sy. 
H'aite, 2^9 

2. An indiflment of forcible entry mult 
ftate that the tenant of the freehold was 
oufted, 2 <j9 

FINES. 

I A fine levied by the ifi’ue in tail is an 
^xtinguillimciU of tiiit ellate, Symonds 

nj. Cuu/fiO/T, j 

2. Wiiero tlie ufos of a fine are declared 
by a fuh;i't;uent deed, varying from 
the fine in iomcfim;! matter, the par¬ 
ties and their heirs (but t ot ftrangers) 
arc bnund, fones ‘v. blorley, 263 

3. Rut where the deed is precedent, and 

the fi'ie b.vied afterward varies from 
th? d od. it Ibind-, llngle, and all par¬ 
ties may a/er againft it, fttnes-u. ifor- 
lO'^ 263 

4. If t'vodcedsbe made at fcvcral ti i rs, 

bi iw. i-ri the fiu'e pnrTit:;; a ul of ihe 
fnnie fiiu varviii.' in iinittnt'on, 

t!v.? fwr ft.'iio’.via;; tlic ul - then f.if fhall 
b'‘ gi'iiled by the lad dc.cd, jot/ij -77. 

2^4 


G. 

G A M I N G. 

If two perfons bo back¬ 

gammon, and one of tiicni touch a 
t able ran n \ a waokp laid, that who¬ 
ever touches a man at batkga'nmon is, 
by the rules of the yame, obliged to 
play it, is not within the Ifntute 

tC'. Car. 2, 
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r6. Car. 2.*c. 7. affalnll Gaming, 

^ope V. SixLcgcft * 410 

G I F T. 

See Dekd of Gift. 


commence after the death, furrender* 
or forfeiture, of B. a prior grantee or 
the faid cftice, tlurtKg the king's pleit^ 
Jure, is good ; for the office is only 
mlnijitrial, Rix ^j, Kemp, 275 


GRANTS OF A COMMON PERSON. 

1. In confcriiiftion of grants, regard is 
to be had to the edatc of the grantor, 

2 . Grant of an ofiice in revetfion, where 

good, 279 


G UN. • 

See j Nuic;MEN'T. 

The perfon fhooting not having locl, 
per annum, cannot be convitVed by a 
fingle juflicc, uulefs he is brought 
before him injlanter upon view of the 
offence, Rex v. Mjlp, 


• GRANTS OF THE KING. 

1. The grant of an oinco, reciting a 

former r',r.ant thereof to be in being, 
which in truth is not, makes the srant* 
void, Rtx uj. iLeu’p, 276 

2. If the king grant an ofiice to com¬ 

mence after the deaili or furrender of 
the former grantee, when fuchgianlec 
had really no right; this is a void 
grant, Rex v. Kemp, 276 

j. A grant, vvhv'rn it is not well limited 
ill its comnicncment, is void ; as if a 
perfon who had a ter.n for years is 
attainted, and the king (hould limiu 
the term hc'l'euiium after the end 
of that term ; whieii can .ot be, for it 
is cx'tiiiguilhed by a'taindcr, Rex v. 
Kemp, 276 

If a gr.a:it of an office is in beiiig, 
and aiiotlKT itmiIi , th.; fubfequent 
grant mi’ll recite the fuii, or it is void, 
Rex 'V. Lenip, 277 

5. Vvhen a i rant cannot have that opc- 

raf.'.’.i as intnnde l by the king it is 
void ; as it a l.'ak* for years be rnadt-, 
and alUTvvards the king, reciting thit 
Icalc, grants tise r vcrfion, bat before 
the ttrant is jt\i]r;i tii'- lirll ieffee iar-' 
rendered to tla; kirg, liij grant of the 
rcvcifn't) is void, betsufe he had then 
tlic poif.’fiicn, Rex Kemp, 277 

6. A grant 'vi’.en it is uncertain as to its 
commencciitent, yet it may be good, 

-’73 

7. Grant a-fempere y//V.vt- ertatii, when 

the grantee was aittnally at that time 
of full age, yet good, 279 

A gram from the crown of the office 
of port fcarcher to yJ. J'or life, to 


U U l IN T. A 5. 


How they mull be demanded in an ac¬ 
tion, 410“ 


H. 

H E R I O T. 

1. A prefeription to have a berht of 

every flr. nger dying within his ma¬ 
nor is not good, cited IVarrington ‘V. 
Mi/rlcy, ^21 

2. A prefeription to have a hcriot, andif 
eluigm J be.'.ire the lord kizes, then to 
have thc bead of another, void, ibid. 

HIGHWAYS. 

1. The prclcntmcnt of juflices upon view 

may be traverfed, Caje 0/Hornfey 
Panjh, jg 

2. On an indiament for not repairing, 

upon not guilty pleaded you n,.av give m 
evidence tiiat it is not a highway. CaRt 
cf Hornjcy Rarijh, * ^ 

3. On aprcrentinentagr’.lnlf parlfhioners 

for non-repair ot a common highway, 
the def: ndants may plc.ad the general 
ijjjic, and give in evidence that the 
highway is in repair, but cannot fticw 
that they are not bound to rcjiair, un- 
lefs it be fpecially pleaded. Cafe of 
Hornfey Parijh, jg 

4. V/iuMi lands are given fo repair a 
highway, and fold to another who 
charyes his whole lands for that pur- 
pofe. he, and thofe who derive a title 
under him, (hall be charged ratione 

tenura * 
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Unurm of the whole, and not only of 
the particaUr lands drft given, Bucke- 
riilgi's Caft, 49 

HOMiNE REPLEGIANBO. 

!• In a homine ttphgianio and reple^vin, the 
proper rtcurn is eloaga-vit^ Bajiidc 
Keyntll^ 183 

But after appearance to a capias in 
Kvithernamt the defendant may plead 
non eepit, and be admitted to bail ; for 
he is not bound by the return of elon~ 
ganritf 183 

HUNDRED. 

•» 

f. A HUNDRED is « liberty ; in its com¬ 
mencement’it ‘ was divided from the 
county i but the bailiwicks were re. 
united to the counties by the ftatutes 

4. Kdw. 3.C. I 5.and 14. Edw. 3. c. 9. 
fiiccs V. WoodcJoKf 339. 343 

A cuftom de non decimando for the 
agiftment of cattle cannot be alledgcd 
in a hundred or in a county, Hickf v. 
Woodtfon, 336 


I. 

JAMAICA. 

See Laws or Knoi-and. 

JEOFAILS. 

Difcontinuance in procefs or in p’cridirg 
is aided by the 32. Hen. 8. c. 30. as 
well in infeiioras in theiuperior court<1, 
Walivin rf). Smith, 87 

IMPLICATION. 

See Dkvisf.. 

Where an ellate ariles by implication, 
where not, Davii <7/. Speed, . 154. 

a. Wh rre an efiate for life lhall arife by 
implication to execute an tftalc tail, 
ijQodright v.Cornijh, 258 

3. An ellate tail by implication in a de- 

vile. Moor V. Parker, 377 

4. Where an ellate for life will arife by 

implication in a deed, anu where not, 
Tsppin v, C.ofin, 381 


I N D I C T M*E N T. 

. • 

See Addition. 

j. The pro'cedings therein not to bd 
flayed upon any account,* it being at 
the iuit of the king, Rex Fezas, 8 

t. An indidlment does not lie before 
jullices of the peace (forfhooting in a 
gun) upon the llatut« of 2. & 3. Ed. 6. 
forthey want jurifdiclion, Rex •v. Al/op, 

3. An ind'ilment will not He for keeping 

en unlicenfcd alchoufe, Rex v. Mar . 
riot, 1^5 

4. The court of king’s bench (hall not 

be prohibited without negative words, 
Rex -v. Mat riot, 145 

5. An indidlment upon 5. EHz. for uling 
the trade of a tiler, not ncing apprentice 
to it for feven years, and docs not fay 
that it was a tiade ukd at the time of 
the making me llatute, 145, 146 

6 . If a flatute create a nc<w offence, and 
prelciibc a particular mode of punifh- 
Dicnt, that mode of puidninient alone 
muft be puriued, and not the common- 
law method by indidment, 143. notis 

7. An indictment fhall not be quaihed 

for falfe or lurpluiage, 135 

8. Indictment for high treafon not con- 

cluditig centra liieanti<s fu<e drbitum, 
reverled lor that realou, Rex v, 
Tu.kcr, 166 

9. An inJidment for murder omitting 
that the } ei:oii li.iin was in pace Dei, 
yet held 4-c.od, ksx -x-. 'Ju^ker, 1O4 

10. An indictment for a riot omitting 
contraJormnnijiatuti, yet good, 164 

1 j. An indivlnicnt for eroding of a cot¬ 
tage, SiC. rt ulterius jrefentant that bc 
did continue it centra formantJiatuti j 
this coficiullon goes to<the bill offence 
only ; a.id tlu-iffore the indidment 
was tjualhcd alter a verdid, Rex. v, 
^ ro-uibridgc, 34.3 

12. An indidment quafhed for uncertain¬ 
ty, 321 

13. Indidment againll a cloth worker 

not living in a city, borough, or town 
corporate, and keeping more than one 
loom, Bugg's Cafe, 379 

INFORMATION- 
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An information for extortivn againfta 
ferryman, for taking twopence dt qui- 
bufdam ignotis pro tran/portatione cujuf- 
libet equi void, becaufc the certain time 
is not mentioned in which the ofFenco 
was done. The Kinpr v. Roberts, loi. 

103 

2. An information void for uncertainty, 

101. 321 

3. A common informer muft profecute 

within a year upon a penal llatute, 
Culliford V. Blandford, 130 

4. An information on a penal ftatute mud 
*be broi^ght in the county where the 

olFencc was committed ; but an action 
of debt on a penal ftatute lies at Weft- 
sninfier, although the od'ence was com>o 
mitted out of the county of Middle/ex, 
Rex V, Hicks, 159 

INQUISITION. • 

]i. Where the forfeiture is found, the 
king is immediately in poifeifion. 
Smith't Cafe, 56, 57 

2. An inquifjtion for a forcible entry 
upon a tenant for years mud be 
expulit, and not dijfeifivit, Rex w. 
IP'aite, 2-19 

INSTITUTION. 

U the biihop will not inditute, the fix 
months allowed to the patron to pre- 
ient ftiall be accounted from the death 
of the incumbent, Hele v. Bijhop of 
Exeter, 140 

INTENTION. 

1. The intention of the tedator is the 

chief confideration in conftruing the 
words of a will, 2B2, 283 

2. To covenant for enjoyment free from 

arrears, a plea that the defendant 
left fo muchemoney in the hands of the 
plaintiff with intention that he ihould 
pay it over to the lelTor in difeharge of 
what rent was then in arrear, &c. is 
good, Griffith w. Harrifon, 249 

JOiNTBNANTS. 

See Pleading, Copyhold. 

The proper conveyance from one join- 
tenant CO the other is by releafe, and not 


hy grant or feoffment. Barker v. Laie% 

»S« 

JOINDER IN ACTION. 

See Baron and Feme. 

Where the aflion artfes up in a contrail, 
hufband and wife may join, but not if 
upon a trefpafs, i8x 

JUDGMENT. 

1. The form of its entry when a verdict 

is for the defendant upon a nonfuit, 
and when upon a demurrer, Walnxyn 
v. Smith, . 87 

2. Judgment was fet afide af^r the 

plaintiff had levied part of his debt; 
for which trefpafs waf now brought 
for taking his cattle, and the former 
plaintiff not allowed to bring the tno> 
ney levied into court, Wejiern *v, Cref- 
<wick, 161 

3. Judgmcntagainfltwo, whobothdiedi 

a feire facias was brought again ft the 
adminillratrix of one of them ; and 
after two nihils returned ihe brought an 
audita querela, and had judgment that 
file ought not to be charged alone, 
Lampton v* CollingnMOod, 315 

JURISDICTION. 

Where temporal courts have jurifdiflioii 
of the right to an oflice, and the fpiri- 
tual court to the exercile of that of¬ 
fice, yet the right fliall be tried in the 
courts at law, Jones v. Biffiopof Lan* 
daff, 28, 29 

JURY. 

I. Where the jury find more than they 
ought, yet the plaintiff fhall have 
judgment in the adiqp, Cudlip <v. 
Rundal, 10 

a. But if a declaration flare, that the 
plaintiff was pofF flld of a term of 
yehrs in a houfe, and demifed the fame 
to the defendant for fenjen tears, an4 
iffue be joined on the plea of non demi- 
ft mode et forma ,the jury find that 
the plaintiff was poffeffed of the houfe, 
and demifed the houfe to the defendant 
for feven years, except that part called 
the New Houfe, and which faid New 
Udftfe wM let to him as tenant at moill, 

facia 
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foch ftpdinjf will not fupport thedccla- 

ratioiiy Cudli^ v. kuiuiah lo 

3. Where the find’ng of a jury ** fuoi/ 
** concfjjit'* fliall be taken to he qued 
** rtlaxa'vitj* Burkev v. Lade^ 151 

JUSTICES OF PEACE. 

Ste Jt’S'X If tCATICK. 

S. Juftices < t the peace have power, 
by the gciiorul wonls of ti.eir commif- 
fion, to hear and detcrn;ine offences 
npon any Aatute which concerns the 
feacEy 5 * 

2. But an indi< 5 Iment will not jie at 
fejjiohs on a renal ftatute forbidding 

• the doing of an atl not egainji the 
feaccy on pain or imprifonment, unlefs 
inch ftatute exprcfsly gives ihejufticcs 
a jorifdiition, Kex et Reg. v. Jlfnp» 

50 

3 . A juftice of peace is a trefpafler if he 

proceed irregularly in his ctHcc, ‘viz. 
by fending a warrant to take a felon 
without oath made of the Iclony com¬ 
mitted, Crntftp <v. llalj'ordy 349 

Juftices of peace have not power to 
lake indictments upon penal llatutes, 
without exprefs power given to them 
in the ad'ts therofelves, ^he Ring and 

S^ucen v, 379 

JUSTIFICATION. 

1. A joftificaticn under a feifin in fee 

generally of a copyhold eftate, is net 
fufiicient, without Ihewing the com¬ 
mencement of the eltatc, Robinfon v. 
Smith, 3 

2 . Therefore to trefpafsfor taking cattle, 
if the defendant in jullihcalion fate 
that he was feifed ol certain ccp.hold 
lands, of which the place where was 
parcel, and that the cattle vvcie there 
damage Jeafant, he mu!l fet cut the 
comtiiei cement pf his eftate, Robinjon 
<v. Smith, 

3. Juftification under warrants of jellic.s 

or peace and ccmniitr.oners of fewers 
or cxcife, where good, where not. 
Crump *t>. Halford, 35 ° 

4.. In a juft.ficacion in trefpafs, the dc- 
fc' dant mutt let forth a paritcuhr 
power anu authority to take, «c. ; for 


ad veJ per mandatum generally is not 
good, Litmh -v. Mills, 37 3 

5. To trefpafs for taking a marc, a jufti- 
iication under the lord of the manor. 
Hating that he and all thofe, Stz. temper 
hahuerunt curiam legalem, and that 
the defendant, by procefs from the 
faid court, took the mare, as a for* 
feiture for difobeying the order of the 
faid court, is good, Lami ‘v. Mills^ 

377 

6. But a juftification ut fupra that the 

plaintiff was prefented at the manor- 
court, and that he, the defendatit, too.k 
the mare, as haihjj'oi the lord of the 
manor, for a forfeiture, &c. is not fuf- 
iici_nt ; for he ough: to have fhewn 
fpecially the antberity under which he 
adled. Lamb ‘v. Mills, 377 

7. A juftification for taking cattle for 
part of rent due foronehalf-year, with¬ 
out Ihewing how the other was fatif- 
fieJ, is not good. Hunt v. Braines^ 


Li* 

LAPSE. 

Where the bilhop refufes to inftituto 
becaufe the clerk is nor qualified, the 
living lliall lapic if the patron do not 
prclcnt within fix months from the 
avoidance, ai.d not fix months after 
notice of the bifliop’s refufal, ilelc 'V, 
B fsep of Exeter, 140 

LAWS OF ENGLAND. 

‘Jama (a, Barhadocs, Lie. arc not go¬ 
verned by the i/iws of Bn-Jaud, 221 

LEASED 

1. \Vhere fubffqueot claufes and words 

qiialifv thole which go before, CudUp 
‘V. i'::.i;dall, 10 

2. Ljffe fur years may bring an aclion 

on the calc agaiiilt his under Icff'ce, 
becaufe he is char,.eab!e to the firll 
lelior for coniequeutial damages. Cud- 
lip 'V. Run dull, 9 

LIBERATE. 
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LIBERATE. 

ti A nitrate being returned, copii&ee 
has thereby a fojjejj.cn only in law, 
and he mult bring an ejectment to re> 
cover the a6lual poUlffion, Uannamv. 
IVooafordt 48 

2. A right is not aflignable ; and there¬ 
fore if the cognisue of a itatuio fuc an 
extent^ and a liberate be returned, yet if 
he fufier the cognizor to keep polfef- 
* £on, he cannot ailign the lands ; for 
his pofi'clTion under the liberate is, by 
his non^entry, turned to a right, llan- 
jtam V, lyoadford, 48 

LIMITATION OF ACTION. 

Aecounti current between merchants and, 
traders are excepted out nf the ilatute, 
but not accounts Jiatsd, as upon a bill 
of exchange, &'C. Chicvly v. Bond, 

*05 

LIMITATION OF ESTATE. 

Where the right heirs fhall take by 
limitation, uheic by pur chafe, ilcoit- 
right v, CorntJ}.', 257 



M A N D A M U S. 

t. The return to a mandamus ought to 
be certain. Glide's Cafe, 34 

2. A mandamus will not lie where there is 

a proper vifnor appointed by the 
founder, Fbilps ‘V, Bury, 122 

3. Same point, ke.\ y. <SV. John's, 236 

4. ^ftre. Whether a mandamus will lieto 
remove a leJlow of a colh’ge '-jcl cau- 
Jam Jtgtiijicnre, kex •i-. Ht John's, 233 

5. Tlu* court of king's i.ei.eb will grunt 
3, KiaiiiUimuf X.Q the 1.1adcr ol a college 
to cnnip. 1 hiiri to l ihe itje oaths of 
the ici;'>wb'.is preicribt J by i* & 
Maiy, c. ’S ; but a mandamus duttied. 
to tb* inalli-i and If lo vs of a ct l.ogc 
C! <ui-ling inrin to cinioaet certain 
Cieii'b-is of tbe coilege lor not hitving 
taken ike i iihs, is d, unlcfs ibe 
Ui.MiL -ri's wUJ.ipi.u..ta are maue par¬ 


ties to the writ, ^he King and 
‘V. St. John's College, Cambriagit 

*33 

6. A mandamus to admit a "feilow to a 

college, and the returr. thereof, where 
goed, v.herc nor, 'lie King and ^ueett 
•V. St. John's, Oxj’ord, 068 

7. A tnandamus denied to make one free 

of a corporation who had ierved aa 
appreniicclhip, • 234 

8. But now by 12. Geo. 3. c- 21. fuch 
a Mandamus fhall be granted, zi^noiie 

9. Mandamus may be granted to abate 4 

nui'ance, 237 

10. A mandamus to .admit one to alcllow- 

Ihip, nojiiinatcd thereunto, and 

not yet of the foui.dation, The King 
andi.-\<rLn St. John's, Oxford, 260 

11. A mandit '.us granted to the dean and 
chapter cf H'ljtminjlcr to admit one to 
the ofiicc* tf Datlift, Knipe w. Edwin^ 

281 

M A N S L A U G H TER. 

S,r Pli.auinc:. 


M A R R I A G E. . 

1. After the deatli of one of the parties 

there ought not to be any fuit in the 
fpiiitu.il court to make the marriage 
void, liiiiks <v, Harris, 182 

2. '^I'hercfore if a m-an marry his nvife't 
Jijier, the ecclcfiallical court cannot 

proceed to baflardi/.e the iif iie after the 
death of eiliier t f me parties on the 
ground of t!ie marriage having been 
inceifaous, liiuks‘v. Harris, 182 

3. Tiie party may be pdni (hed afterwards 

fur inccfl, but the children fliall not be 
made bailards, 182 

MARSHAL, EAR L. 

Sec PaoHiuiTioN. 

MASTER AND SERVANT. 

See Robbery. 

MISNOMER. 

Mifnomer pleaded in abatement, AHeunt, 
kymonds, 34 j 

MONTHS. 
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MONTHS. 

I. Where they mufl be computed lunary, 
where calendar) Benton <v. hVoodvoard^ 

95 

On a covenant to pay a fom of money 
within one month next following, the 
month ihall be reckoned a lunar month 
of twenty-eight days, and not a lalen^ 
dar month, JBarkJdale v. Morgan, 18 5 

j. Where a biftiop refufcs to grant infti- 
tution for inability, the Ax months 
ihall be accounted from the avoidance, 
and not one from the time of notice to 
the patron of the Bifliop’s refufai, llele 
•tt, B^op of Exeter, X39 

M‘U R D E R. 

A pardon of murder reciting the verdidl 
may, after allowance, be pleaded in 
bar of the judgment, although the of¬ 
fence be pardoned by the expreE name 
of murder, and there is no non~obJlante 
of the Uatute of 13. Rich. 2. c. 1. The 
King and l^een <v. Anonymous, 61 


N. 

NE EXEAT REGNUM. 

What it is, and upon what occalion ufed. 
Sands <v. Child, 

NONCONFORMIST. 

See Disability. 

NON OBSTANTE. 

See Dispensation. 

NOTICE. 

See Assignment. 

1. Notice of an adignment of a, term 

need not be pleaded, becaufe the ai- 
fignor is only liable by reafon of the 
land ; and when be has parted with 
that, he ought not to be charged lon> 
gcr. Pitcher ns. Jovey, 72, 76 

2. If a lefTce give bond to deliver poiTef. 
Aon at the end of the term, and the 
kffor affign before that time ; yet the 


leflee may give pofleflidh to the afligned 
of the reverfion ; and hS is not obiig^ 
to give notice of the atlignmenc to the 
firft leflec. Pitcher m. Tovej, 'jz, 73 

3. The patron ought to have all coAt'i r- 

when his clerk is refufed by 
the bilhop, Hele v. Bifop of Exeter, 

146 

4. Where a thing falls properly within 
the knowledge of the plaintiff, there 
notice muft be given to the defendant, 
otherwife not, Pitman v. Biddkeome, 

23© 

5. But in debt on a bond, conditioned 

to pay all tuch colls as lhalt appear to 
be due to the attorney of the obligee, it 
is not neceifary to give the obligor en¬ 
tice that fo much was due, in order to 
fuilain the ai^’^ion ; for the attorney was 
a flrangcr to the adion, and the de¬ 
fendant ought to take notice, at his 
peril, what was due to him. Pitman 
*u. Biddle comet ibid. 

o. 

OATHS. 

In what place a fellow of a college ought 
to talce the oaths. Cafe of St. John's, 
Cambridge, 337. 239 

OFFICE AND OFFICER. 

See Bond, and Grants of the King. 

I. A grant of an oiHce to two, Ance the 
Aatute of i. Eliz. Aiall be evidence 
that it was granted fo before, Jones v. 
Beau, jj 

z. A minifterial office may be granted to 
two, but not a judicial office, Jones v, 

‘ ibid, 

3. Grant of the office of register to 
the court of admiralty, is a freehold 
for life ; and though they do proceed 
by the civil law, yet the right of that 
office fhall be tried at the common law, 
Jones nf. Bijhop of Landaff, 27, 28 

.4. The office of a regifter of a bifhop is 
likewiie a freehold, and the right Aiall 

be 
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be tried at la\% Jones v. Bijhop of Lan- 

, 28 

5. Nonufer of a private offic^e, without 
feme Special damage, is no forfeiture. 
City of Exeter v. Glide, ^ 

6. Where a man may be deprived of a 

private office without a fpecial fum- 
mons to fhewcaufe, &c. City of Exeter 
•v» Glide, jy 

7. Reproachful language by an officer, 

^ may be a caufe to bind him to his good 

behaviour, but no forfeiture of his of¬ 
fice, ibid, 34 

I. The office of a regifter of a bifhop 

nay be granted in rcveifion, 'The King 
anJi^eedv, Krmp, 279 

9. An officer executing a void or illegal 

warrant, is excufable where the Court < 
hath a general jurifdidion of the caufe, 
for this may be a rniilakC) Crump v. 
Ha ford, 350 

10. Where a particular jurifdidbon ( 3 :- 

cccds its authority, the officer is liable, 
becaufe all is void, ibid. 350 

II. A conftable is favoured in law as to 

execution of procefs, ibid. 352 

12. Where executing a procefs mif- 

awarded ihall not make him guilty of 
trefpafj, ibid. 353 

13. Officers of jullice have efiates lor 

life in their offices at common law, 
Harcourt v. Eox, 169 

ORDER. 

An order made at a mineral court at 
MenJip, that the defendant ffiould for¬ 
feit his mineral tools and goods, and 
be banilhed from the hills for ever, is 
againll law. Anonymous, 148 

ORDINARY. 

An ordinary, as to the exan.ination and 
inilitution of a clcik, is not a niiniiler 
but a judge, ^ele v. Bijhop of Exeter, 

*35 


P. 

PARDON. 

Whether murder can be pardoned by ex- 
prefs name. Anonymous, 61 


1 . Upon a writ of error returnable in 
parliament, the tran/cript of the re¬ 
cord only is removed, . ia$ 

2. The court of parliament have not only 

power to reverfe or affirm, but they 
may give a new judgment,* Philips 
Bury, 125. lay 

3. Upon the revcrfal of a judgment of 
the king’s bench, that court cannot 
give a new judgment, for they have 
executed their authority by giving the 
firft judgment. Philips v. Bury, 127 

4. The remittitur not being entered iii 

the king’s bench, the parlianier^ gave 
a new judgment in ejeflment, viz. 
quod (the plaintiff) recuperet tersninum, 
having before only faid, quodjudicium 
B. R. rc'vocetur, 127 

PARSON. 

1. A parfon is obliged by law to give an 
account ot his faith in Latin, when ex¬ 
amined by the biftiop. Hole v. Bijhop 
of Exeter, 

2. A plea by the bilhop to a quareimpedii 

for refufuig the patron’s prefentee. 
Hating «* quod fuit minus fttfficiens in 
“ literaturd et ed ratione inhabilisj* is 
good, although it do not ftate any /ar- 
ticular fafls of infufficiency, or Ihew 
any certain and fpecific caufe of re- 
taiaX , HeJe V . Bijhop of Exeter, 134 

3. An aflion againff a parfon for not 

keeping a bull and a boar, is not good, 
unlefs it be alledged that he was oblig¬ 
ed by cujlom or prefctiption fo to do, 
Waples v. Bajfett, 241 

PERFORMANCE. 

See Promisk. * 

PLEA AND PLEADINGS. 

See P^RECEDENTS AND PLEADINGS. 

X. In debt againff an executor, if the 
defendant plead feveral judgments, and 
no affets ultra ; and the plaintiff 
reply to each judgment, and that 
they were kep^ on foot by fraud ; the 
defendant may rejoin and put ail the 
judgments together, and deny the 
fraud, &c. Beak •v. Kent, 64 

3 . In 
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% In debt for rent, if the defendant 
plead nil habuit in lenemrntis ; and the 
plaintiff reply, that he demifed to him 
ttdtunc pltnam haben. pottftattm ; it is 
good, without ihewing what eftate, 
Parker v. Harris, 7 8 

.A plea of convidion of manflaughter 
s» a good bar to an appeal of murder, 
Loder •v^. Snowden, i oo 

4. Pleas which gn to the difability of a 
perfbn ought to be very certain. He/e 
s *v. Biflfop of Exeter, 136 

Pleas mull be framed according to 
the operation of deeds, and not^ ac- 
cordjpg to the words; as if the deed 
be dedit et concejjit, this is a grant at 
common ]a\^, and therefore mud be 
pleaded with an attornment. Barker -o. 
Lade, 150 

6. So in replevin, if the defendant plead 
** that his father, for and in confx- 
** deration of natural love and affec- 
** tion, &c. gave, granted, affigned, 

and transferred to him the faid rent, 
" to have and to hold the fame to him 
“ and his heirs for ever; by virtue 

u hereof, and of the ftatute ofUfcb, 
•* he was feifed of the place wheuk, 
•* in his Jemefne as of tec, and for fix 
** years vent Jillrained, Sec.*’ and there 
is neither attornment nor inrollment ; as 
it cannot be a grant at common la w, iior 
a hargciitt and J ale, it will, by law, opc- 
late us a covenant to Jland filed, and 
ought to have been fo pleaded. Barker 
nf. Lade, 

7. If tenant for life grant his eftate to 
him ill reverfion, this mull be pleaded 
as a furrender. Barker v. Led::, 151 

8. If one joint-tenant make a feofuneiit 
to the otlier, this is ni-t good at com- 
inon law, Ijecaulc they being jointly 
iVifed, one car.not make livery and 
feiiin, therefore it mull be pleaded as 
a cunErmacion, Barker -v. Lade^ 150 

9. If one joint-tenant plead that the other 

coneejfit, it is not good, bccaufe a re- 
leafc, and not a grant, is the proper 
conveyance, ici 

10. Where new matter is offered in a re- 
piicaiion, the plaintiff cught nut to 
CDiidude to t/se country, but re a'ner his 

Nichols V, Pawlett, 285, 


11. If an aflion be broif^ht againit £ 

adminiftrator, and the defendant plea 
non ejfumpfit infra /ex annos ; a replicj 
tion that adminiltration was grant: 
prout in the declaration, &c*. ought t 
conclude with a njerifieaiion, Curry 1 
Stephen/on, 37 

12. Where feifin in fee is pleaded by vva; 
of juftiiication of an offence, thj de 
fendant mull fet forth the commence 
ment of his eilate, Robinfon 'v. Smith 

34 < 

13. Where the defendant pleaded fpecial 

ly, by way of excufc for an affaulc 
when he fliould have pleaded the 
ncral iftuc, Gibbons -v. Pepper, 40^ 

14. Where it was not adireft affirmative. 

• yet held good, ibid. 405 


15. Where the intention was put in iffue, 
and yet tiie plea held good, Grlfth-v, 
ifarrij'oH, 249 

16 Kil delet as to part, and tiil hahidt in 
tenemcutis as to the other part, makes 
the plea double, Coombs v, ^albct, 2^4 


POLICY OF ASSURANCE. 

In a policy cl infiirance, the words 
** warranted to uipart with convoy** 
mean that the lliip lhall dej^'art with 
convoy for the voyage; and therefore if 
a fiiip depart with convoy and is fepa- 
raicd therefrom by ftrefs of weather, 
without fraud or default in the matter, 
the undcrwiiters are liable, although 
the Slip be loft during the reparation ; 
for the terms of the policy are fubitan- 
tially complied with, JeJiries v. Le~ 
gendru, cq 


POOR. 

Rates made by officers fince the ftatufe» 
and proof of a chape! before, will not 
make it a parifh in reputation ; for they 
mult have a!! other parochial rites, 
Rudd v. Fofer, * 57 * *58 

POSSESSION. 

1. Where a man declares upon his poffef- 

fioa for a wrong done, it is,well enough* 
bat it is otherwife where the riglit is in 
<\ne)k\o\\. Strode v. Bin, 41 q 

2. It is otherwife alfo in an aftion of tref- 
pafs f for if the plaintiff will lay a 

charge 
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•charge upon \be land, he mdlt fet forth 
a title. Strode v. Birtf i 

PRECEDENTS OF PLEADINGS, 

1. A fpecial declaration in an action on 

the cafe, brought by payee of a note 
for fixcy guineas when the defendant 
ihould marry fucb a perfon, Pearfon v. 
Carrettf 342 

2. * A declaration, plea, fuggellion for a 
jury of another hundred, with po/ieut 
fpecial verdidl, and continuance, in an 
a^lion upon the ftatute of Winton for a 
robbery, Coombs v. Hundred of Bradley» 

296 

3. A declaration in affumpfit by huf- « 
band and wife as adminillratrix, with 
plea of ftatute of Limitations, repli¬ 
cation, &c. Curry v, Stephenfn, 372 

4. Precedent of zxi appeal of murder wifh 

oyer^ plea, &c. 2S7 

Pica in abatement to the writ and 
count, in an appeal of murder, and 
not guilty to the murder ; demurrer ; 
and joinder, &c. Wilfon <v. Law, 289 

6. A record of pleadings on audita que-^ 
rela, tfUmpton v. Collingnuood, 306. 

309 

7. A declaration in an adlion on the cafe 
. fordifturbing the plainuft'in the enjoy¬ 
ment of his common ; wherein he de¬ 
clares fpecially upon his poifeftion, 
without Ihewing a title. Strode n;, Birt, 

-M3 

A demurrer to the declaration for that 
Strode V. Birt, 413 

9. A declaration, pica, and demurrer in 

an a^ion of covenant upon u fpecial 
agreement, by which the plaintiff was 
to enjoy the profits of an ofiice, &c. 
Sawyer n>, KilUgrew, 39 

10. Plea in bar, that the defendant fuf- 

fered him to enjoy, ibid. 

11. A declaration in a fpecial adion of 
debt on a note in writing; plea of the 
ftatute of gaming ; demurrer; and 
joinder therein, St, Leger «. Pope, 

406 

X2. A record in an adion of debt upon 
a bond for performance of articles, 
Blankard * 0 . Galdy, z 15 

VoL. IV, 


13. Plea of the ftatute againft felling of 
offices, Blankard nt. OalJy,^ 219 

14. Replication, that the ftatutes of Eng» 
land do not concern an office .n Jamaica, 

221 

15. A declaration in trover for goods 

taken; the late ad for diftrefles for 
rent found (pecii\ly,affalter v. Kum- 
hall, 388 

16. A plea of a necejary enfement to en¬ 

ter on the grounds ot another to ea ch 
filh, • 356 

17. A declaration in ejeBment, Button v, 

l 4 '’oodwjru, ^ QI' 

18. The fiatutc of Car. 2. againft gam- 
ing pleaded. Pope v. St. Leger, 408 

19. A fuggeftion for a jury out of another 
hundred, Coombs v. Hundred of Bradley, 

, 399 

20. The ftatute of felling ojfces pleaded, 

Blankard QaU'y, zig 

21. An adion on the ftatute 2. Will. & 
Mary, c. for didraining when no 
rent is due, wl'.ere one defendant pleads 
not guilty, and judgment by default 
againll the other, Salter v. Bi unjden, 

tit 

22. The plea non ajjumpfit infrafex annos, 

Curry y. Stephenfon, 373 

23. A declaration 00prohibition ; demur¬ 

rer ; and joinder in demurrer, Jouet 
•V, Bijhop of Landajf, 19 

24. A declaration in prohibition, fetting 
forth a modus, Hicks ‘v. Wcodefon, 324 

25. A traverfe of the modus, and iffue 

thereon, Hicks v. Woodefethf 333 

26. A complete record in yaarr impedittUp- 
on the collation of abiihopi thecollaiee 
made abifliop, and the title of the king 
to prefect; a plea of variance between 
the writ and count; demurrer and 
joinder in demurrer ; rejpenaeas oufteri 
bilhop demurs to the declaration ; in¬ 
cumbent pleads over ; difpenfation 
pleaded to bold in cammendam ; and the 
confirmation by the king, Rexv. Bijhop 
of London and Dr.LancaJier, 19010196 

27* Scire facias, judgment by default, 
Lampton w. Collifigwied, 309 

P d 28. A 
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it A deeUratton in tre/pa/s for dillrain- 
ing his Cattle where no rent was due. 
Saittr v, SrunJ-tetif 231 

tg. A detflaration in trefpafs for enter¬ 
ing his c'ofe and catching fifh in a ri« 
ver, Ftert v. Luey^ 3 S> 

JO A declaration in trover» IVaher •v. 
Rumhall, 38 J 

Ji . A declaration, &c. in fpec^l ailion 

on a wager. Pipe w St. Legtr, 406 

POWERS. 

Power# whi h go to diveft an eftate. n*uft 
be ftriftly parfiicdi Jones ‘v. Morley, 

* 265 

P R E'R O G A T 1 V E. 

t. The'^ierogative is bounded by aft of 
parliament^ 207 

' 2 » The prerogative is not excluded by 
aflitinative ttatUtes. 209 

PRESCRIPTION* 

1. A prefeription for ejl<n>ers is not de- 
ftroyed by tlie alteration of the roonrfs 
in the\houfe. LuttereVs Cafe cited, 46 

2. A prefeription where it is found by a 

verdift larger than it is pleaded, yet 
held good, Bridges v. Saer, 89 

3. A prefeription to charge the fubjeft 

with a duty, mull import u benefit or 
recompence to him, or elfe it is void, 
Warrington V. i/lofeliy, 333 

PRIVITY OF ESTATE. 

Privity of efiate may be transferred by an 
alignment of a term tor jeirs, At. 
Pitebtr V. Tovey, 7 i 

PRIVITY OF CONTRACT. 

Privity of contraSs remain between the 
Icffor and the executor of ihe it-fllc, 
notwithHanding fuch executor has af- 
iigned his term. Pitcher v. H^vey, 7 3 

PROHIBITION. 

I, Prohibition to the articles where the 
matter was concerning a tiepi ivaiioii 
of a perton from an olficc tor inluf- 
ficiency in the civil law, Jones v. lit- 
Jhop of LattdaJ, 30, 31 


2. A fuggeftion of a modus for tithes 0^ 
a water corn-mill, whi^h ancientlv had 
only a pair of mill-(tones, but of life 
two pair; yet the prohibition (hall go 
to the whole, becaufe the* mill is the 
fubibfhce, &c. Grimley n>. Falkingham, 

45 

3. A prohibition to the arches for proc« 
tors fees, Johnjton v. Oxenden, 255 

4. A prohibition to the court of the earl 
marfhal, upon a libel in the court oL_ 
honour, againd the defendant for m&r- 
(hailing funerals, RuJJell's Caje, 128 

5. A prohibition to the court of al¬ 
dermen, in London, about building 
upon a void fpace of ground within 
the city. Carter v. Firmin, 151, 152 

6. A prohibition not allowed for calling ' 

a woman vehore, uniefs oath is made 
that the words were fpoken in London, 
Anonymous, 367 

PROMISE. 

Where the mailer ofitmuit be obferved, 

bo 


Qi. 

QUO WARRANTO* 

1. Whether it may be brought againft 

particular members, or agaiuil the bo¬ 
dy politic, Smith's Cafe, 54 

2. Where the (ranchifes are ufurpe'd, 

the judgment is quod exiinguantur ; but 
when they are abufed, it is quod capi- 
antur in mav.iis dontiui regis, Sir James 
Smith's Ctije, ^ 4 . 96 

3. 'T he judgment given in quo vearranto 

ag.iiult ihc city London, ** that thef 

“ iiUrtict inereot be feized into tbc 
“ king's handi,” did nutdiilulve TH* 
COR HORATJoNjOr rcmovc the members 
from their corporate olliccs. Sir James 
ii.nith's Caje, • jj 


R. 

RECOGNIZANCE. 

A recognizance given upon a writ of 
error is taken by itlelf, and is no 

part 
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part or tho record, and therefore it 
way he removed into the king’s bench 
by BarfJale V. DreiVf xo^ 

R F. C O V K U I E S, 

The ufes I lereof Je^lited, and after- 
warJs changvJ by a iubleiiuent d^-ed, 
goat's ‘V. AUrUyt 21)2 

RELATION. 

Where a furrcnder is made; and the pr»rty 
dies, the furrenderee jhiU after^'-a ds 
b.* admitted, for the land i> boond by 
I’elaiion, Benfon v, Scott, 253 

RELEASE; 

I. A releare of all actions until the day 
t.f liie date, does m t exdade an ac- 
tiijii tne caufe whereof aroic on t '.at 
d:iy, Dixon -j Terry, 182 

2; In trover agaiaft two; if therfe be a 
verJidl aganiit on.*, and :he oiher plead 
a releaf:, and iias a verJifl; the plain- 
tiiF can lot ii.ive ju-lgincnt a;aind the 
ct.ier for the tro.tr being joiiT, d^rc- 
leale to oac dilehargei the othef, Kijm 
<v. 4 r,lUs, 3^0 

R E M A I N i 3 E R. 


3. Devife to the father for life, remaiti# 

der to h.s next heir male in tail, the 
father m.ide a feotf.nent In fee with 
warranty ; this dc'droyed the remain¬ 
der, becadf• it coul i not vpif rr i. hmte 
the particular edate determined,//'W- 
cock -v. IVooJcock, 284 

4 . Jf a deviie be made \o A, for life; 
witii rn/taii-.ier, a ftef his deceafe, to the 
fi.il ion uf c.ie l.ki.l A. and the heirs 
male of inch firil foi, and for default 
of fuen iiluc, to tiie ieConJ and every 
other I'on of tne body of the fiid 
fuccetn vLly, kc. an 1 A. dies i^iied of 
the ellate, lea. ing hts vex^cenfiint witfip 
a Ion, t!iis Ton on his ttting born (hall 
take t.ie remainder, Rrve v. Long, 

262 

5. For the ftatate to. & li. Will. j. c.^ 
lb. which provides M fuch cafes for 
f fhumous children, where Che eil'ale b 
limited in remainder by ftttkfkenk, eif- 
tends to caies by dt vfti Re vt 'u. Long, 

285. ««/}/. 

R E N T . C H A R G E. 

Where a rent^charge (h.ill arife out of all 
the elbue.s of cue grantee, Sjmonds v. 
iluJmtt, 4 


See DisvisEi 

t Hiifhand and vvite join in a fine of tHe 
* lands of tne wife to trullees, ior 
the ufe of the heirs of the hu'band 
begotten on the body of his wife, re- 
mainJef to the rij* it heirs of the hjif- 
band ; they had Tiru- a fon, who died 
without ilTue ; then the wife died, and 
the hulband lurvived ; and there being 
no particular ejtate^ to luoport the con- 
tingtHt remainuer, it wa.i adjudged for 
the heirs of the wife; Davis v. Speed, 

155 . 156 

2. If h devife iKWin^cle of land to A. the 
cldcllfon ofthefli .itor, fifty years, 

jf he (hould (b long live, to commence 
after the death of ti»e t'-fi-itor, with 
remainder to the heirs malcof the body 
of tnef-iid.^ audforwant oflucn ihue* 
with remainder over ; the remuinJcr 
to A is void ; for it is a contingent re- 
fnainuW, and has only an eilate for 
years to fui>port it, Goedright v. Corn^ro^ 


REPLEVIN. 

Replevin for taking iona, catalla, et 
ria ; if the defendant make cognizance 
for takiu^ ttveria only; which docs not 
anfwer tae whole, it is void. Hunt v. 
Brdinet, 402 

REPLICATION. 

pLEADrMO.* 

Wh;Te it is good i.i fubflartce to dvoid Ji 
plea. Par tier v, Harris', ^8 

. R E S C d U 8 . 

Return thereof held good, ^95 

RESERVATION; 

A referi-ation of rent, fecundum ratant^ 
i'pen a deinife at, will, is not good* 
bec.aufe no time limited when it (hall 
be paid, Parker v. Hcrriti 79 

Bd 2 RET’JRH-* 
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RETURN. 

A return 'to a mandamus or a hahens 
corpus oujrht to he C-rtain ; y\’t a con- 
•venient, and not a preeije cer'.ainty is 
all taai is reqiiireu, Cny of £ xeter <v. 
Glide, 34. 36 

R E T R A X I 'r. 

A retraxit h a bar to the fame nflion for 
ever, lb long aK the judgment Hands 
in force, H'akc'yn'V. 'imit.ht 8y 

REVERSION. ' 

A reverfion for life, where a grant there¬ 
of va'ls an. intcrell prefently, 214 


3. A/Jre facias lies Upon a judgment 

after a yerf. and a day byVirtu.i of the*' 
fia’ute If'ejiminjier the Second, Dighton . 
*•6*. Grann/il, 248 

4. Plea iif abatement of a writ of error 

depending, is net good to a feirefauas, 
Dighton v.’Gran'iil, ibid. 

5. Scire facias ought not to be to the lords 

mediate and irumediate, before the rc- 
ve1i.1l of an outlawry in treafon, be- 
caufe the forfeituredoes not go to them,- 
but to the king, 366 

6. Scire facias to repeal letters patent, 

h-ing and lilyeen ‘v. Kemp, 27^ 

SEVERANCE IN ACTION. 


REVOCATION. 

See Powers. 

RIO T. 

An ind’ftment for a riot rcfiifcd to be 
granted, although ll:e words centra co- 
ronam were omitted, 164 

R O B B E R V. 

If a fervant be roljbed, the mailer 
lervant may bring the aeUon, ia.-omb^ 
v. Hundred rf liradicy, 3 ‘' 5 * 3 ^ 4 


s. 


SACRAMENT. 

Sec DjSAiiii.I'l Y. 


S A T I s F A C t i O N. 

A Icl'fcr fum cannot he d in l:.:! .- 


faiftion of;' gr'’;trr after the day of 
payment is uicurrcd. 


S C I R E F A C IAS. 

Set R E c o o M /. A -M or, A / •: ; .s i i r F. a f l o v j 
Kano:;. 

t. Where the king cannoi rf-f*;7,e wirii- 
out ss feirefitim. Smith's (l.Jr, 57 

2. A yivVf'Ji'ia'nrr the I'-'ii upon a 
writ <>f error, ihe itidjiiii.’iu I>oing af- 
fiin-ed in the kinn’s lu nch, you nui't 
remove the rrcr)p.n’. 7 ..inct by a certiorari, 
Barjdaic c. Jjre^.v, 104 


^Miere it Ibali be. Sands -v. Child, iSo 

S PI E R I F F. 

1. Where there are two file rift’s of a city, 
a'ud an information is brought againft 
one of tlieni, tiie aeaure facias may be 
v.cll awarded to the other, and not to 
the Conner, Rex'c.U'ufri/igton, 65 

2. An iflion on tiie cafe was brought 

agaiml a Iherift* by an executor for a 
f.dfe return n.aJe in the life-titrye of 
hi; teftator, and held good, Ji'dliams 
<r. ih-ry . 403 

3. Dchi vvli] not lie againft a fiieriiT for 

money levied in execulion, 404. 

V 

S T A T U T E S. 

1 The ftatute 32. lien, 8. c. 30. aids 
diicontinuance in phading, as W( 11 in 
inferior a., fupii iur com l*., tf alajts-u, 
6v.v./., ' «7 

2. rh/. V.in-thci ihf’ fl.itute l. V'^ 111 . .Kc 
ivl ii i-. S wiiiLii renuires the oath 
f f r.iicgiuuce to be taken witliin Jix 

\ .lifer f'loniotion to an olnce or 
ilce, ilj.di be conilrued to mean 
lu.'iO' rn enUndar liiOJilhs, Burton ‘V. 

/V ti/t* y 

3. If a n-'tute create a w 'v and 

pjefciibc .1 particular ni« de of punilh. 
men', ti.at ir.r.de of pui.liJiTncnt alone 
Uitril be puriued, and not the common- 
law method by indidm.cni, 7 he King 
is iiTnv; -V. Marriottn I44 

4. If a ftatute give apenalty to the party 
grievtd within three months, and on 

his 
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his neglcfhn^to fue for it withini that 

'•titiie, to any perfon who 'S’il! Ai.' for 
the fame j ^tfgrc, VViicMier .i Jl an'^er 
who faesi for the whole penalty b .* a 
eoKtn‘tj inftnntr vi'.iiin ^i. liHiz. c. 
and thereby boiinil to bring iiis artitin 
within a year, Culli/orJ j, li.undjor.1, 

5. When a penalty is given by a ftatuie 
to a profecutor, fo as i.e fucs within 

' » fuch a time, a huitjt fued forth is a 
fulTiclent commencement ot the fei:, 

130 

* 

6. If a ftatute miTle for rebeilJinp- a city 

deflroyi'd by fire cnadi, that no biiild- 
ing fhall be cnidted williiii the limits i.f 
the city but according to certain di- 
redlions in tiic aft, it only extends to 
buildings on (;/V/ and not to 

ereftions entirely new, Curtir v. Fir- 
mitt, I 

7. The fcvcral ftatutes relating to tiie 
offices of ettfins roluhrum and clerk of 
the peace expounded, Harcourt -v. Fox, 

ihy 

8. Same po’nt, Rex v. Oivcn, 293 

9. Tl^e ftatute i. Jac. 2. c. ze.forerecU 
ing nm new pariih of St. j'ntKCi, and 
giving the pavron igc of the church to 
tne Bijhop of hotuion and /.o/v/ Jermyti, 
expounded, P.ex v. Lancajter and Birch, 

• 207 

70. The iiatute 5. h 6. F.dw. 6. c. 16 
relating to buy ng and felling offices, 
expounded, BluxkarJ-v. CaUy, 222 

11. Statutes muft have a reafonabic con- 
firuftion, 271 

rz. The iiatute 27. Si 23. Car. 2. c. 9. 
which gives no more cofts than da¬ 
mages when ondcT /Irtyf/l/in^s, does 
not extend to trefpalfes commenced in 
an inferior coujt, Rcoy -y. Scritch, 379 

Henry the Third. 

20. Hen. 3. c. 3. {Aozel Dijptfn), 393 

Edward the First. 

13. Edw. 1. c. I. {DeDonii, z 

. . C. 5. {^are Impedit), 184 

. . c. 19. (Ordinary), jc 


KoWARO the Si tfOND. 

17. Edw. 2. 11. I. C. I. {Fr.trogaiiva Rf*^ 

• 2i2 

Edward thk Thi rd. 

13. H'liV. 3, c. It. (.^dmiiiillraiion), jj 
ij. hdw. 3. c. It;. (SlierilFsTonrp';, ij^ 

14. Kdw. 3. c. 7. {Juris Utrum), 184 
25. Edw. 3. It. 0, j. 4^ (Provifors), 212 

Richard t h S k con d . 

13. Rich. 2 c. I. (j'arclon), 62,63 

- c. 2. (K.irl Mirilial), 129 

—c. 5. (A.bdir.'ilty), * 

“ ..— c. 8. ^Ini.keApeis), 103 

15. Rich. 2. C.6. Vic.uagos), 



1S4 

Henry the Fodrth. 


2. Hen. 4, c. 11. ( Admiralty), 

176 

4. Hen. 4. c. 12. (Vicaragc.c), 

1S4 

c. 23. (Innholders), 

103 

13. Hen. 4. c. 7. (Time), 

97 

Henry the Fifth, 


I. Hen. 5. c. 3. (Additions^, 

293 

Hkn.ry the Sixth. 


8. He;-,. 6. C.9. (Forcible Entry), 

249 


"." ■' c- II. (jullices of Peace), 

144 

— — c. 12. {jeofailt), 7. 158 

— -c. 15. (.Amendment), 158. 

notis 

18. Hen.6. c. 17. (Gauging Wines), loi 
23. Hen. 6. c. 10. (Siiciitis Bonds), 187 
’ c. 14. (ralfe RfJlurn), 129 

Henry the Seventh. 

3. Hen,7. c. 2. (Forcible Marriage), 8 

3. Hen. 7. c. 19, (Coils and Damages), 

8 

4. Hen. 7. c. 24. (Fines), 2. u„tis 
II. Hen. 7. c. 20. (Wife’s Eftate), 86 

Henry the Eighth. 

14. Hen. 8. c. 5. (Praftifing Phyfic), 47 
^ ^ 21. Hen. 8. 
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8. c 5. (>*. ife and Next of 
Kin). ' IS 

fi. Hen 8. c. ’5. (Plunlity), 140. noth 
14.. Hen. 8.‘c. 12. (Ordinary), 171 
^5 Hen. 8. c. I. (Clergy), 120 

-*C. 19 (•^pFCal), 117 

c. 2Q. (Bifhop;.). 2 1 
c, 21 , (Difpenfatior), 2Q1 
^6. Hen. 8. c. 3 ^ 1 iihcO, 140. noth 



^7 Hen. 8. c. fo. (Ufesi, 85. 383 
27. Hen. 8. c. ^7. (^'ale ), 22^ 

a8. Hen. 8- c. 2. (Clergy), 

31. Heq 8. c. I. (Ufes), 85 

- c. i:. (Abbie.‘), 2p) 

32. Hen. 8.C. i. (Monaft.-iie ), 2iO 

•-- — c. I. ( lergy), 120 

... ■c. 7. (Lay Tiilus), 337 

> c. 9. (Mainierance), 84 

L .— c. aS. (Wife’s Edatc), 6 

- c. yO (Amendment), 158 

^ .. p. 30. (Difeontinuance), 87 

C" ^2. (Lfts). f'J 

- C. 34. (Klfate.'. Tail), 2 

- — (Grantees of Rever- 

^onsj, 83 

33. Hen. 8. c. 6. (CrofsBow Gun), 148 

--- c. 16. (Shooting), 5Q 

34. Hen 8. c. 5. (iVlcnafterics), 210 

34. ^ 35* 34’ (!^ankrupts), ^4 

37. Hen 8. c. i. {Cttjios Rotulsrum)» 167 


4. & 5. Phil. U hlary, c! 8. (Steding 
Heireires)% * 

Queen Eliz.%bbth. 
t. Eliz. c. I. f. i8- (High Comminion 
Court), 12.5 

- c 19. (Perjury), 17 

3. Eliz. c. 4. (.Apprentices), 144.159 
5. Eliz. c. 13. (Hi^hvay,), 38 

13. Eliz. c. 7. 'Bank! 11; ts), 84" 

-c. 12. (Lhur.y), 134. 140. 

ao'h 

18 Lliz. C. 14 (jeofails), 158 

27 £tiz. c. 8. (Exchequer Chamber), 

'» 7 - 3 ‘S* 

17 E’’z C. >3 (Hoeand Cry). 170. 

3i.i..l z c. 5 (Limitation), 1301 

43. El z< c. 4. (iIofpitaLs), Hq 

James. THE First. 

3. Jac |. Q. 5. (F* p Ih Kecufants), loa 
———r— c. 8. (Bail in iirror), 8.^246 
7. Jac. I. & 6. (vollegts), 2^.8 

21. Jac. 1. c. 4. -Fenal A«ifion), 159 

-c. 13. (Jfeo/auj), ,> 58 ' 

c. 16 (Litnita i. ns), /05. 376 
——-c. 27. (Concealing the Birth 


of a Baflard), 


63 


Charles the First. 

16. Car. I. c. I. ^ (Kipeaiing 1. Eliz, 
c. i.), jac 


Eoward thx Sixth. 

?.& 3 - Edw. 6. c. 14. (Shooting), 50 
3. & 4. Edw, 6. c. 1. f Cu^cs Rotuloruir. Jt 

1C7 

3, Edw. 6. c; 14. (Engn fling), 102 
3. &*6. Edw. 6. c. 1C. (Cltigy), 120 
c. 16. (Offices), 224 

" ' V c. 25. (Innkeepers), 144. 

145. noth 

Philip and Mary. 

1. & x. Pbii. Si >iar). c. 12. (Diftrefs), 

go 181 

f, it 3. Phil, it Mary, c. li. (Seffions), 

14 Q 


Charles the Second. 

12. Car. 2. c. 26. (Planting Tobacco), 

223 

13. Car. 2. c. 1. (Corporation 270 

13. & 14 Car. 2- c. 4. (Uniformity 
of Woifhi}), J39 

15. Car. 2. c. 7. (Navigation), 223 

16. Car. 2. c, 7. (Gaming), .4:0 
16. it 17. Car. 2. c. 8. ('Jiofaili)^ 7, 

134. 158 

19. Car. 2. c. 8. (Rebuilding London), 

. 151 

22. Sc 23.Car. 2. c. 7. (Plantations), 223 

'■ . . c. 9. (Cofts), 379 

25. Car. a* 
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C^r. 2 .C. (Teft AiSI), ^ 271 24 Geo. 2. c. 44. (Juilfbei Jurifdic* 

Oar, 2. c. I. (Paptlts)y 271 lion), 355 


Ja*mes THE Second., 

1. Jac. 2. c. 22. (ot. James’s Church), 

207 

William and Maey. 

I. W.II. & Mary, f. i. c. 8. (Corpora- 
tions), ;4 53-*33 

Will. & Mary, c. 8. (Ecclefuftical 
Oaths), 95 

]. Will. Sc Mary, c. 21. (Clerk of ihe 
Pe ce), • 32 

x.^\'iil & ,Mary, c. at, (Clerk of I'ae 
Pe?.ce) • 17. 293 

1. Will. Sc Mary, ft. 2. c. 2. (JVoa 

JianteJt 63 

j. Will, Sc Mary, c 34. (Penal Statute), 

- 348 

2. Will. Sc Mary, c. 5. (Diftrefs for 

Kent), 388 

2. Will. Sc Mary, c« 8. (Oiths of Al¬ 
legiance), 34. 53. 233 

William the Third. 

8. & fi. Will. 3.C. II. (Colls), 8 

&S^iyilI.3.C. i 0 .(PollhumousChil¬ 
dren), 2S5. not is 

|l. Sc 12. Will. 3. c. 16. (Tithe Flax)* 

1X5. 7 totis 

• Queen Akme. 

3. Sc 4. Anne, c. 9. (Bills and Notes), 

244 

4. k 5. Anne, c. i6. I jeofaih), 133 

— (Colls in Error), ^ 

. (Attornments), 86. 

150 

— - (Double Pleading), 

^S 4 


'George the Third. 

12. Geo. 3. c. 71. (Repealing Engrcf* 

fiog Statutes), 1O3 

13. Geo. 3 c. 78. (Highway ), 38 

14. Geo. 3. c. 78. (Accidental Fires),lO 

« c. 79. fIniercft Mon''y)f 

30. Geo. 3. c. 48. (judgment in Tr'ea- 
fuii)* , 

SUBSEQUENT CLAUSbJB. 

See Deeds. 

It is a rule in the conftrudlion of d< eds« 
that Jub^equent claufts winch a^e gi« 
neral (ball be governed bv frececitnt 
claues whiih are particular } af 
if a man make a leal ■ lor \ear.^, and 
then giv a t ond wi h cpndiiipn that if 
he jujjir the leflee quietly to enjoy 
without any tipuble lium him or .my 
other ir.e.: the obligation to be 

void, mere the nod JuJJ^ir** rulci 
the whole lenlc ; and although a 
ftranger ihould enter, the bond is npt 
ioileited, ibomai •v, Howellf 69 

SURPLUSAGE. 

1..A writ of appeal concluding ** f# 
“ habeas ihi tunc hoc bre-ve" is good s 
for habeas ibibuc being iufhcient* 
the nord '* tune*' lhall he rejected as 
Jurplujage, litunet V. treJioH, 139 

2. So in an audita queteia, where the 
party was taken up n a /a. and it 
was recited, t >ai “ captus f'uit 'virtute 
** bt e'uis hujtri j u D1 c i AL : s,’’ the writ 
was held good, and the yN^x^judiciuUs 
rejected as fuiplulage, Arundellt v, 
Morris eifedt 159 


9 Anne, c. 14. (Gaming), i30,«e//i 
12. Anne. c. i6i (Lfury), 223 


SURRENDER. 
See CupvHOLD. 


George thi Fi ? st. 

5. Geo. 1. c. 6. (Corporations), 274 

3. Geo. 1 . c. .13 (jeofails. Error), 87 

George the Second. 
ji.Geo.a.c. 19. (Attornmen ), 86150 

- - (Diftrefs for Kent), 

391. mtis 


1. A furrenJeree of a copyholder in fee ui 

an ajji^nee within the iquity of the fta« 
tute 32. Hen. 8 c. 34 and muft tako 
ad van'age of a condition broken, Beal 
V, Brajter ciedt * ^3 

2. if a copyholder in fee make a leafe 
for years warranted by the cuftom, < 
in wbicb the leftfee covenaou to repair 



A t'able of principal m a titers. 

m.ia has a pofTsHion, though he has no 


during the^- term, a furreiuleres of the 
c aJKgnce of the reverfion may in lintain 
covenant for non repair agalnli tlie 
origiinl le/l'ce, although li.* hi.l af' 
JiinCii tlic t;:.r.n hcfoi e the iv v'crli >n vv ts 
I'errcnclercvl, Glouer v. Coix, 8i 

3. A copyhold eilate lurr.'iideryil on a 
condition to be void on payment of a 
furo of money, will, on noa-perform- 
ance of the condition, defeat tr.e wife 
of the fiirrcritieror of her f ei'^henc^'t 
Jii.n/oH 'V. Scott, 23 i 



property, ff'iJtrr v. Runthafl, •• 392 

2. 1 riTi'afT-. r j when a man has an 

avjiii'iruy by a lUtute, and docs not 
purine it, or ali.ifes his power, 391 

3. I reipafi y.v .ve -jj ,/ arriif-, whether it 

will !h* .tgilnli th: owner of the foil, 
S..i:t!} -v. ICemp, iSy 

'1' R K A S O M. 

< 

All inditb.ne’ir. h r hi.' h tun.o;! in which 
the words z 'v’!trc2:}tiK,rc'ifi<:‘n':& 
Ici'!; out In -mt v^ot :hf ,uugr,ii:it ir. 
f r V; 'A cu, / /jc A . >; f if f'et:'n *h'. 

tj- t 

/'/ uuot, . 3115 . ^01 



T K N e\ N r 1 N r A I L. 

Tenant in tail, who had alfi tiif. rever- 
lion ill fee, nialtes a leafe Lo co.iinleave 
tu fu/uro ; if the iiliie in tail l“vy a 
fine, it is an e.vtinguifbnient of the 
tai!; and the co;ini/.eo of tlie fine fh.il! 
never avoid tiii.s le.itc, bccaufc it ariU:s 
out of both ilie ellaics rvj-;. out of ilie 
tjhite tail and rc'vcrjf'm in fee, S\jnonf{s 
V. Cudimre^ 3 


T DLL. 

1 . For what toll was paid at common 
law, Prcrrinp^fon'i'. 31O 

Z. A preferiptton generally for r<3//of all 
goods brought v^•iUlitI tiie limits of a 
certain manor, is bad ; for every pre- 
fcriplion to C' arge tlie fiihjeA v.lih a 
duty, rnull impart a benellc, and flievv 
the itafon whv it isciaimcd, U nni/i'/- 
ton <v> M'felcy, 3 r 9 

j. 'i-herf! caa be no prc/cri/'tio:; for a toll 
' through, " 320 

4^, A Icfi'ce for life or years or tenrut at 
' will, may preferibe to be exc.r.pted 

from toll, Warrington ‘Z/. 3OP 

TOR r. 

A tort againA the eA ’.tc of the teAator 
does not die with hi' perfon, Williams 

•V. Cary, 404 

TRESPASS. 

An aftion of trcfpafs will lie where a 


T R O V E R. 

f. rrover will Ih' for a bond bv the name 
of l>o-i.: i't i.i/'illn, VIZ. dr itno Jhi/!- 
tfjigniorio. Cook v* Bo/i»grr, 136 

2. Trover dc einthnt g^zrh/-, Ancmcii 
luvivcs or corn, ij void, cited, 321 


T I T If r. s. 


1. Tithes ought to be paid for fulling 
mills, (irim 'tcy'z;. Fa vjlkinghum, f 43 

2. 'J'he t'the of corn ground -if/'a horfc 
malt-mi 'ii lluill pay uiily prrfnnl tithe, 
VIZ. a tenth part of the clear profit* 
arifing from the corn ground in the 
mill, ovtM- and above all inciderfk 
charges, Chninhcrlnin v. Kci'et, ef.ndis 

3. A corn inid f.i-.AX pay a pcrjlnal tithe 
only, Carlton -y Ih ight^zvell, 46. notis 

4. If there be a ^tvafer corn mi!! with one 

p.iii Ilf i,mi--s, ami a and a 

TU’ l::s i.s i.-aiJ in 1/ u of tit.’n s for the 
'Welter mili, lids me.,'ns is not Jeliroyctl 
by adding ihcrt io another pairof llones; 
but t lhaVi pay tithe for tlie iiduirional 
quantity ground, Crlmlcj w. Fantclk- 
inghnm, 43 

5. Rut fee 7 ':;!rut 't\ May cited, if. notis 

6 . 'J'ithes of f' lX, whether lUey 'diall be 

gn.’ut or fill ill, according to the quan¬ 
tity of lands fowed tlicrcw'ith, Whar¬ 
ton 'i». Life, 184^ 

7. But fee Willitv. Pain, Corny. Rep, 633 

8. And Smith 'v, Wyatt, 2. Atk. 364 

C c 3 By 



’A TABLjp OF PRIN 

By 11.' & 1^. Will 3. c. 16. five (hil- 
••lingii ;in acre fhall be paid ^<>r the tithe 
ofand^rt.v, 185. «o//V 

xq. A cullom alledged in non deciffiando In 
a whole HUNDRED IS void, without 
flievving that there was a fufficient 
maintenance for the parfon befides, 
Hicks Woodefon^ 336. 340 

11. None could claim tithes before th® 
Council of LateraUi becaufe there were 
no pariihes till that time, ibid, 337 

12. A layman cannot preferibe in non 

decimandoy yet S*ere may be a cuftom 
t» exempt him from tithes, Uicks v, 
kf'oodejonl • 34* 

13. Where tithes arc due of common 
riglit, and where by cullom, ibid, 34^ * 

14. A caftom to be exempted of the 

lithe of undenvood , ufed in a pariih 
for fencing corn, is good, but im^il 
Ihcw that the tithes are paid to the> 
parlon, ibid, 344 

15. Preicriptiontobc difeharj^ed of tilers 
» in a vill too particular, but it is good 

in a whole county or hundred, 342 

t6. Ill an aftion for not fettlng out tithes 
upi^^hc llatute of 5. & 6. bdv. . 6. It 
is ftiinl'K.'nt for the plainti’f to declare 
that he was ['roprie^anu: without ihuw- 
ing a title, cited, biirodt'V. 

V A R I A N C £. 

1. A variance between the original and 
the declaration, Mihrj -v, 246 

a A variance between the declaration 
and a note upon which the attion was 
brouglit, for wliicl. reafon a judgment 
was reverfed, Frpe -j, St. Lege*', 410. 

411 

^ VENIRE FACIAS. 

S.S S^tERtl F. 

VENUE. 

In ejeftment, dcniife of a mefl’uage in et 
fuper accli'vitatem dc Hampstead- 
MtLLf is good, Parker v. Harris^ 76 

VERDICT. 

1. A declaration by an adminifirator that 
adminillration was committed to him 


IIPAL MATTERS. 

by A. B. peculiar of C, iwthe cathedral 
of D, is good after verJi.d, withoift 
fliewing the authority of A, Ji, Mijonv, 
Hanfon, 133 

. The omifllon of (hewing a proper//VZ? 
in an action for dillurbanae'of common* 
is cured by the verdift, llillnt. JalUp, 

*75 

, In trcfpafs, and talfing filli from afree 
filhery, the omiflion ofprecifely ftating 
that the fifli was the plaintiffs property, 
is cured by verdidi. Smith v. Kemp, 187 

Difcontinuance of pleading is helped 
by the verdict, Ellery >v, liickt,^ 246 

VICAR: 

1, What jie is, and when he began, 

U'harton‘V. L 'jJc, 1S4 

2. When firll endowed, 1S6 

VISITOR. 

1. A vlfitor has power co vuminc to hear 

appeals, Phlt-ps <v. B.try, tot) 

2. A vifitor may deprive without the 

concurrence of another peifon. Phi-, 
Ups K.', liitry, 110 

3. 't he founder of ExclfrCoUegr, in Ox, 
ford, appointed the liijhop of Exeter for 

the time bting visitor, and tliiedlcd 
tiiat lie IhoulJ viiit wlum rcijuelted 
by the college, and if not requeftcJ 
that he llioiila viiit “ d: quiaquennio ia 
quiri'jut nntum jemel per Jc'Vel COM- 
“ Miy.^AR io Mjunm thatiflu; ilioaid 
proceed to depiivf the reilor, or ex¬ 
pel any icholars, and they cannot ac¬ 
quit theirdclves of the charge, they 
ftiail be removed witliout appeal, 

* * modo ad c epul/sonem s c H o 7 . a k i s eon, 
cur rat c H tci OR^s e/ r&lVU 

** ex SEPT EM ma.\ime fnioribus : ct ft 
** ad ametionem K E c T o R i s per huju/tnodi 
E 1*1 SCO PI commi;.:;arium ttiam 

** cc?tknlunlibits <>jt;ATUOR c,v SFP- 
“ 't'e.ut ntaximeJeniuribus.ff--Xk, tinder^ 
thefe powers, the visitor appoints 
comtnijjary to examine the appeal of a 
fcholar expelled by the reCior, he may, 
within five years afterwards, anpoint 
a •vif.taiion ; and if thereilcr andreho- 
lars prevent him from exerciling his 
vifitaturial fuufllons, he may, on the* 

redor 



A ’VAfiLE OF FftlNCIPAL MAfTtEfel 


neg!c 9 ng to appear to a fam- 
' mons to anfver for this oifctice, 
deprive ibe re-lir wit lOut t’le confent 
We.four fen'or f'llo vs for contumacvt 
illthou; h eont'tmaci is not oie of the 
oflF'.'nccs )ned in the llitutes of 

★ he Foo'soaa; for the power of 
depavin^ any member for refinance 
to his authority is inci ient to his office 
of VISITOR ; anlS the ap ointment of 
the comviifliry for the purpofe of 
hearing the' a 'peal nJt being a vidta* 
tion, he hai*a right to vifir »vithln the 
five years. But If the visiior had 
eKceeded his authority* the juftice of 

• this Lmtence of d. privation is not 

examinable in any court of law ; for 
it is within Km genera! ‘vifitatorialpo iver, 
arid THE t-'OONDER, by Appointing 
A VISITOR, has made him fo far tiic 
foie and exclufive judge rf’fpv^ling 
the management of the college, Fbilips 
•V. fiuryt 106 

4. If a vifitorhas no authority by the 

FOUNDER to determhie offences, yv;t 
it is incident to his office, Rex 'v, St, 
John*St Cambridget 238 

5. A vifitor has no power over a noinl- 

nce till a-Jmitted to the foundation, 
Rex w. Sti John St Oxford, 260 

Unity of possession. 

I. In w!iat cafe unity of pofTeflion ex- 
tinguiihcs a way. Peers w. Lucy, 363 

a. Unity of pofleffion extinguiiltes rents 
and commons, and all matters of 
charges on other men’s lands, but not 
tajements, fuch as light and air. Pars 
«. Luep , 364, 365 

USAGE. 

An ejedment de mineris carbonurtt in A, 
may be fupp» rted by the ufage of the 
country, H bittingbam w* Andrews, 

• H 3 

USE. 

!• Conveyances to ufosmuft he governed 
by the rules of the conuuon law, Dantts 
, ny. Speed, 


2. PolTcffio^ is transferret^ by the 

to foch ufos which are in bein^, ana 
not to a p )flibility of an ufe, ibid. 

3. An agreement between {he parties^ 

though It do not operate as a deed, 
will be fufficient to appoint an die, 
Jones <v. Merley, <164 


w* 

W A S T E. 

nv • • 

No remedy at comraon law for volunt^ 
ry or pcf-miifive w.a!k* by !• flee forlifif 

• 'or years, Cudlip <v. Run Jail, 19 

WAY. 

< 

1, ,A ctidomvto have a way over another 
man’s ground to church or market is 
good, bccaufe it is an eafement and no 
profir. Peers 'v, I.ucy, 

2. L.'flee for life or years, or tenant at 
will, may oreferibe to have fuch way, 
becaufe it is only an eafcmcnt,y’<vr/ 


w 


. Luey, 


366 


WILL. 

1. A latter claufe in a will fliall liot He 
taken in a larger fenfe than wliat goej[ 
before ; as a devife ** to his daughter, 
** upon condition (he marry his'rie- 
** phew, &Q. PROVISO, if^ibe refufeto 

marry him at or before (he is 
“ twenty-one years of age, ornn the 
“ mean time marry another, &c.” 
and flie did marry another, the ne* 
phew dying at twelve, thefe words, 
** or in the mean time marry another 
“ muft be intended marrying fo as to* 
mak-e her incapable of marrying the* 
nephew, Thomas v. Nowill, 67, 68 

2. If the intention of the teftator be cer¬ 
tain, the w II, though not fully ex- 
prefled, is good. Smith w. Mii/crd, 

« 3 i 

WITNESS. 

I. A woman taken away by force is al¬ 
lowed to be a vvitnefs of the fa£l. The 
ICtng and S^eeu v. Pezas^ f 

2. A patrort 
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A patron l\ never |[lo ved to be a wit- 
‘nefs to maintain the title'o. his clerk* 
JmtfUk Beauy * \^ 

. Wiiere the repair of an highway is in 
queilion/none (hall be admitted to be 
an evidence who lives in that pariih 
where the way is* Buckerid^e's Cafe, 49 

’ WITHERNAM. 
ficapias ilTued out againft the defendants* 
who entered their appearance wita 
THefilazir, and moved for a juper-^ 
ftdeai to t'je vjitberfdntt and otfered by 
their couni'el tj^^ plead non eepcruntt 
jvhich they were ordered to do* and to 
give bail to a > ear dt die in dum* De 
Ta Bafttdi w* R^nellt 183 


WORDS, THE CXJNSTRaCTrOJf 
THEREOF.' 

1. Where the adverb wk, fhall be di- 

reftive or rellriClive* 'Bagnell w* 
Abnett, . I if k 

2. W.iere the word ** adb^e** refers on!/ 

to the time of levying tne plaint* and 
not to any thing afterwards* Carter 
•v. Calthropt 153 

3. Where words mull^e taken according 

to t.ie known acceptatioOfTRiSTi^d/Fw. 
Morgan t 186 

WRIT OF* ERROR. 

See Errok. 


END OF THE FOURTH VOLUME. 
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Memorandum. 

ClR ROBERT ATKINS, Chief Barm of the Exchequer, 
^ refigned his office at the beginning of this I'crm. 


* Lampton againfi Collingwood. 

JSlUEAS before the lord the king at JFeJimlnJlcry in the Term of 
^Saint Hilary^ in the fixth year of the reign of the lord Wil¬ 
liam THE Third, King of kngland^ ^c. Roll 309. 

• England to wit .— The lord the king hath fent tohis Jufliccs 
affigned to hold pleas before the king himfelfhis writ clofe in thefe 
words, viz. “ William the Third, by the grace of God of 
“ England^ Scotland^ France., and Ireland, king, defender of the 
“ faith, &c. To our Juftices affigned to hold picas before us 
“ greeting: We have received information from the grievous 
“ complaint o\ Anne Lampton, widow, executrix of the goods and 
** chattels which were of Robert Lampton, efq. deceafed, that 
“ whereas one Luke Collingwood lately, that is to fay, in the 
“ Term of Eafler, in the thirty-fourth year of the reign of the lord 
Charles the Sfxond, late King of England, ^c. in the court 
“ of the fame late king himfclf at Wejiminjler, in the county of 
^ Middlefex^ by the judgment of the fame court, had recovered 

“ againft 


Cafe 11$. 


♦ [ 306 ] 
Cafe 116# 

Plea roll. 

Wrir of audits 
juerel *. 


Judgment re¬ 
corded againd 
two difendann# 



LAWrTCH 

aratnfl 

COLLINO- 

‘WOO 0 I 


One of tlicm 
dies and the 
other furvives. 


Sartfitdat fued 
out againft the 
adminiftratrix 
of the deceafcd. 


Michaelmas Term, 6. William & Mary, In B. R. 

“ awinft the aforefaid Robert Lampton^ aitd one Edmund Cratjier^ 
“ ^q. by the names of Udmund Craijter^ of Craiftery in the county 
“ of Northumberland^ efq. otherwife called Edmund Craifter^ of 
“ Craijler^ in the county aforefaid, efq. and Robert LamptoHy of 
« Neivham, in the county of Northumberland^ efq. otherwife 
called Robert Lampton^ of Newham^ in the county aforefaid, 
“ gentleman, four hundred pounds of debt, and alfo forty fhillingii 
which to him the faid Luke in the fame court were adjudged 
“ for his damages which he fuftaincd as well by occafion of the 
“ detention of that debt as for his cofts and charges by him laid 
“ out about his fuit in that behalf, whereof they were convidleds 
as by the record and proccfs thereof in our court before, !is"at 
“ aforefaid remaining more fully appears : and after- 

“ wards the aforefaid Robert^ in the life-time of the aforefaid 
“ Edinund^ that is to fay, on the firft day of November^ in the firft 
year of the reign of the lord James the Second, late King of 
“ England^ died, and he the faid Edmund furvived him the faid 
“ Robei /, to wit, at Morpeth^ in the county of Northumberland^ 
“ by which, by the laws of England^ the goods and chattels which 
** were of the aforefaid Robert at the time of his death, being in the 
hands of whatfoever adminiftrator or adminiftratrix of thofe 
goods and chattels to be adminillered, became abfolutely dif- 
“ charged of the debt and damages aforefaid, as (he the faid Jnne 
“ is ready to prove by fuch ways and means as are fit (conve- 
nient) : ncverthelcfs the aforefaid Z-k^^, contriving and intend- 
« ing her the faid Jnne^ by pretext of the judgment aforefaid, 
“ unjuftly to aggrieve and greatly to damnify, heretofore, after the 
“ death of him the faid Robert^ that is to fay, in the Term of the 
“ Holy T >inity<t in the fifth year of our reign and of the Lady 
“ Mary^ late ^ieen of England, &c. profccuted out of the afore- 
“ faid court at Wejiminjier, our certain writ (and of our late 
« ^teen Mary] offeire facias of and upon the judgment aforefaid 
“ againft the aforefaid Anne, adminiftratrix of the goods and 
“ chattels aforefaid of the aforefaid Robert, direfted to the ther. 
“ (herifFsof London’, by .which faid writ, reciting, that whereas 
“ the aforefaid Luke lately, in the court of the faid late king 
“ Charles the Second, before himfclf the faid late king at IVef^^ 
minjler, by bill, without the writ of the faid late king, and by 
the judgment of the fame court, had recovered againft the afore- 
“ (aid Edmund Craijler, otherwife called Edmund Craijler, of 
“ Craijler, in the county aforefaid, efq. and the aforefaid Robert 
Lampton, otherwife called Robert Lampton, of Newham, in the 
county aforefaid, gentleman, the aforefaid four hundred pounds 
of debt, and alfo the aforefaid forty (hillings for his damages 
“ which he fuftained, as well by the occafion of the detention of 
“ that debt as for his cofts and charges by him laid out about his 
** fuit in that behalf whereof they w’erc then convidlcd, as ifapv 
“ peared of record i reciting also, and fuggefting, that the 
“ aforefaid Edmund, on the fecond day of July, in the fourth year 
“ of the reign of tlie lord James the Second, late King of England, 
“ (Sfr. at London, in the parifli of the Blejfd Mary-le-Bow, in the 

“ ward 
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ward of dheapy died; and that the aforefaid Robert furvived 
him i and that afterwards the aforefaid Robert^ on the firft day 
of Aprili i”. tlie (econd year of our reign and of our faid late 
« queen, at London aforefaid, in the parim and ward aforefaid, 
died inteftate i and that after his death, adminiftration of all and 
« lingular the goods and chattels, rights and credits, which were 
“ of the aforefaid Robert at the time of his death, was committed 
« to the aforelaid Anne Lampton (the debt and damages aforefaid 
not being fatisfied to the aforefaid Luke) j and that the afore- 
« faid Luke had befought us and our faid late queen of a fitting 
^ *-emedy in that behalf to be provided for him j WE and our faid 
latc'*'^ucen willing what was juft in that behalf to be done, 
“ by the fame writ commanded the faid flierifFs of London, that 
“ by honeft and lawful men of their bailiwick they Ihould give 
notice to the aforefaid Anne that (he fhould be before us and 
“ our faid late queen at IVeJlminJier aforefaid, on Tuefday next 
after lifteen days of the Holy Trinity then next following, to 
« fliew if any-thing ftie had or knew to fay for herfelf why the 
« aforefaid Luke ought not to have his execution of the debt and 
« damages aforefaid, of the goods and chattels which were of the 
« aforefaid Robert at t^ e time of his death in the hands of her the 
“ faid Annexo be adminiiicred, ifitftiould feem expedient to him; 

and turthcr to do and receive that which the aforelaid court bc- 
« fore us and our late queen ihould then and there confidcr there- 
“ of in that behalf; and that they Ihould have then there the 
“ names of thofc perfons by whom they Ihould give notice to her, 
« ar.d that writ, &c. At which day, in the fame court before 
“ us and our faid late queen at Wcjiminjier^ came the aforefaid 
Luke in his proper perfon, and the Ihcrifis of London aforefaid, 
“ TO WIT, Thomas Lane^ Knight.^ and Thomas Cooke^ Knight^ then 
“ returned to us and our aforefaid late queen upon the writ afore- 
“ faid, that the aforefaid had nothing in their bailiwick, where 
“ or by which they could give the notice, neither was Ihe found 
‘‘•ift'ttrcrfamc j and the faid Anne did not come; therefore, as be- 
“ fore, by the fame court it was then commanded to the fame 
“ IhcrifFs of London^ that by ht»neft and lawful men of their 
“•bailiwick they Ihould give notice to the aforefaid Anne that (be 
“ Ihould be before us and our faid late queen at TVeJiminjler^ on 
“ T uefday next after three weeks of the Holy Trinity then next fol * 
lowing, to Ihew, in form aforefaid, if, 5 :c. and further, &c. 'I'he 
“ fame day wi^ given by the fame court there before us and our 
“ faid late queen, to the aforefaid Luke there, 5 cc: at which day 
in the aforefaid court, before ua and our faid late queen, came 
“ the aforefaid Luke in his proper perfon, and the Iheriffs of Lon- 
“ don alorefiiid as before returned, that the aforelaid Anne had no- 
“ thing in their bailiwick where or by wiiich they could give no- 
“ tice to her, neither was Ihe frund in the fame; and the aforefaid 
although at that day being folemnly required, did not 
“ >come, but made default : therefore it was then and there 
confidered by the fame court, before us and the aforefaid late 

“ queen. 
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queen, that the aforefaid Luh flioukl have execution of the debt 
and dainac;cs aforefaid, of the goods and chattels which were pf 
the aforefaid Robert at the time of his death in the hands of her 
the faid Anne to be adminiftered, as by the record and procefs 
thereof in our court before us at Wejiminjler aforefaid remain¬ 
ing more fully appears j and he the faid purpofes and 
threatens to fue out execution againfl her the faid Anne of the 
debt and damages aforefaid, to be levied of the goods and cliattels 
aforefaid, although (he the faid Anne was never fummoned in 
the aforefaid plea of feire facias fo {hew caufe why the faid 
Luke ought not to have fuch execution againfl her, neither did 
{he appear in that pica; alfo although (he the faid Anne-i an^thofe 
goods and chattels, for the caufo aforefaid, ought of rigtit to be 
dilbharged thereof, to the grievous damage and hardihip of her 
the faid Anne^ and againfl the law and cuflom of our kingdom of 


England \ 


WHEREUPON (he the faid Anne hath befoiioht us 

w 


of a fitting remedy to be provided for by us in this behalf; We, 
being unwilling that the faid Anne be in any wife injured, and 
willing that which is juft to be done in this behalf, do command 
you that having heard the complaint of the aforefaid Annej and 
having called before you the parties aforefaid, and others whom 
you ftiall fee fit to be called in this behalf, and having from thence 
heard thtirreafons thereupon, you caufe to be done to the parties 
aforefaid full and fpeedy juftice,as of right, and according to the 
law and cuftom of our realm of England^ fliall be meet to be 
done. Witness ourfelf at IVejlminjler^ the twenty-third day 
of January^ in the fixth year of our reign. 

“ Plumpton.” 


The declaration AFTERWARDS, to ivity on Wedncfday next after fifteen days of 
vpon the writ. Hilary^, in this fame Term, before the lord the king at 

Wejiminfier^ cometh the aforefaid Anne Lampton^ by Nicholat 
Harding her attorney, and immediately faith, that the aforefaid 
Luke ought not to have execution againfl her the faid Anne of the 
debt and damages aforefaid, to be levied of the goods and* vliaxiciS" 
which were of the aforefaid Robert Lampton at the time of his 
death in the hands of her the faid Anne^ becaufe fhe faith, that the 
Recovery of the aforefaid Luke CcUingwoodhtcXy^ that is to fay, in the Termrof 
judgment in the Eajier^ in the thirty-fourth year of the reign of the faid late king 
KingsBench. the Second abovefaid, in the court of the fame late king, 

before the faid late king himfclf at IVeJiminfer-, in the county of 
Middlefex aforefaid, by the judgment of the fame court had reco¬ 
vered againft the aforefaid Robert Lamtton, and the aforefaid 
Edmund Craijlery by the name of Edmund Craijlcr^ feV. [as in the 
writ above) the aforefaid four hundred pounds of debt, and alfo 
forty {hillings which to him the faid Luke in the fanic* court were 
adjudged for his damages which he fuftained, as well by occaHon of 
the detention of that debt as for his cofls and charges by him laid 
out about his fuit in that behalf whereof they were convicted, as by 
the record and procefs thereof in the court of the faid lord the now 

king^ 
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king, before the king himfelf at Wejimtnjler aforefaid remaining 
more fully appears. And (he the faid Anne further faith, 
that afterwards the tforefaid Robert^ in the life-time of the afore¬ 
faid Edmund^ that is to fay, on the firft day of November^ in the firft 
year of the reign of the faid late king James the Second abovcfaid, ‘I** ***• 

died, and he the faid Edmund furvived him the faid Robert^ to wit, 
at Morpeth aforefaid, in the county of Northumberland aforefaid, ^ ^ 

by which by the law of England the goods and chattels which were 
of the aforefaid Robert at the time of his death, being in the hands 
of whatfoevcr adminiftrator or adminiftratrix of thofc goods and 
chattels to be adininiftered, became abfolutely difeharged of the 
debt ahd. damages aforefaid, as fhe the faid Anne is ready to prove 
by fuch ways and means as are fit [convenient]; neverthelefs the 
aforefaid Lttke^ contriving and intending her the faid Anne^ by 
pretext of the judgment aforefaid, unjulUy to aggrieve and greatly 
to damnify, heretofore, after the death of him the aforefaid Robert^ 
that is to fav, in the Term of the Holy Trinityy in the fifth year of 
the reign of the Lord William-^ now King of England-, ^c. and of 
the Lady Mary., late ^een of England, ^c. profecuted oat of 
the aforefaid court then before the faid lord the now king and the 
faid late ^ceen Mary, at IVeJlminJler aforefaid, a writ of the faid 
lord the now king and of the faid late queen of feire facias of and SchefucUstMtA 
upon the judgment aforefaid, againfl: the aforclaid Anne, adrnini- fRainft tli« 
ftratrix of the goods and chattels of the aforefaid Robert, directed 
to the then IherifFs of London ; by which faid writ, reciting, that ° * 

whereas the aforefaid Luke lately, in the court of the faid late king 
Charles the Second, before himfelf the faid late king at IVeJlminJler, 
by bill, without the writ of the faid late king, and by the judgment 
of the fame court, had recovered againft the aforefaid Edmund 
Craijier, otherwife called Edmund Craijier, of Craijley, in the 
county aforelaid, efq. and the aforefaid Robert Lampion, otherwife 
cdl^ Robert Lampton, of Newham, in the county aforefaid, gent, 
thr^aforefiitd four hundred pounds of debt, and alfo the aforefaid 
fofty i'riillings for his damages which he fuftained as well by occa- 
fion of the detention of that debt as for his cofts and charges by 
him Laid out about his fuit in that behalf whereof they were then 
<?bnvi£fed, as it appeared of record; reciting alfo, and fuggefting, 
that the aforefaid Edmund, on the fecond day oijuly, in the fourth 
year of the reign of the lord James the Second, late King of Eng¬ 
land, lAc. abovefiiid, at London aforefaid, in the parilh of the 
Blejfed Mary of the Arches, in the ward of Cheap, died; and that 
the aforefaid Robert furvived him the faid Edmund-, and that 
afterwards, on the firft day of April, in the fecond year of the reign 
of the faid Lord IVilliam the now king and of the Lady A'fary late 
^eenof England at London aforefiiid, in the parilh and 

ward amrefaid, he diedinteftate ; and that, after his death, adtnini- 
(Iration of all and fingular the goods and chattels, rights and 
credits, which were of the aforefaid Robert at the time of his death 
was committed to the aforefaid Anne Lampton (the debt and da- 
loages afor^rfaid not being fatisfied to the aforefaid Luke) , and 

tl)at 
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that the aforefaid Luke had befought the aforelaid Lord Wllliaiti 
the now king, and the Lady Mary, late ^een of England, of a fit¬ 
ting remedy in that behalf to be provided for him ; and that the 
faia lord the now king and the faid late queen, willing what was 
juft in that behalf to be done, by the fame writ commanded the 
faid fheriffs of London, that by honeft and lawful men of their 
bailiwick they fhould give notice to the aforefaid Anne that fho 
Ihould be before the faid lord the now king and the laid late queen 
at Weftminjter aforefaid, on Tuefday next after fifteen days of the 
Holy Trinity then next following, to fhew if any-thing fhe had or 
knew to fay for herfelf why the aforefaid Luke ought not to have 
his execution of the debt and damages aforefaid, of the go^s and 
chattels which were of the aforefaid Robert at the tiriie" of his 
death in the hands of her the faid Anne to be adminiftered, if it 
fhould feem expedient to him, and further to do and receive that 
which the aforefaid court before the faid lord the now king and 
the faid late queen fhould then and there confider thereof in that 
behalf; and that they fhould have then there the names of thofe 
perfons by whom they fhould give notice to her, and that writ, 
&c. At which day, in the fame court, before the faid lord the now 
king and the f?.id late queen at PFeftminfter, came the aforefaid 
Luke, in his proper perfon, and the fheriffs of London aforefaid, 
to wit, Thomas Lane, Knight, and Thomas Cooke, Knight, then 
returned to the faid lord the now king and to the faid late queen 
upon that writ, that the aforefaid Anne had nothing in their baili¬ 
wick where or by which they could give her notice, neither was 
file found in the lame, and that the faid Anne did not come j there¬ 
fore, as before, by the fame court it was then commanded to the 
fame fheriffs of London, that by honeft and lawful men of their 
bailiwick they fiiould give notice to the aforefaid Anne that fhe 
fhould be before the fai^ lord the now king and the ^i^Ute queen 
at JVeftminfter, on Tuefday next after three weeks of 
nity then next following, to fhew in form aforefaid, if, ilSHI^Xhc 
fame day was given by the fame court then before the faid Igrd-the 
now king and the faid late queen to the aforefaid Luke there, &c. 
At which day, in the aforefaid court, before the faid lord the now 
king and the fUid late queen at Weftminfter came the aforefaid Luke 
in his proper perfon, and the fheriffs of London aforefaid as before 
returned, that the aforefaid Anne had nothing in their bailiwick 
where or by which they could give notice to her, neither was fhe 
found in the lame \ and the aforefaid Anne, although at that day 
being folemnly required, did not come, but made default} therefore 
it w as then and there confidered by the fame court, before the faid 
lord the now king and the faid late queen, tliat the aforclafd Luke 
fhould have execution of the debt and damages aforefaid, of the 
goods and chattels which were of the aforefaid Robert at the time 
of his death in the hands of her the faid Anne to be adminiftered, 
as by the record and procefs . thereof in the court of the aforefaid 
lord the now king before the king himfelf at JVeftminfter remain' 
ing more fully appears i. and he the faid Luke purpoles and 

threatens 
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threatens td fue out execution againft her the faid Anne of the debt Lam r to* 

and damages aforefaid, to be levied of the goods and chattels afore- 

{aid, although (he the faid Anne was never fummoned in the afore- Colliwo. 

faid plea of J'cirefacias^ to (hew caufe why the faid Luke ought not 

to have fuch execution againft her, neither did (he appear in that plaintiff 

plea; alfo, although (he the feiAAnne^ and thofc goods and chattels, 

for the caufe aforefaid, ought of right to be difeharged thereof, to * 

the grievous damage and hardlhip of her the faid jhne.^ and againft 

ftie law and cuftom of this kingdom of England: and this Ihe is 

ready to verify ; whereupon (he prays judgment, and that the Plaintiff praya 

aforefaid Luke may be barred from having every execution what- judgment. 

foever of and upon the recovery aforefaid, to be levied of the goods 

and chattels which were of the aforefaid Robert at the time of his 

death ; and that (he the faid Anne may be reftored to all things AndreftUution. 

which (he hath loft by occailon of the adjudication of execution 

aforefaid, &c. ; and that the aforefaid Luke may come here in 

court to anfwer of and concerning the premifes, &:c. But be- 

caufe the court of the lord the king now here before the king 

himfclf doth not know whether the allegations of the aforefaid 

Anne in this behalf are true or not, therefore the (heriff of Vtnirt awarded 

Northutnberland is commanded that he caufe the aforefaid Luke to fummons 


to come before the lord the king from the day of Eaftcr in fifteen pla'mtiff in 
days, wherefoever, &c. to anfwer of and concerning the premifes, * 
and further to do and receive that which the court of the faid lord 


the king now here before the king himfclf (hall confider in this 

behalf. The fame day is given to the aforeiaid Anne^ feV. At 

which day, lore the lord the king at Wefiminfter^ cometh the 

aforefaid Ait - by ber attorney aforefaid ; and the aforefaid Luke 

at the fame*-’\y, being (blemnly required, likewife cometh, by who appear* 

Henry Dodd nis attorney, and faith, that the matter in the writ and demur*. 

and declaration aforefaid contained is not fuificient in law 

cotj Ufilf^ hc aforefaid Luke to anfwer to the fame, or to retard the 

hav^^is execution of and upon the judgment aforefaid to be 

Ip.vTed of the goods and chattels which were of the aforefaid 

Robert Lampton at the time of his death, to wliich he the faid 

Luke hath no neceffity, nor is he bound by the law of the land in 

apy manner to anfwer ; and this he is ready to verify : wherefore, 

tor want of a fufficient writ and declaration in this behalf, he* the 

faid Luke prays judgment of the faid writ and declaration, and that 

the faid writ and declaration may be qualhed, &c. 

Cres. Levinz. 


And the aforefaid Anne faith, that the .writ and declaration joinder in daut 
aforeiaid ought not to be qualhed, becaufe (he faith, that the faid murrrr. 
writ and declaration, and the matters in them contained, are good 
and fuificient in law to bar the aforefaid Luke from having his 
execution ofand upon tlic judgment arorefaid againft her the faid 
Anne to be levied of the goods and chattels v/hicii were of the 
aforefaid Robert at the time of his death, wnich faid writ and 
declaration, and the matters in them contained, (lie the faid Anne 
is ready to verify and prove as the Court, dec. And becaufe the 

aforefaid 
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Lamvton 

mgainft 


aforeiaid Luh doth not aniwer to the declaration aforefaid, nof 
Cn,xi»awoot>. hitherto in any manner denied it, (he the faid Jnne, as before, 
prays judgment, and that the aforefaid Luie may be barred from 
having every execution whatfoever of and upon the recovery 
aforefaid, to be levied of the goods and chattels which were of the 
aforefaid Robert at the time of his death, &c. and that (he may be 
. reftored to all things which fhe hath loft by occafion of the adju- 

adtifart jjeation of execution aforefaid, &c. But becaufe the court of the 
lord the kin^ here is not yet advifed of giving their judgment of 
and concerning the premifes, day thereupon is given to the parties 
. aforefaid before the lord the king, from the day of the Holy Trinity 
in three weeks, wherefoever, &c, for hearing their judgment of and 
concerning the premifes, for that the court of the faid lord the 
king here thereof are not, &c. At which day, before the lord the 
king at Wejlmirijier^ the parties aforefaid come by their attornies 
aforefaid •, whereupon all and fingular the preiiiifes being feen and 
fully underftood by the court of the lord the king now here, and 
mature deliberation being had thereupon, for that becaufe it feems 
to the court of the faid lord the king now here that the writ and 
declaration aforefaid, and the matter in them contained, are good 
and fufficient in law to bar the aforefaid Luke from having his 
execution of and upon the judgment aforefaid againft the aforefaid 
J}nne^ to be levied of the goods and chattels which were of the 
aforefaid Robert at the time of his death; therefore it is conlidercd, 
that the aforefaid Luke is barred from having every execution 
whatfoever of and upon the recovery aforefaid, to be levied of the 
goods and chattels v/hich were of the aforefaid Robert at the time 
Md reftitufion of ills death, &c. and that (he tnc faid Anne is reftored to all thin'j-s 
awarded. which (he hath loft by occalion of the adjudication of execution 
aforeiaid, &c. 

* t 3 h] 

Cafe 117. 


jodgment 
lb« pldimifT, 


If judgment Ivt 
obtained 


* Lampton againft Collingwood. 

J UDGMENT was obtained againft two perfons who are both 
creditor brought a feire facias upon that judgment 
'the' againft the adminiftratrix of one of them, and after two nihils 
of both, the cic returned judgment was awarded againft her by default. A.fteV- 
dxiors bring a wards (he brought a writ of error coram vobis refiden. and the error 
in fact afligned was, that (he was never fummoned. 

grtiniltheadmu ° ' 

Biflrator of one ni'he queftion was. Whether this writ of error would lie or 

returned amount to a fire feciy ai;d 
morntd o"Ia!i! e being a judgment by default after two nihils^ it is too late 

judgment theic now to bring a writ of error. 

||K admlniiha- . Some cafes were cited to prove that error would lie after a 
lor cannot af- judgment in fire facias^ ViZ. where judgment was had againft 

rerwardg biing 

a wiit of t rtor tornm itolii rtfidtn, for the judgment being by drfsnlt after notictU js too late.**^ 
S. C*Sjik. z 6 j. s. C, Comb. 52^. S, C. g. Sdk. 145. S. C. Holt, tyo. 

i. C. f. Ld. A:»y. ay. Sira. loyj. i. U.ic. Abr. 196. 197. a. Bac. Abr. 189. 


the 
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the bail upoh fare facias^ and yet they brought a writ of error, tAMFToii 
there being no caffias againft the principal \ and, being error in 
proccfs, it was held that the writ would Vn [a). In Mlchadmas 
Term in the forty-firil year of <^ 4 een Elizabeth^ the fame error 
was affigned by the ball after judgment againft them in a feire 
facias upon two nihils returned, as in the cafe at bar j and it was 
then objedled, that a writ of error would not lie, not for the rca- 
fon above-mentioned, but becaufe fuch writ is given by the fta- 
tute only to the parties in the aaion, and not to the hail\ but it 
was held, that a fuit upon a feire faaas is in the nature of an 
a<ftion ol debt, and a judgment in debt is particularly mentioned 
in the ftatute (/>), and therefore a writ of error woul* lie (c). The 
like erroi* was ailigncd in Hilary Term in t’.ie twelfi'i year of 
Charles the Fir/l ; but there was alfo error aligned by t!;- bv.il in 
the principal judgment, and being coupled with the error in the 
judgment on the feire facias^ two Judges hedd the writ fliouid 
abate (d\ bccaufe the bail cannot have error for an error in the 
principal judgment; but it was agreed by all that it would lie 
upon the judgment on a fire facias. But the latter caf.s feem 
to be otherwife, viz. that a judgment upon two nihils returned, 
is a judgment by default after notice, and therefore a writ of 
error comes too late to reverfe fuch judgment; tiiis is the cafe 
of * Barcock v. Thompfon reported by Style ( r), and is mentioned * f g i c T 
alfo by my Lord Rolle (/), and agreed by him that fuch judgment ^ ^ 

is not erroneous: 

And upon the authority of this cafe the writ of error was now 
qualhed 

. Afterwards the adminiftratrix of Lampton brought znaudita An audita futd 
querela.^ fuggeftiag alfo therein that the was never fummoned^ and when 

that her hufband died in the life-time of the other debtor, and lb ***• 

his eftatc was thereby difeharged of the debt; and upon a demurrer 
it was debated: 


First, Whether an audita querela would lie where the party 
might have any other remedy ? Now it is plain, that if the ad¬ 
miniftratrix had not fufrered judgment againft her by default in 
th® feirefaiiaSyOcxQ might have pleaded this matter; but by her 
negledl tnercin fhe cannot now have an audita querela. 

But THE Court were of a contrary opinion, upon the autho¬ 
rity of Barcock v, Thompfon above-mcnticncd, that the admini¬ 
ftratrix (hall have an aui^ita querela^ becaufe now fhe hath no other 
remedy. 


(a) See 4. Leon. 24. pi. 76. and 36. 
pi. 99. 

(t) 27. f/ias. c, 8. 

(«) Cockwaine v. Hawkins, Cro. 
Sliz. Tyo. 

(d) Cro. Car. 481. 

(«) Stilts, 323. 

Vof.. IV. y 


(/) 1. Roll. Abr, 309. 

Q ) But fee Anonymous, i . Salk. 93,; 
Wicka V. Cramet, 1. Salk. 264. ; Wic¬ 
ket V. F'.<ot, 1. Ld. Ray. 4';9. ; Ludiovr 
V. Leonard, 2. Ld. Ray. 1295 ; Whar¬ 
ton V , Klchirdibn, Stra. 107;* ; and 
Dudleys. Stokvs, a, Bi. Rep. nS}. 

Secondly, 



Michaelmsis Term, 6. William & Mary, In B. R, 

lAMPTflM Secondly, The queftion was, Whether the adminiftratrix of 

the perfoii firft dying, fhall be charged with the executors of the 

COLt«OWOO» p ^ S> 


3. Co. 14. 
Yelv. 209. 
Ray. 153. 

S^lk. 319. 

8. Mud. 21S. 
242’ 

12. Mod. 13 
240. 49+. 

2. Bac. Abr. 

359- 

Ld. Ray. 244. 
I08.S50.1073. 


Levinz, Serjeant, argued, that both (hall be charged, becauie 
where judgment was obtained againft two in an ajtze of novel 
dtjfciftn,o.\\^, upon a fire facias to have execution of the damages, 
the merifF returned, that one was dead, and that he had fuminon- 
cd the furvivor j it was held that he fhould not be compelled 
to plead, before the heir and tertenants of the dead man were fum- 
moned (a]. So where j udgment was had againft two in an a£tion 
on the cafe, and a writ of error brought, and one died pending the 
writ, it was abated (b), becaufe what was fcveral before the judg¬ 
ment was thereby made joint, and the plaintiff in the judgment 
muff have 9 . fire facias againft the executors of the dead man, who 
are now become charged with tliat judgment, and it fliall not fur- 
vive to the other alone. 


But on the other fide it was argued, that where the lands of fe- 
veral arc charged with a debt, it lhall not lie wholly upon Ae fur¬ 
vivor j as if a recognizance be acknowledged by fevcral,the lands 
of all are thereby become chargeable,and execution fliall be equally 
made (c), and if one fliould die, the creditor muff bring a feire 
againll his heir and tertenants fr/J j for they being all in 
tcqaali jure, the cliarge docs not furvive ; but it is otherwile where - 
♦ [ 310 J * the lands are not bound by judgment; as if two enter into a 
bond, and one dies before judgment, the furvivor lhall be charged 
alone (e). 

And JUDGMENT was given accordingly. 


(fl) Fitz. Ahr. “ Execution'’ pi. Si. (t^^ i. I,pv. 30. Raym. zS. 
{b) Y^lv. 2cS, 209, (, ■ i, Sid. 238. 

Cf. S:rWm.H(;rbeii’»Ciifp, 5. Co. 12. 


Cafe II3. 


Moor ci^alnf Parker. 

Micha^'.Kias Term, 4. Will \s' Mary, Roll 268 . 


irs fnn for Jiff, tiouje oj I cers, 1 hv’ calc upon a ipccial vcrdiiSl found 
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remainder to his waS thus : 
liilt and oilier , t r l s • 

fonsin tail male, ijcorge Umte the father being feifed cf the lands in'quellion 
rcverfiontohim- made a fctllement thereof to George his fon for life, remainder to 
fclf in fee ; and ^is firff, &c. foM in tail male, rcverfion in fee to Georpe the fk. 
b^'tlfe il'e in who in 1683 made his will as follow.s : « As touch- 

the life-tiree of her hufbnnd, withm.t iflue male, he fhall have power to make a jointure to any other 
wife, and for wobI oJ ijfue mule of hi» faid fon, the cll irc fliall lemain to Lit fon by any other wife 
and f.it grand dau?hici lhall iiave 4ccol. and in cafe ot joilu,t of iffie male by his fon the eftate 
fhall go to his grandchiUri n and their heiis (hare and ftaic alike. '1 his devife does not convev an 
tfatt tail to his for.—S. C. 1. Eq. Abr. jSz. 5 . C. i. Ld Ray. 37. S C Skin Lft 
Skin. 339. i. Vent. 279. 2. Virn. ,SS. 2. Ler.n. 129. Cio. Eliz, 52.* o’ Mod! Ut' 
I. Salk. 224. 3. Uv.^34. 3. Com. Dig. “ Devife” (N. 7.). Dougl. 491, 2!Bac. Abr. 6i‘. 
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« INO my lanSs and tenements, &c. my will is, that if my fon’S 
« wife die during the life of her hufband without iffue male, that 

then he fhall have power to make a jointure to any other 
« wife, and for want of i(fue male of his faid fon, theii the 
« lands (hall be and remain to his foi^by any other wife, and his 
« grand-daughter fhall have four tliouTand pounds, and in tafe of 
« failure of iffue male by his fon George^ then all his lands lhall 
“ go to his grandchildren and their heirs, fhare and fhare alike.’" 
George the father died ; his fon furvived and fulFercd a common re¬ 
covery, and died without iflue male. 

The queilion was, Whether thofc who claimed under the re¬ 
covery, or the grandchildren of the teftator, had the better title ; 
that is, whether George the fon had only an flate for life or an 
eftate in tall ? 

Levin7, Serjeant, argued, that the fon Ir l an eftate tail, and 
that by the recovery the ellate to the grand-daugiitcrs was barred; 
that it was an eftate tail by implication, and it could not be other- 
wife, becaule the fon could not have a fec-fimplc, for that was 
devifed to the g. and-daughters upon his dying w'itliout iliue male, 
;lnd therefore not having tlie fee, he muft of neceflity have the ef¬ 
tate tail in the mean time by the laft claufe of the will. I'here is 
nothing devifed to him by exprefs words, but by implication; and 
it is no new thing that an eftate tail lliould arife by implication, 
cfpeclally in a will ; as for example ; In Michaelmas Term in 
the ninth year of James the Fiji, the cafe upon a fpecial verdict 
was (a), IVlirtam Brown i^ad ilfue Join and two daughters, and 
he had likewife two nephews, Matthew and Henry, and having 
lands in feveral places, he devifed al! to his foil and his heirs; and 
if he died without iffue, then he gave his land in one place to Mat^ 
ihew ill fee; It km, I devife my land in hf'kltc-arre to Henry 
and his heirs;” and it was adjudged, that this wasa liraitatiou by 
Way of remainder to Henry, and tnat the words lhall be conftrued 
thus, viZi. that //twry fliall have the fee, x^John Jic without ifl’ue. 
Now though there was an exprefs devife of tiic fee in that cafe. 
Which is not in the cafe at bar, to the fon, yet that wdll make no 
^^teration, btcaufe the fon would have been entitled to a fee fim-* 
^Ic by defeent had it not been for the will. So in Trinity Term 
In the fourteenth year of James the fit ft-, the calj; was (^), A man 
had a wife, one fon, and two daughters, and dev fed his houfe in 
London to his fon after the dcceafe of his mother, and if his three 
fitters furvlve their brother and his heirs,” that then they lhali 
have it for their lives, remainder over, &c. and it was held, that the - 
Ion had an eftate tail,becaufe the word “/l»m-5’’there lhall be intended 
heirs of his body, otherwife the limitation tothcfifters would be void, 
becaufe then a fee would be limited upon a feej which is againft the 
rulesofldw: nowinthiscafethcre was no exprefs devife of any eftate 


Ktoo» 

agninft 

pARKCkif 
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(a) Brown w. Jervies, Cro. Jac. ago, S. C. i.Rrll. Rep. 398.436. S. 0» 
S, C. Yelv. log. Bridg. 84. S. C. Moor, 853* 

(#) Webbe. Httring, Cro. Jac, 415. 1. Roll.Abr. 83,. 843. 
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Moor tothe foti, and yet it was adjudged that he had an eftate tail by implio 
cation. It is true, in the caieof Pell v. Brown (<?), there is a contrary 
Parxir* refolution; thatwasadevifetoTi&^w/yjhisyoungeftfonandhisheirs, 
and if he died without ilTuc living IVilliam his cldeft brother, that 
then hefhould have it in fee j,and this was adjudged an eftate in fee 
in Thomas and no tail; the ieafon given was, becaufe IVilliam had 
only a poiSbility of having it, for it was not devifed to him abfo- 
lutely, viz. if Thomas died without ifluc ; but upon a contingency, 
viz. his dying vy'ithuut ifilie living IVilliam. 

The Serjeant did not anfwcr this cafe, only faid, that he 
had heard very learned Judges affirm that it was a very hard cafe. 

Then he argued, that if the daughters had any title, itmuft be 
by way of contingent remainder or of an executory devife. It can- 
. not be the one, becaufe the fon had no eftate of freehold to fup- 
C 3 ^ ^ 3 remainder ; * neither can it be the other, becaufe an 

executory devife is never to arife upon failure of ilVue male gene¬ 
rally, or without iflue indefinitely, and in this cafe there is an ef- 
tate tail, which may laft many generations. 

Sir Bartholomew Shower, contra. —By the fettlemcnt 
George the fon had but an eftate for lifcy and he lhall not have an 
eftate tail by implication by this will, becaufe the defign of it was 
only to enable him to make a jointure to any other wife, and to 
provide for her children, but not to enlarge his eftate. The 
words which feem lo create an eftate tail arc, “ and for want of 
“ iftuc, &c.*’ but the law is otherwife, becaufe there is no ex- 
prefs eftate given to him by the will before thofe words : It is like 
the cafe in Michaelmas Term lO. fac. where a man devifed an 
eftate to his eldeft fon for life, remainder to the fons of his body 
lawfully begotten, and if they alien. Sec. that then his daughters 
fhall have the land, remainder to his right heirs ; and it was held 
that the words “ Ions of his body’* and “ firft fon. Sec.** are words 
of purchafe (h). Neither can the wrrds “ in cafe of failure ofifllie 
“ male, Sec.** create an eftate tail ,'t7, becaufe thofe were added to 
explain what was generally and uncertainly exprefl'ed before. In 
Mich'ielnms Term in the hrft of JH/iialci/:^ Clement Frenjlyam (d) 
devifed lands to his wife for life, remainder to his coufin, and tUb 
heirs male of his body j and if his coufin die without iflue of his body 
(but dotli not fay fjjue male*) remainder over in fee; the coufin 
had iffuc a daughter only, and died and it was adjudged, that {he 
ihould net have the land by thefe general words \ it was not an 

{a) Cro. Jac. 590. S. C. i. Roll. (J) Tuck v. Frtnfbam, Moor, r^, 
A!>r. S. C. Dyt-r, 17/. a. S. C. i. And, 8. 

(>) I. RcIJ. Ahr. 837. pi- 13. S. C. G«*db. <6. S.C. Bendl. pi. 114, 

(e) See AJI mfon v. C'liihero, t. See alfo Friend v. Boucher, 3. Mod. 81* 
Vczey, 24.; Lcthjeullier V. Tiacy, 3. Pollexf. 657. i. Peer Wms, 54.} 
Atk. 784.; Ilobinfon v. Rcbinfcn, i. Condtight v. Coinifh, >. Salk. aa6.} 
Burr. 44. } Bam^eid V. Poplium, I. Peer Kcphanti v. Banheld, i. Salk. 236. 

Wms. ^4.} Evan. Ai;Icy, 3. Buir. 2. Vern. 450. 546. l. Cora. Dig, 

tS 7 »* ** Devife” (N. 6.). 
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• 

eftate tail to him and. the heirs of his body in general, but to him Moos 

and the heirs male of his body, for the will took eftcdl by the firlt egain/t 

words, which are a guide to thofe which follow. And there is no ******** 

more reafon why thefe general words in the cafe at bar fliould give 

an eftate tail by implication to George Chute the fon, there being 

no particular eilate devifed to him before, than there was in the 

cafe abovementioned, why the general words in that cafe did not 

make any fuel] eilatc fr/j. There is another cafe to this pur* 

pofe (h) 'y it was a copyholder in fee, who made a furrender to the 

ufe of his will, and then devifed to his wife, and if ihe had illuc 

by him, then to the ifluc, &c. and if fuch ill'ue die before age, 

or before his wife, “ or if fhe have no ifluc, then, &c.; * and it was * C 3*9 3 

held, that fhe had but an eftate for life, and could not difpofe the 

lands to her cliildren. And according to thefe refolutions have 

late cafes been a<ljudgcd; as, where a v/onian had two fons by 

two hufliands, and devii'td to homm her cldeft fon for life, and 

to his ift'ue in tail, and if he died withtiut illiie then living, to her 

fecond fon in fee j but if he die having iillie of his body then living, 

tlien to him in fee ; and it was held (r), that though the reverlion 

defeended to him as heir, vet bv the limitation of the will he had 

but an eftate for life, which is like the prefont cafe, vt%. a good 

contingent remainder to commence upon his dying without ill'ue 

male. 


Curia. It will be impoiTiblc to make this an eftate tail by 
tacking the eftate, by the will, to the eftate for life in the fettle- 
ment, on purpolo to fupprrt »he coniingent remainder; bccaufe 
the fettlcment and wdlJ arc two diflinci conveyances. 

And therefore judgment was given that this was not an eftate 
tail. 


(«) Ste Attorney General v. Suliar, 
j, Tctr Wn).s. 754,; V’iiuv;lidH v. i'.iiicii 
z. Vez.y. 

Deal V. SI)t'}>I'iCid, Cio. jac. 


See alfo t. B. own’b Cafes in Chan. 4S9. 
P-.iC. Ab:. 60 . 

(cj I'lunicel V, Mchucs, i.' S.J. 47. 


Warrington agahijl Molcly. 

'Iciniy 6. If Roll z<)i. 


Cafe 119* 


Terror OF a juuomhnt in tile county-p. latine of Chef- a prefcriptlon, 
^ g'.neialiy,fcru>ll 

of all good* 

The plaiiitift’ prtfti ibed for toll cf goods bought vvitliin a brought wiurn 
manor. * 

ctrt.tm manor is 

'I’he queftion upon the pleadings was. Whether fuch a toll, ha.i ; for every 

independent of all inarkeis and iaii o, can be got d I preictipuon to 

* Cha'gu thc,fKb- 

j».4l a duty, mult iinpari a bimlit, 01 flit-w a re.«U*ii why it is claimed.—S. Comb. *95. 
S. C. Holt, 673. Moor, 575. 3. Lev. jiJ. 2. Jciik. iiS. 1. Mod. 231. a, Med. 244, 
lo. M«d. 260. Will'. 2i;3. Ld. Kay. 3^5. Sira. 1171. 122S. 3. lliiir. 1404. Cowp. 47,' 

I. Teim Ktp. 667. 6. Com, Dig. “ 1 «>il ” (C.J. s. Bac. Avr. 457. 3. Bac. Abr. 49.. 
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It was argued that the prc{cription was unreafoiiablc. 

First, For the manner^ Viz. the lord only claiiiis the toll in hia 
manor, and it is not for goods bought or ibid in a market, &;c. 

Secondly, For the matter^ viz. he preferibes to toll of two¬ 
pence for every pack bought in Manchejier called Manchefter 
wareSf except of the burgeffes there. 

All toll mud arlfe by prefeription or grant, the one fuppofes the 
other} now the lord of a manor cannot have toll by prefeription (tf}, 
becaufe at tne common law there was no cultoin paid but for 
wool, woolfels, and leatiier, * which was therefore called antiqua 
fwemagna cujtuma^ and all other tolls are cileemctl Tolneta (h). 

either can he be entitled to this by any grant from the king, 
becaufe he cannot charge liis people with any thii;g but v/hat is for 
the public good, without their aflcnt in parliamcnit, and therefore 
the wi lt of ad quod damnum is direefte d to the ejehrator (o enquire 
what damage it would be to the king or anv of his fubjecls, if he 
ftiould gr'ant to B. that he may make an atiignmaiit of certain lands 
to a chaplain for ever to pray for his foul in a certain church (c), 
forbyreafon of fuch ailignmciu the land would be exempted from 
feveral duties, as firiCS, amerciaments, iJcc. ita quod patria per dona- 
Uonemet ajji^nftioncm pried, 7na^:s j'oiito non cncrrinr fen gravetur* 
Now if ti'.e king caiinot impofe a i.uiy uj on hisfubjev: isbut fuch which 
is for their bej'icfi, a fortiori a lord of a manoi cannot; and to this 
purpole there is an exi refs autiiority in Rafter Term 11. Car, ^d*) 
'riu-rc was an inf.irru iticMi r.gainfl Morgan for levying twopence 
for every barrel landed at Cockernepilf though it wars his ov/n land, 
and ihe parties could tu-t fell there without his allent; yet this 
being to levy a new n il, it was held unlawful j he might make 
a particular agrtenier.t with the people, but he could not exact a 
toil (e). 'I'his toll is in nature of idl thrci'gi',^ ior which there 
can be no prefeription f/';, becaufe it i> lawful for any n an to pafs 
by or through the highw'avj fo it is as lawlul for atiy man to buy 
goods brought to his IhopTiT/* H the plaintifi’ had any right to 
this duty, he Ihouid luive ibewed that the people had fomc benefit 
by felli.ng their goods in this place; as where u man juftiites 
in trelpafs, and prtferibes to have a toll for beails driven over 
fuch a manor, it is a void prcfcrijJtion, being lor toll-fhrough,^ 
iinlefs the party who claims the duty Ihev.s that the fuljedt has 
fome advantage (h). So wheVe a man alledrcs a cuftom lo have 
fo much a ton for all goods paffing tm a river by fuch a wharfj 
tliis is a toU^through W'hich the law calls iuulum tolnetuniy unlefs 


(«) %. Inh. Viiujli. 162* 

in 
(0 


Fiiz. N. n. 222. a. 

2. R<ll. AUi. 171. 

22. I 1 . 58. 

Bio. AI>i. *‘ Pi«ftripttf>ii” pi. S8. 


Bio. Atr. “ Toir’ pi. 6. Kut the 
cal'e ot Smith v, Sliepheiti, Cio. £liz. 


710. conira. %. Roll. Abr. 522. 

(f) 2 . Inft. 2 2C. 

(6) James V. johi.lbn, i. Mod. 23^1. 
S. C. 2. Mod. 1/J3. t;rifpe v Bel- 
wred, 3. Lev. 424, Dalpurt t». WilJsi 
1, Molt. 48. S. c. I. Vert, 71. Col¬ 
lier V. Smith, Cewp. 47. l.orrt Tel- 
h«m V, PicUt fgdl, 1. 'ierm Hep. 6tJ&. 
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the plaintiff fliew that the river was ufually cleanfcd by him, or 
that he repaired the banks, or that he has done feme good for 
this duty ^aj. Nay, it has been held, that a tax cannot be im- 
pofed on the fubjedf but by parliament, though it is for tlieir be¬ 
nefit ('/jJ .—* But admitting that the plaintiff may preferibe for toll 
of goods bought within this place, yet fuch a general prefeription 
is not good to bind ftrangers, no more than a prefeription to have 
a heriot of every ftranger dying within fuch a manor, which is 
void^rj, becaufe it cannot have a reafonable commencement be¬ 
tween the lord and a ftranger, though it may between him and 
his tenants. So a prefeription to have a heriot, viz. the beft bcaft 
of his tenant, and if it be eloigned before the lord feizes it, that 
then he may take the beall of any other perfon levant it couchant 
upon the land ; this is a void and an unreafonablc prefeription (d). 

Secondly, I'his is not good by rcafon of the uncertainty of 
the thing out of which the duty ariCes; for it is dc qudlibet furcina-, 
not faying of what it confifts : now if the Court muft judge whe¬ 
ther twopence be a reafcaiable duty or not, they muft know what 
is in the pack j and what a cuftoniury pack of Manchejler tcares 
is, will be difticult to be known in Wf.s i minster-hall, 'I'o 
inftance in par.dlel cafes, many indUimenti and informations have 
been quashed for fuel; uncertainties, viz. An information for en- 
grofling diverfre r:;;}:nics tritici was held void, becaufe of the 
uncertainty of rh.e quai.t ity in each heap, though the value of the 
whole was parti’.uiarir let forth (ej. So an indiclmcnt for en- 
groffing 7na-:naai quautllrdem firavvnii ct fa'iii was quafhed for 
the like reafon (f). Likewile in trover ’^nd converfion pro chiobus 
garbisy Anglicf. ** Iheav^s (u' corn,” the declaration was held 
ill (gj^ becaufe the plr.intijt had ne t ihewed what corn it was-, 
and the Angiice being vol U tiien it v/.i.s on:> trover de HugIk.s gar- 
hisy which word in its ia’wiiiale co!nprelie.;d;> any lihng which inay 
be tied up in bundles (hj 

This prefeription is r.ilo void by renfon of the prrfon.s of whom 
it is demanded, viz. of all people bringing wares thither to he 
j^ld, &c. fo that neither the king himl.lf nor his purveyor ire 
excepted \ it ;s contrary alfo to MyxoNA char’i'/'. f.’/h v. nc]j 
euadts, “ that all mcrchaatj may buy and f/d uitltout any 
of evil tolls.” 

It is void llkcvvife bv rcafon of the time demanded, viz. inane, 
diatcly upon the fale oi' each pack of wares ; now no ic.ll is due 
before the lale, uniefs by cuitoin time out of mind fX-), and heic 
is no confidcration laid \vh\ tPe lord ihoule. have Inch a duty. 
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• It WAS ARGUED ctt the other Jide<^ th^t time an4 ufagewere 
the foundations both of prefcr 't^iions and cujlmns ; and if cuftomat 
were not unreafonable, it was not neccllary to <hew their com¬ 
mencement; 

As to the generality alledged againft this prefeription, it is not 
void for that reafon, for fuch general preferiptions to have toll of 
all people, have been warranted by fcveral precedents. In the 
tenth year of yames the Firjl the iffue in a quo warranto was. 
Whether the defendant h.-.d tvdl of all people within the manor of 
Petivorth, in the county of Suffl'Xy as well of the tenants of the 
Earl of Arundel as of iirangers ? and the ilVue was found for 
him faJ. Nothing is more common, in our Hooks, than for a 
lord of a manor to pr^feribe for a duty within the ihmo, though 
it is to the prejudice of particular people fh)^ becaufc Ihch cutloms 
may have a reafonable commencement; and therefor, it has been 
held good for a lord, &:c. to preferibe that, the brc.id f r all the in¬ 
habitants in iiis n.anor and pafiengers ti ere llioii! ' he baked at his 
oven, and th t no otlier perlon time cut of n ind, had ufed a 
brJ:e-houfe there vviihoui Ins appoiiumcni, kc. (e). It is for this 
purpefe that the writ de f eld ad nr.Urd'iKum lics f«V, and in 
the Re iflcr fe) there is a prcH; rlption allvdg d mtione dom'mii^ 
which is a very extraorvlinary claim, and goes fartlier than what 
was made by ^he h-rd of a manor. In 8. Edw. 3. pi, 37. h. the 
def-.jJanrs iii t;\ fp.ils for the pulliiig dovviiofa hdd, as (er- 

vnnt.s to tii i. dy of ilic manor of Hojibigi^ who, by rtalbaofher 
Icii'nic-v. h.-d a freehold throughout the fiid vill, fo that no other 
conl J tbi ! th'. rc without her leave ; this ewt^nds as well to Gran¬ 
ger.'; as to thof -of that vill,aiulyct it naus held gr od. So in 2 i.Hen.'j, 
pi. 16. a. the mayor and comnionaltv of G'/v.rtj/rrr pr< ferihed to 
have toll of every boat W'h.ich pafTed by their City, &c. and this 
was adjudged a go< d nrefcripiion ff), aUhf.ugh no rtah n is given 
why tiv. y jlsould have tleit t<.dl. Many other calcs might be cited 
wlierein the law was Iv. Id to be lii - f; me ; as in 18. tit :, (g) the 
L'rd AJayor cf London brought an aelitiii on tlie cafe, grounded 
upon a cuft ni to have tlu twentieth p. rt of the fait of every 
Itrm^gcr who hioug'i;t it to the piort (d Lo/:do/7f and there is no 


uled to have toll of the tenants at/J inhabitants <i LtJtjjJ for any 
of their goods brou-hr tiiithe-r by feu to be f .Id ; and upon a de- 
imuTor he had judgpient ; th.ough it was upon a general claim of 
toll for ail their goods brought thither, without faying to the 
port (i), So in trcfpal's ( kj the defendant prcfc: tied to have two- 

(lO I. Calft. 105. (/■) Crr.. Eliz, 7x0. Bro. Abp, 

(A) I, Udll. AUr. 5C9. “ t .• T-if'ilun’* j<l, 9 a, 

(f) Sir George Feimor v. Brorke, (jr) Dytr, 3^2. h. 

8 Co. 115. Cro. Eliz. 203. i. Leuit. (ij Ci\>. Eh'z.ziy. 

pi. 195. (t) I. Lpon. 231. 

(J) Fitz, N. D. 153. (*) Cro. El'rt, 711. 

(#) M. Rtg. 105, b. 


realon allecdcd wny he i' oulu nave that j att, and yet rue mayor 
huv! judgment. In an aclion on the ca!e f.y the d'. fendantjufti- 
lied tne takiiur of tlie goods, foi that the biniill of Tar mouth had 


pence 
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pence for evtfry fcore of flicep, of ftrangers, brought or driven WAURwer#* 
per it transyulam de Melton Mov/eray, and if that toll was 
denied, to diftrain for it} now though this was a toll-thorough^ for 
which a prefeription cannot be alledged without (hewing feme 
caufe, that it may appear to have a reafonable commencement (a)^ 
yet the plea was ncld good by the opinion of two Juftices a^ainll 
PoPHAM, Juftice, ViZ. that fuch a toll might be claimed general¬ 
ly; for it bei'ng by pr.fcription, it cannot be intended that the 
caufe fhouln be known why it began. I'lic perfon who gathers 
the toll is a landing witiuis of the alteration of the property, and 
of the fairnel’j of the contract 

'Fhcn as to the other objection, that it is unreafonablc for the 
incertainty ; It is a cuiii.inary claim for a certain thing in a certain 
place, and the culton. has fixed what is in', ant there by the word 
Jarcpui ; it is as C'ertai.i as a duty for a pi'ece of cloth in the Book 
of Rates (h) ; and it is as certain as a prefeription to have a half¬ 
penny for every poitcr’i liurden laid upon to be con¬ 

veyed from i.ience by water, wiiich has been held good (c) ; and 
it is very well known lhac a lirong porter will carry more goods 
than anotiicr. 

'Fhe Court was not (iitisfied w'ith this prefeription, becaufe 
there was no rccompeiice f ir it, and every piefcripLion to charge 
the lubject wiin a ir.ull im})art a benefit or recompcncc to 
him, or clfe iomc reaion nuilf: b-e ihewetl why a duty is claimed. 

Tnc cafe in Djcr (d) Ijems to be very hard, for the lord mayor to 
have t.ie tv/eniieih part of all lak brougiu to Zi9»Zifo/z, and no rcafon 
given why he ihouid h.;ye it. i^t as for the cafe of joldagc^ it 
Was Upon the lanJs lield of the ihamir of liajtings^ wliereof tiie 
tenants had the feedings, and that may have a reafonable com¬ 
mencement. 

faj l. Mod, 48. 105. 13a. (r^ Moor, fo. 815. pi. 

\b) Hob. 85. (</) Bycr, 352. 

•[.IHl 

* nicks a^aiuft Woodefon. Cafe i20, 

Somersetshire, / "^ICIIOI.AS HICKS, who fues as w'tll Prohibition t* 
to u.it, \ for the lord the king and lady the queen fpu'tual 
as for himfelf in this beiialf, complains of Samuel ll ocdfony clerk, 
reiSior of the pui ilh-church of iJunt/pilly in the county of Somefet 
aforefaid, in the cultody of the maifh::! of the Mayjhaljeu of the 
lord tire king and lady the queen, being before the king and queen 
themfelves, of a plea w'liei ciore he fued :n the court chrilfian againft 
the royal prohibition to him before directed and delivered to tlie 
contrary thereof, for that (to witl. That whereas the parilli of 
Huntj'pilly in the county aforefaid, is an ancient pariih, and whereas 
the laid Nlcholasy for ilie fpacc live years now laft palt, and 
Diore, hath been, and as yti is, an iniiabitant within the pariih The phinrlffaa 
aforefaid, and for the whole time aforefaid hatii had and occupied V'* 

* MW parUh. 
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forty acres t)f land, meadow and pafture, with the appurtenances, 
being parcel of the manor of Hurtfpill:^ in the faid county of 
Somerfety within uie parifh aforefaid, and the bounds, limits, and 
titheable places of the fame parifli. And alfo whereas there are 
had, and from time whereof the memory of man is not to the con¬ 
trary there have been had, within the fame parifh, and the hounds, 
limit'., and tithcuble places of the faid pariih, thefe cuftoms and 
modus’s of tithing, of and concerning the dthes of lambs rollow- 
ing, brought forth and forthcoming within the parifh aforefaid, 
and the bounds, limits, and titlurable places of the fame pariih; 
and of and concerning the tithes of milch cows and heifers kept 
and dcpaihired within the pariih aforefaid, and the bounds, limits, 
and titheable places of the fame p-ariih i and of and concerning the 
tithes of calves falling, brought forth and forthcoming within the 
parhh aforeflid, and the bounds, limits, and titheable places of the 
ilitne pari'll ; and of and concerning the tithes of colts falling, 
brought K'lih and forthcoming within the pariih aforefaid, and the 
bouiK^. hmits, and titheable places of the I'ainc pariih ; and of and 
concerning the tithes of hay growing, renewing and forthcoming 
witiiin the parifii aforefaid, and the bounds, limits, and titheable 
places of the fame pariih ; and of and concerning the tithes of 
gardens and orchards, being within the parifli aforefaid, and the 
bounds, limits, and titheable places of the fame parifli; and of and 
concerning the payment of the oflerings of all the men and their 
wii'cs inhabiting within the parifli aferefaid, and the bounds, limits, 
and titheable places of the fame jiarifli ; that is to fay, that every 
occupier of any lands or tenements within the faid pariih, and the 
bounds, limits, and titheable place# of the fame parifli, who hath in 
any year kept any milch cow^ or heifer, or any milch cows or hei¬ 
fers, within the parifli aforefaid, and the bounds, limits, and tithe- 
able places thereof, hath paid, and for all the time aforefaid hath 
been ufed and accuftomed to pay, to the rector of theparilh-church 
of Huuljpill aforefaid, or to his farmer or deputy of the rectory for 
the time being, for every fuch milch cow three pence, of lawful 
mono/ of Engimui^ and for every fuch milch heifer one penny and 
an halfpenny, of like lawful money, in every fuch year, and no more, 
for all tlu- tithes of milk of the fame cows and heifers in the fame 
year ; and that every fuch occupier as aforefaid, who in any year 
hath had any lamb or any lambs under the number of fcveii lambs' 
brought forth and forthcoming within the faid parifli, and the 
bounds, limits, and titheable places tlicrec'f, liath paid, and for all 
the time abovtfald hath been ufed and accuflomed to pay, to the 
rc6tor of the parifli-church <if Huntfpill aforefaid, or tohis farmer or 
deputy of that rc<Sfoiy for the time being, In the fame year, one 
halfpenny, of the like lawful na-ney, for eveiy fuch lanih fo under 
the number of fevea lair.b^ brought forth aiid fortl-.coming, in full 
latisfadticn, payment, and cor.te..t, of all tith.s of thofe Iambs : 
but if the flime occupier in any fuch year hath had within the parifh 
aforefaid, and the bounds, limits, and titheable prices thereof, any 
Junibs to the full number of ftven lambs brought forth and forth¬ 
coming, 
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coming, then the fame occupier hath rendered and delivered, and Hicki 
for all the time abovefaid hath been ufed and accuftomed to render 
arid deliver to the redor of the parifli-church of HuntfpUl aforefaid, ' 
or to his farmer or deputy of that reftory for the time being, one 
Iamb of the fame feven lambs in fuch year, in full fatisfadtion, pay¬ 
ment, and content, and in the name and place of the tithes of the 
fame feven lambs ; and for the number of fevcntccn lambs, two 
lambs; and for every calf one halfpenny, iflcfsthan feven calves, 
and if above feven, then one calf, and two calves for fevcnteeii 


calves ; and one penny for every colt; and two pence for every 
acre of hay ; and two pence for every garden and orchard ; and 
for every man of the age of fixteen years two pence, and for a wife 
twopence, for oblations. And alfo whereas the hundred of Hunt - Arri?nt hun- 
fpill and Puritan^ wiihin the aforefaid county of Sotnerfet^ is, and 
from*time whereof the iiiemory of man is not to the contrary haih 
been, an ancient * bun Ircd, within which faid hundred the faid * ^26 J 

parilh of HuntfpUl is, and from time whereof the memory of man 
is not to the contrary hath been. And whereas within the fame 
hundred of Huntfpiil and Put iton there is, and for all the 
abovefaid there hath been, a certain ancient cuflom for all the time^jj-gj 
abovefaid ufed and approved, that all the inhabitants within the charged of tithe* 
hundred aforefaid, occupying any lands, meadow or paflure, meadow and 
withinthc hundred aforefaid, laivc i>ecn free, exempt,anddifeharged, 
and from time to time, for hll the time abovefaid, ought to be frec,,^” 
exempt, and dilchaigcd, ot and from the payment of any tunes all 

of or for the depafturing of any cattle not employed to plough or cattle not em. 
pail, by them depaftured in any lands, meadow or pafture, beingsP’^r*^** 
within the hundred of Hiintfpill and Puritan aforefaid, to wit, at 
the hundred aforefaid. And whereas the faid Nicholas-y for the •’« P***'®**^*™ 
fpace of feven years next before the cxiiibiting the bill of the faid i”„n,oidfcrwith- 
Ntcholas in the court here, hath been, and as yet is, an inhabitant in the hundred, 
within thehundred aforchiid, and wiihin the faid parifh of Huntfpiil^ f^d cattk 
and for all the fame time of feven years aforefaid did pollefs and tntrf:; 
occupy divers lands, meadow and pafture, within the hundred and 
parifti aforefaid,and hath depaftured upon the fame lands, iijcadow, 
and pafturcs, and not clfewhere, within the faii'.e tiiiic, diverscattie 
\»ct employed to plough or pail, that is to fay, cows, heifers, and 
colts; neverthclels the (aid well knowing the premifts, ^ thedfferd. 

but contriving atjd malicioufly intending unjuilly to aggrieve and am, knowing 
opprefs him the faid Nicholos^ againft the due form of law, and ^ht premiles, dtc, 
againft the form and cft;dt of the faid modus’s of tithing, and the 
cuftom aforefaid, and unjuftly to violate ihc cirfloms and preferip- 
tions of thofe modus’s of tiihing, and alfo to diflierit the faid lord 
the now king and lady the now queen, and their crown, and to drawn to pkad 
draw the conufance of a plea which belongs and appertains to the before the eccU- 
faid lord the king and lady the queen, their royal crown and dig- fijrtical judge, 
nity, to another trial, hath drawn hiui the laid XichoUn into plea, 
before the venerable man Richard Hciy, doftor of laws, furrogate 
of the venerable man Edwin Sandy clerk, archdeacon of the 
archdeaconry of //'W/r, lawfully conftituted furrogate, or the law¬ 
ful 
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ful deputy of the fild archdeaconry, or fome other competent judg^ 
in this behalf, of and for the fuMirasTfion and non-payment of the 
tithes of lan-bs falleji, brought forth and forthcoming within the 
for n<'n pay- parifh, and the bounds, limits, and titheable places thereof, in 

»ent of uihw. ycajs of our Lord ibSq, 1690, &c. and aifo in the months of 

Alarch^ /iprlL AIn}^ and juv.e^ 'xw the year of our Lord 1603, now 
► 27 J current, or in every one or fome of tlie fame months * and years j 
and of ;md for the Inbffraciion and non-payment of the tithes of 
calves within the paijfii aforefaid, and the bounds, limits, and 
titheable places thereof (fo for colts, cows, heifers, hay, gardens, 
and orchards, mutatis muiaunh) ; and of and for the f'lbftradfion 
and ncn-pay,r.( lit of ofi'erings of all the men and their wives inha¬ 
biting v/ithip. the faid parilh, and the bounds, limits, and titheable 
places the; te f, in the years and months abovefa d, or in every one 
or fome oi them, by ciaftily and fnbtilly libelling in the fame court 
chriltian againlb the Lid ’Nickolas litis., in and by a certain 
libel and a certain fchedole to the fame libel fubferibed or annexed, 
agair il him the faicl Kichclas Hicks in ihe faid court chriflian 
exhibited, under the form following, that is to fay, “ Firttofall, 
“ 'Fhat the laid Ala/ftr Samuel lyccdcjos^ in the years of our Lord 
1639, 1190, 5 :c. to wit, in the months paft in the fame refpec- 
“ lively concurring, and alfo in the months of March.^ Jpril.y iJc, 
5‘ in the year cf our Lord 1693 now current, or in every one or 
feme of the faid months and ) cars, hath been and was rector of 
** the parilh-church of Huntfpill aforefaid, and of all and Angular 
“ the tithes, ecclefj.rflical rights, and emoluments, to the fame 
‘‘ redtory belonging and appertaining, and the faid rectory, with 
rdl its rights, members, and appurtenances, rightly, lawfully, &c. 
canonically hath got and obtained, and the fame fo obtained, 
w ith all its rights and appurtenances, hath polfefied and had, 
“ as he hath at this prefent time (except as w'ithin written), and 
*' for the true redtor and lawful pofibfi'or of the fame hath been for 
“ the time aforefaid, ai:d alfo at prefent is commonly called, held, 
“ clkcmcd, named, and reputed, openly, publicly, and notorioufly ; 
“ he propoundeth ncvcnhclefs, Sic. And he propoundeth jointly 
and fbvei ally of every item, which as well of common right of 
this rcncw’iicd kingdom of England.^ as from antient and laudable 
« and lawful preferiptive cuftom, from time and through time, the 
« beginning whereof the m.cmory of man is not to the contrary, 
** hitherto hath been inviolably and unlhakenly bfedand obferved, 
“ and againft gainfayers hath often obtained in j udgment, or at leaft 
“ once the right of perceiving, receiving, and having, all and An- 
“ gular the tithes, as w'cll greater as leA'er, mixed and minute^ 
“ whatfoever, and the rcll of the rights and emoluments of the 
“ church whatlbcvcr in the fchedule to thefe prefcr.ts annexed, 
“ contained, and Ipecihcd, vvitb.in the pariih of nuntfpilt afore- 
faid, and the bounds, limits, and titheable places of the fame, 
“ whercfccvcr, whenloever, howfeever, and as often as forth- 
“ coming, growing, renewing, and happening, to any reclor there 
r <3^ Q 1 whatfoever * for tlic time being,or his fanners, and to the faid 
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«« Mafier Samuel fFoo fie forty clerk, the prefent reaor there, hath Hick# 

« belonged and appertained, doth belong and appertain, ought to 
« belong and appertain, and doth and fliall appertain and belono-; Woooisoir. 

« and propoundeth as above. Alfo, that for ten, twenty, thirty, 

« forty, fifty, and fixty years laft paft, more or lefs, and alfo from 
“ time and through time, the beginning whereof the memory of 
“ man is not to the contrary, the reftor of the faid redory of 
“ the parilh-church of Huntfpill aforefaid, for their rcfpective 
« times fucceffively being, and the Ma/fer Samuel IVoodefouy 
« clerk, the prefent rector there, or his predeccflbrs, and all and 
« every of his predeceflbrs in fucceflive times in the fime bcin?;, 
w in the fame have been, as they ought to have been, in the quitt 
« and peaceable poflTeffion, or as of right to perceive and have all 
and lingular the tithes aforefaid, and have received and had them 
“ by themfelves, or their predeceflbrs, and of and upon the fame 
« have freely and fully difpofed, and fo it hath been and ough.t to 
“ be, and fo the faid Majler Samuel IVoodeforty cleric, the rector 
“ aforefaid, hath perceived, received, and had for the whole, and all 
the time of his incumbency in the fame, in right, and in the name 
of his reftory, until and unto the time of the grafs within 
“ written i and he propoundeth as above. Alfo tlie faid 
“ Nicholas Hteksy in the years and months abovefaid, or in one 
“ or fome of them, all and lingular the titheablc things, Iruit?, 

“ rights, and emoluments, in the prefent fchedule annexed, con* 

“ tained, and fpccified, within the parifli of Hurttfpill aforefaid, 

“ and the bounds, limits, and titheablc places thereof, forthcoming, 

“ growing, renewing, and happening, as in the fame fchedule is 
declared, and they are drawn out (which faid fchcdulc the party 
“ propounding will have to be accounted as if here inferted and 
“ read, as far as it may be expedient for him, and not otheryvife, 

“ or in any other manner), hath had, holden, polibfled, received, 

“ and to his own proper ufe converted andapplied ; and the party 
“ proponent propounded of every other number of tilings refpec* 

“ lively titheablc, and of the tithes in the fchedule to thele preients 
“ as above fet forth annexed rcfpesSliivcly contained and fpccified, 
more or lefs, and alfo fuch and fuch number, quality, and quan- 
“^tity, as by lawful proofs or confeflion of the party in the event 
“ of this fuit more fully (hall come to be proved ; and he pro- 
“ poundeth as above. Alfo, that the true value or cllimate of 
« every titheable thing and things refpeefively titheablc in the 
fchedule aforefaid to thefe prefents as before is fet forth an- 
nexed, contained, and fpccified, as of the tithes or tenth 
“ part thereof to the funis or refpe< 5 livc vulhes in the lame 
fchedule mentioned, in the months and years abovefaid, or 
“ in one or fome of them, in the common * eltimation of men * [ 329 J 
^ manifeftlv did extend, and do extend ; and the party proponent 
“ propoundeth of every other fum or value of the things refpec- 
lively titheable, and of the tithes, more or lels, and allb of fuch 
“ and fo much money or value, quality, and quantity, as by law- 
ful proofs in the event of this fuit more fully fliall come to be 

proved j 
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prdved; and he propqundeth as above. AKb,* that the faid 
“ iticholas Hicks to pay, give, and deliver,' to the before-named 
^ Samuil Wiodejon^ the redtor aibrelaid, or to his lawful deputy in 
« this behalf, all and Angular the tithes aforefaid, fo as before fet 
^ forth, accufiomed to be paid, and efpecially the tithes and eccle« 
Aaftical rights and emoluments aforefaid, in the fchedule to 
thefe prefents (ib as before is fet forth) annexed, mentioned, 

« and fpccified, or otherwife, to compound duly with the faid 
«« roAor for the fame, or with his lawful deputy, hath oftentimes, 
at leaft once, been propcrlv and lawfully reqUefted and impor- 
** tuned, who being fo requeued and importuned did not take care . 
‘‘ to do the premifes, or any of them, nor at prefent doth take any 
“ care, but hath with-holden and refafeth to pay, but at leaft (more 
“ properly) with-holds and defers at prefent, to the great peril of 
“ his foul, and no fmall prejudice and grievance of the faid Majlcr 
Samuel ll^oodtjoriy the redtor aforefaid ; and he propoundeth as 
“ above. Alfo, that the faid Nlchohis Hicks hath been, and is, an 
“ inhabitant of tlie faid parifli of Huntfpill., manifeftly under and 
fubjedt to the diocefe and jurifdi^ion of Bath and Wells \ and 
“ he propoundeth as above. Alfo, that all and fingufar the pre- 
“ mlftrs were and arc true, notorious, public, manifeft, and in like 
manner famous, and the public voice and fame have laboured of 
** and concerning the fame, as at prefent they labour ; whereupon, 

“ having given the aflurance required by law' in this behalf, the' 
“ party of the faid Majlcr Samuel lyaodcfon^ the redtor . aforefaid, 

“ prays right and juft ice, and his complement thereof to be done 
“ and adminiftcred to him with effect, dec.’* In which faid fehe- 
dulc annexed to the laid libel ;is afoivirdd are contained the words 
following (that is to fay): “ Firlt of all, that in the years and months 
aforefaid, all, fonie or one of them, upon the tenements, eftate^ 
and lands, which he the faid ISlcbolas flicks had held, poftefted^ 
and enjoyed, in the faid pariih of and tichcable places 

thereof, there was kept feeding and depafturing twenty ewe 
“ Iheep, and of them there was yearly fallen twenty lambs, each 
“ lamb worth three {hillings, and the tithe after that rate. Alfo,* 
“ tliai the faid Nicholas Hicks^ in the months and years aforefaid^ 
‘‘ all, fome, or one of them, within the faid pariln of Ilunffpil}^ 
“ and tithcablc places thereof, had and kept feeding anddepaftur- 
“ ing yearly tour cows and lour heifers, and for the milk of each 
“ cow he is to pay three pence, • and of every heifer three half- 
“ pence, according to the cuftom of the faid pariih. Alfo, that 
“ the faid Nicholas Hicks of the faid cows and heifers above-mcn- 
‘‘ tinned had faileh yearly fix calves, which he bred up for the pailj 
“ for each he is to pay one halfpenny, according to the cuftom of 
“ the faid pariih. Alfo, that the faid Nicolas Hicksj the months 
and years aforefaid, all, fome* or one of them, within the parilhr 
of Ilimtfpilly and tithcable places thereof, had held and polIeiTed 
“ tweiitv aci>-s of meadow', which he mowed, or caufed to be 
“ mow'cd, yearly, for each acre of which there is yearly due, and 
he ought to pay to tiie re\'lor of Ihmtfpill aforefaid, for and in 

“ lieu 


;c 
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«« lieu of tithe-hay, two pence, according to the cuftom of the faid Hicks 

« parilh. Alfo, that the faid Nicholas Hteks^ the months and 

years aforefaid, all, fome, or one of them, within the faid parifti of Woobei*k. 

« Huntfpill aforefaid, had and poffefled one garden and two 
« orchards yearly, for which there is yearly due, and he ought to 
M pay to the reftor of Huntfi>ill aforefaid, three pence, accordin'*' 

“ to the cuftom of the faid parilh, to wit, one penny for his garden 
..^nd each orchard. Alfo, that the faid Nicholas Hicks^ the months 
cT^Snil pars aforefaid, all, fome, or one of them, within the parith 
« of Huntfpill and tirhcable places thereof, had and kept feeding 
« and depafturing the colts above one year old, which he fold 
« away before they were ufed to the plough, the feeding and 
« depafturing of each colt, the months and years aforefaid, 

“ being monthly worth four ftiillings, and the tithe after that rate, 

“ and alfo had and kept feeding and depafturing, the monflis and 
“ years aforefaid, all, fome, or one of them, in the faid pariih, too 
“ cows, ten heifers, ten fleers, and ten oxen, fi'o:ii the time he 
“ bought them to the time he fold them off they were never cni- 
“ ployed to the plough or pail, the herbage and dopailuring of 
« each, of the faid cows, heifers, fteers, and oxen, beiiig monthly 
« worth four flillling.'!, and the tithes after that rate. Alfo, that 
“ the faid Nicholas Ilicks^ the months and years aforefaid, all, 
fome, or one of them, in the faid parifh of Huntfpill and tithe- 
“ able places thereof, had and kept four marcs, and of them had 
“ fallen and received four colts yearly, for the fall of each he l.saud 
ought to pay to the redtor of Huntfpill aforefaid one p.enny, 

“ according to the cuftom of the faid parifh. Alfo, that the faid 
« Nicholas Hicks * hath, the mouths aforefaid, all, foinc, or one of ^ ^ I J 

“ them, dwelt in the faid parifh of Huntfpilf and he and his wife ^ 

“ have received, or at leaft ought to have received, the lioly fa- 
« crament o*f the Lord’s Supper at their own parifh church, for 
« whofc offerings he is yearly to pay to the rCiSlor at Eajicr^ or 
“ thereabouts, four pence yearly, to wit, two pence for each. 

“ Alfo, that the faid Nicholas Hicks, the months and years aforc- 
“ faid, all, fome, or one of them, within the faid parifh and tithe- 
able places thereof, had kept and bred up forty head of cattle, 

“ which he fold before they came to the plough or pail, the herb- 
• age and depafturing of each of the fa?nc being monthly worth 
“ forty ihilUngs, and the tithe after that rate. Alfo, that the faid 
“ Nicholas Hicks, the months and years aforefaid, all, fome, or 
“ one of them, within the faid parifh of Huntfpill znA titheable 
“ places thereotihad and kept fix cows, fix heifers, fix fteers, and 
fix oxen, after they had been turned off* from* plough and pail, 

“ the feeding and depafturing whereof until they were fat, and 
looked on as fuch, and theii fold off, from the grafs and fterb- 
« age and depafturing of the faid cows, heifers, fteers, and oxen, 
being monthly worth five fhillings, and the tithe after that rate. 

** Alfo, that the laid Nicholas Hicks, the months and years aforc- 
“ faid, all, fome, or one of them, had and kept feeding and de- 
pafturiiig eight cows and heifers, and of them had fallen and re- 
“ ceived eight calves yearly, each calf at feven weeks old (which 

“ is 
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is the cuftomary time for the tithe calf), being worth ten (hil- 
« lings, and the tithes after that rate, as by a copy of the libel and 
fchedule aforefaid, brought here into court and read, among 
** other things more fully appears: and him the faid Nicholas 
“ Hicks^t in the faid court chriftian, before the faid fpiritual judge, 
by occafion of the premifes, hath unjuftly bound to appear and 
“ anfwer to the faid Samuel IVoodefon of and upon the premifes : 
** and although he the faid Nicholas HIch, in every year of 
“ years aforefaid wherein he the faid Nicholas had any lambs, 
« calves, or colts, any milch cows or heifers, any hay, any gar- 
“ dens or orchards, within the parifli aforeiaid, and the bounds, 
“ limits, and titheable places thereof, being, growing, renewing, 
“ or forthcoming, or hath dwelt within the parifh aforefaid, 
“ bath been always ready and oftered, and yet is ftill ready, to 
“ pay to the faid Samuel the faid feveral fums of money for the 
“ tithes of lambs, calves, colts, milch cows and heifers, hay, 
“ gardens, and orchards, and for the oblations aforefaid, ac- 
“ cording to the form and efFcdl of the * feveral modus’s of tithing 
“ aforefaid; and although he the faid Nicholas all and lingular the 
“ premifes aforefaid hath pleaded and alledged in his difeharge of 
“ payment of the tithes by the faid Samuel demanded in the faid 
“ court chriftian, before the faid fpiritual judge, and hath often 
“ offered to prove the fame by unavoidable teftimony, yet the faid 
“ fpiritual judge hath ablblutely refufed to admit or receive that 
“ plea, allegation, and proof: and the faid Richard Hely wdth all 
“ his power endeavours and daily contrives to condemn the laid 
“ Nicholas^ by the definitive fentcnce of the faid court chriftian, 
“ of and upon the premifes in the libel and fchedule aforefaid 
contained, and to compel him to pay the tithes aforefaid, in form 
“ aforefaid dcmaiided, in contempt of the fuid lord the now king 
“ and lady the now queen, their crown and dignity, and to the 
“ great damage, prejudice, and manifeft impoverilhing of him the 
“ ftid Nicholas Hicks, and againft the due form of law and pre- 
“ feription and cuftoms and modus’s of tithing aforefaid; and 
“ although the faid Nicholas Hicks, on the laft day of ^*uguji, in 
“ the fifth year of the reign of the faid Lord William and Lady 
“ Mary, now king and queen of England, ^c. at Huntjpill afore- 
“ faid, in the county aforefaid, the writ of the faid lord the king 
and lady die queen of prohibition to the contrary to him the 
“ laid Samuel IVoodefon delivered : neverthelefs the laid Samuel 
“ IVoodefon hath not ceafed to prol'ecute the laid plea againft the 
“ faid Nicholas, but hath further profecuted that plea in the laid 
“ court chriftian ’(notvvithftanding the laid writ of prohibition), 
“ in cr.ntempt of the faid now lord the king and lady the queen, 
“ and contrary to the prohibition aforefaid : whereupon the laid 
“ Nicholas, who fues as well for the faid lord the king and lady 
“ the q icen in this behalf as for himfelf, &c. fays, that he is in- 
“ jured, and hath damage to the value of two hundred pounds ; 
“ and thereupon, as well for the lord the king and lady the queen 
“ as foi he brings fuic, &c.’* 


And 
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And now this day, to wit, Friday next after the morrow of Hrcx* 
the Holy Trinity^ in this fame Term, until which iay tlie laid 
Samuel Woodefon had leave to imparl to the bill aforelaid, and then 
to anfwer, &c. before the lord the king and lady the queen at Defendant im« 
Wejlmtnjier ztmt as well the faid Nicholas^ who fuesas well, &c. *'*^*’'* 
by his attorney aforefaid, as the faid Samuel IVoodefon^ by Giles 
Clarke his attorney ; and the faid Samuel defends the force and piea. 
injury when, &c. and all contempt, and whatfoever, &c. and faith, 
that he hath not prdecuted the plea aforefaid againft the faid 
Nicholas \n the court chriftian after the prohibition of the faid lord 
the king and lady the queen to him thereupon delivered, as the faid 
Nicholas^ who fucs as well, &c. above fuppofes ; and of this he As to the tithe 
puts himfJf upon the* country, and the faid Nicholas^ who fucs as of lambs. 
well,&c. thereof^ likewife ; but for having a writ of the lord'the-i f 3 

king and lady the queen of confultation as to the tithes of lands, ^ 
for which the faid Samuel hath drawn into pica the faid Nicholas 
in the court chrillian aforefaid, before the faid fpiritual judge, he 
the faid Samuel faith, that the faid Nicholas^ in the months and 
years in the declaration aforefaid fpecified, had, kept, and depaf- 
tured, upon his lands and tenements within the parifh of Huntfpill Defendant tra- 
aforefaid twenty ewe iheep, and of them had twenty lambs yearly, 

' every one of them of the value of three {hillings, for the tithes of 
which faid lambs to the fame Samuel^ as re6for of the parifh church 
aforefaid, due and payable, he the faid Samuel drew into plea him 
the faid Nicholas in the court chriftian aforefaid, before the faid 
(piritual judge, before the profecuting of the faid writ of prohibi¬ 
tion, as it was lawful for him to do \ without this, that within the 
parifh of aforefaid, and the bounds, limits, and titheable 

places of that parifh, there is had, and from time whereof the 
memory of man is not to the contrary there hath been had, fuch a 
cuftom and tnedtts of tithing of and concerning the tithes of lambs 
there ftilling, brought forth and forthcoming, to v/it, that every 
occupier of any lands or tenements within the faid parifh, and the 
bounds, limits, and titheable places of the fame parifh, who in any 
year hath had any lamb or lambs under the number of feven lambs 
brought forth and forthcoming within the faid parifh, and the 
Ijounds, limits, and titheable places thereof, and hath paid, and for 
all the time abovefaid hath been u£ed aitd accuftomed to pay, to 
the reftor of the parifh church of Huntfpill aforefaid, or to his 
farmers or deputy of that redory for the time being, in the fan^e 
year, one halfpenny, of the like lawful money of Etigland^ for 
. every fuch lamb fo under the number of feven lambs brought forth 
and forthcoming, in full fatisfadioii, payment, ahd content, of all 
tithes of thofc lambs ; but if the lame occupier in any fuch year 
hath had within the parifh aforefaid, and the bounds, limits, and 
titheable places thereof, any lambs to the full number of feven 
Iambs brought forth and forthcoming, then the fame occupier hath 
rendered and delivered, and for all the time abovefaid hath been 
ufed and accuftomed to rcr.der and deliver, to the redor of the 
parifh church of Huntfpill aforefaid, or to his farmer or deputy of 
Vot.lV. X that 
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!!'''«• that rrdElory for the time being, one lamb of the fame feven lambs 
v ratisfaelitui, payjiiciit, and content, and ir> rh. 

* ' name amf p/ace of the tithes of the /ame fcvcii lambs j and if the 

fame occupier in any one year hath had any Iambs to the full 
number of feventeen lambs brought forth and forthcoming within 
the laid parilh, and the bounds, limits, and titbenble places thereof, 

• [ 334 1 thenthe fame occupier hath* rendered and delivered, and for 

time abovefaid hath been ufed and accuftomed to render aiwHIen- 
ver, to the re£tor of the parifli church of Huntfpill aforefaid, or his 
farmers or deputy of thefaid reftoryfor the time being, two lambs 
of the fame feventeen lambs in every fuch year, for the tithes of 
the fame feveuteen lanr»bs, as the faid Nicholas above thereof com¬ 
plains i and this he is ready to verify : wherefore he prays judg¬ 
ment, and a writ of the faid lord the king and lady the queen of 
confultation, as to the tithes of lambs aforefiid, to be granted to 
The like for him in this behalf, he. And for having a confultation as to the 
calves. tithes of calves aforefaid, for which the faid Samuel hath drav/n 

into plea the faid Nicholas in the court chriftian aforefaid, before 
the faid fpiritual judge, he the faid Samuel faith, that the faid 
Nicholas, in the months and years aforefaid, had kept and uepaf- 
tiired upon his land and tenements within the pariih aforefaid » 
lixteen cows and heifers, and of them had fourteen calves yearly 
fallen, brought forth and forthcoming, each of the fame calves of 
the value of ten {hillings, for the tithes of which faid calves to the 
lame Sa/mtel, as rector of the parilh church aforefaid, due and 
payable, he the faid Samuel drew into plea him the faid Nicholas in 
the court chrlitian aforefaid, before the fuid fpiritual judge, before 
the profecuting of the faid writ of prohibition, as it was lawful for 
Traverfc as to biin to do; without this, that within the parilh of Huntfpill afore- 
Calves, &c. faid, and the bounds, limits, and titheablc places thereof, there is- 
had, and from time whereof the memory of man is not to the con¬ 
trary there hath been had, a cullom that every occupier of any 
lands or tenements within the parilh aforefaid, and the bounds, 
limits, and titheable places of the fame parilh, who had any calf or 
any calves under the number of feven calves in any year brought 
forth and forthcoming within the faid parilh, and the bounds, 
limits, and titheable places thereof, aiid hath paid, and for all ttfc 
tiTiC aforefaid hath ufed and been .A cullomed to pay, to the rc£tor 
of the parilh church of Huntfpill aforefaid, or his farmers or de-' 
puty of that rectory for the time being, in every fuch year, one 
halfpenny, of the like lawful monev, for each of the faid calves, 
in full fatisfartion, payment, and content, of all the tithes of thofc 
calves } but if the fame occupier (as before in the traverfe as to 
lamb^ . And for having a confultation ns to tithes for depafturing 
And alfo f''*' CO WS, fteers, heifers, and oxen, not employed to plough or 

alt the other pail, and alfo other unfiuitful cattle within the parifli aforefaid 
natters. depailure s for which he the liiid Samuel hath drawn into plea 
the faid Nicholas in the court chriftian aforefaid, before the faid 
* r 25* 1 fpiriiu.d i. 1. c, he the faid faith, that the faid iVicMt/r* in 

L ioD J ^.yery y^ar vf the years afore^d had kept and depaftured upon his 

lands 
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ian(Js and tenements aforefaid, within the parifli aforefaid, colts, Hicr* 
cov^, heifers, and oxen, not employed to the plough or pail, and 
father unfruitful cattle in the declaration aforefaid mentioned, for 
the titlas of depaftiiring of which faid cattle to him the faid 
Samuel^ as rc»ftor of the parilh church aforefaid, due and payable, 
he the faid Samuel drew into plea him the faid Nicholas in the court 
chrifl^ian aforefaid, before the faid fpiritual judge, before the profe- 
cuting of the faid writ of prohibition, as before is fet forth, as it was 
lawful for him to do without this, that within the faid hundred of Traverfe as to 
Jiuntipill Sind Puritan there is, and for all the timeaboveCiid there cuaom in the 
hath been, an ancient cuftom for all the time abovefaid ufed and 
approved, that all the inhabitants within the hundred aforefaici oc- ** 

cupying any lands, meadow or pafture, within the hundred afore- * 
faid, have been free, exempt, and difeharged, and from time to 
time, for all the time abovefaid, ought to be free, exempt, and dtf- 
chargtd, of and from the payment of any tithes of or for the de- 
pafruring of any cattle not employed to plough or pail, by them 
tlepafiruredin any lands, meadow or pafture, being within the hun¬ 
dred of HuntjpUl and Puritan aforefaid^ as the faid Nicholas above 
complains i and this he is re-’dy to verify: wherefore he prays 
judgment, and the writ of the faid lord the king and lady the 
tjucen of confultation, as to the tithes for the depafturing of cattle 
not employed to plough or pail, and of other unfruitful cattle, for 
which the faid Samuel hath drawn into plea him the faid Nicholas 
in the court chriftian aforefiid, as before is fet forth in this behalf, 
to be granted tf)him, &e. And for having the writ of the faid lord 
the king and lady the queen of confultation as to the oflerings 
aforefaid, the tithes of milch cows and heifers aforefaid, the tithes 
of hay aforefiid, the tithes of gardens and orchards aforefaid, and 
the faid tithes of the faid four colls in the parifli aforefaid yearly 
fallen, for which he the faid Samuel hath drawn into plea him the 
faid Nicholas in the court chrilU iH aforeftid j the faid Samuel Demurrer t# 
prays judgment of the declaration aforefaid, bccaufe he faith, that part* 
the faid declaration, and the matter in the fame contained, are not 
fufllcient in law to compel him the faid Samuel to anlwer to that 
declaration as to the fame oblations and tithes ; to which the laid 
Samuel hath no aeccinty, nor is bound by the law of the land, in any 
manner lo anfwer } and this he is ready to verify : wherefore, for 
• want of a fufficient declaration in this behalf, he the faid Samuel 
prays judgment of the declaration aforefaid, and that tlie faiddecla- 
— ration as to the faid oblations and tithes may bejquaflied, and that * [ 336 j 
the writ of the faid lord the king and lady the queen may be 
thereupon granted to him, &c. And the faid Nicholas faith, ijcatjon, 
that by any thing by the faid Samuel above in pleading alledged, ^ 
he the faid Samuel ought not to have the writ of the faid lord the 
king and lady the queen of confultation ; becaufe as to the faid 
plea of tile faid Samuel in manner and form above pleaded, as to 
the tithes of lambs, for which the faid Samuel hath drawn into plea 
him the faid Nicholas in the court chriftian aforeliiid, before the 
fkid fpiritual judge, he the faid Nicholas as before faith, that within 

lb 2 thf 
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tfiess the pari{h of Huntfpill aforefaid, and the bounds, limits, and tithe- 
able places of that parifh, there is had, and from time where^'the 
\7boBKsoir. Ij jjQf (o thg contrary there hath been had, ftich a 

take* iflue on cuftom and modus of tithing, of and concerning the tithes of lambs 
the traverfe of felling, brought forth and forthcoming, to wit, that every 
** ” ** occupier of any Linds or tenements within the faid parifli, and the 
bounds, limits, and titheable places of the famc'pariih, who in any 
year hath had any lamb or lambs under the number of feven Iambs, 
Drought forth and forthcoming within the faid pariHi, and the 
bounds, limits, and titheable places thereof, hath paid, and for all 
the time abovefeid hath been ufed and accuftomed to pay, to the 
reftor of the parifh church of Huntfpill aforefaid, or to his farmers 
or-deputy of that rcAory for the time being, in the fame year, one 
halfpenny, of the like lawful money of England^ for every fuch 
Iamb fo under the number of feven lambs brought forth and forth¬ 
coming, in full fatisfo^fion, payment, and content, of all tithes of 
thofe lambs : but if the fame occupier in any fuch year hath had 
within the parifh aforefaid, and the hounds, limits, and titheable 
places thereof, any lambs to the full number of feven lambs 
brought forth and forthcoming, then the fame occupier hath ren¬ 
dered and delivered, and for all the time abovefaid hath been ufed* 
and accuftomed to render and deliver, to the reftor of the parifh 
church of Huntfpill aforefaid, or to his farmer or deputy of that 
reffo^ for the time being, one lamb of the fame feven lambs in 
fuch year, in full fatisfe^bon, payment, and content, and in the 
name and place of the tithes of the fame feven lambs; and if the 
fame occupier in any one year hath had any lambs to the full num¬ 
ber of feventeen lambs brought forth and forthcoming within the 
faid parifh, and the bounds, limits, and titheable places thereof, 
then the fame occupier hath rendered and delivered, and for all the 
time abovefaid hath been ufed and accuftomed to render and deli¬ 
ver to the reftor of the parifh church of Huntfpill aforefaid, or his 
farmers or deputy of the faid reefory for the time being, two lambs 
of the fame feventeen lambs, as the faid Nicholas al^ve thereof 
complains : and this he prays may be inquired of by the country, 
and the faid Samuel likewife, &c. 

The like replications and iffues joined upon the other traverfes, 
as to the nudus for calves, and as to the cuftom allcdged in non 
decimando in the hundred of HusitfpilL And a joinder in demurrer* 
as to the reft. 


Cafe I2I. Hicks againft Woodefon. 

A euitom it "pROHIBITION. The plaintiff fuggefted, that the parifh of 
MM dteimando JT }Juntfpill is an ancient parifh, of which he was an inhabitant, 
ment^'of" c«i- parifh there is a cuflom to pay 

tie cannot be alledged in a hundred or in a €ouHty.-—S, C, %, Salk. 655. S. C. Carth. 39a* 
S. C. Comb. 403. S. C. Holt, 671. S. C. Skin. 560. S. C. iz. Mod. iii. S. C. i. Ld. 
Ray. 137. S. C. Ray. Ent. 170. Pari. Caf. 192. Fitz^. 79. Corny. Rap. 656. 3. Com. 
Dij. “ Difme*” (E. 4.). 

feveral 
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feveral fmall futns to the parfon in lieu of fmall tithes^ which fums 
are'f^rticularly fet forth ; that this pariih was within the hundred 
of Hbntfpill \ and that there is a cuftom alfo for every inhabitant 
and occupier of lands within the faid hundred to be difeharged of 
tithes for the pafture of barren and unprofitable cattle. The 
defendant traverfed the cuftoms ; and ifTue being thereupon 
joined, it was found for the plaintiff. 

And now it was moved in arreft of judgment, 

First, That a cuftom alledged in non decimando in a whole 
hundred is void in law. 

Secondly, Admitting it to be good, yet it was not well 
pleaded here, becaufe the plaintiff had not fhewn that there Vijas ^ 
fufficient maintenance for the parfon befides thofe tithes. 


First, It was argued that this cuftom was againft common 
right, becaufe there was never yet any precedent of a cuftom to 
difchar**^e a layman in non decimando. It is agreed, that as to eccle- 
fiafticaf perfons, fuch a cuftom may be good, but not as to alayman, ^ 
'* becaufe he was not capable, at the common law, to have tithes, 
th erefore could not fuc for them in the fpiritual court, but now 
" he is enabled by the ftatute of 32 . Hen. 8 . c. 'j. And as tithes in 
general are due of common right, fo this particular tithe of agift- 
ment of barren cattle is due the rather, becaufe thofe which are for 
the cart are difeharged by cuftom ; it is the whole profits of the 
land out of which tome things muft be paid to the parfon. A 
layman is allowed to preferibe in modo dccimandi.t but not to be 
exempted from all tithes in general, becaufe fome muft be paid and 
are due of common right, though the quantity be afeertained by 
cuftom and ufage. If therefore tithes are due of common right, 
fuch a prefeription cither in a hunared or a county will not be good, 
becaufe, if it ftiould be allowed, every perfon in that hundred or 
county might preferibe ; and nothing would be left for the parfon. 
It is true, my LordRolle affirms the contrary (r/), buthedenies 
it again in the fame line ./») ; which (hews that book to be of little 
authority in this cafe. It is likewile faid in the fame book (c), 
that a prohibition was granted in a cafe of the fame nature with 
this, which was thus, viz. A man prcfci ibcd to a cuftom within 
two hundreds of and that if a common baker 

dwelliiiE in cither of thefe hundreds Ihould ere<5l a mill there to 
grind corn for his trade, and fell it to cuftomers in or near thofe 
-.-hundreds for their fuftenance, fuch a baker Ihould pay no tithes 
for the corn. But the rcafon upon which that dale was adjudged 
does not fuit with this i for the parfon there had more and greater 
tithes out of the lands of the inhabitants, and of them who were 
fuftained in thofe hundreds, than he could have by the manual oc¬ 
cupation of a miller. In Michaelmas Term in the eleventh year 


(«) I. RoU.Abr. 653. pi. 9* 634-P»-»«>• 3. Com. Dig, Diimts 

(^) I. Roll. Abr, 654. pi. • (E *4 )* 

(f) I^idder v . Edwards, i . RoU. Abr. 
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of Chaxks the Firjiy and in the fame tsook (a), it i.s mentioned^ 
0 iat 'a prohibition was granted upon a furmife that tithes ought not 
to be paid for pheaiants eggs, or ^oung pheafants hatched in 
inclofed in the Chiltcrn of Buckiugbamjhlre } but that was b^aufe 
they were fertf nature. Such a cullom as is here allcdged could 
never have a fcafpnable commencement, becaufe of common right 
tithes ought to be paid out of all land (bj j and though before the 
Council of Lateratt no perfon could claim them, becaufe there 
were no parilhes (c), yet ftUi they were dpe to the church, 
* though it was in the power of the donor to give them to what 
ij^iritual perfon he thought fit (d). It is in favorem ecclefite that 
the law will not allow a prcfcrjption in non decirnando to prevail 
againft her. It is true, a prefeription ftrengthens all other title?, 
butj s of no force when pleaded in difeharge of tithes (r), becaufe 
tiiehnvprefumes that a layman cannot be abfolutelydifcharged with¬ 
out the confentof theparfon, the patron, and the ordinary; and then 
likewife the grant of fuch difeharge or exemption muft appear (/). 
This was the opinipn of Doderidge, Jfi/iice{g)i grounded upon 
the authority of Lyndewode (h)y and of the author of the DiSior 
and Student f}). The whole country may be difeharged of tithes, 
but fueh difeharge ought to have a reafonable commcpcemcnt, 
which muft be fliewed. Now it would be very ftrangc thar'ilrt?* 
law Ihould reject a prefeription to be difeharged of tithes in a par¬ 
ticular place, and yet to allow a cuftom in a whole hundred in non 
decirnando. One fingle inftance may be given where fuch a 
cuftom has been allowed ; it is in my Lord Rollk’s Abridge^ 
ment {k)y and it was for the milk of ewes ; and probably the rcalbn 
might be, that fuch milk is of little value to the parfon, and dees 
not much contiibute to his nialntenance, for winch tithes were 
originally ordained ; but it is but one fingle cafe, which docs not 
make a law. The cafe piRuJj'el v. Backhu^-f. (/), which feems to 
give feme colour to fuph a cuftom, is a comroverted cafe; it 
was thus ; The parfon libelled fur tithe-'.--ood, and the defendant 
prayed a prohibition by reafon of a prefeription in non decirnando. 
for wood growing in tlie Weald of Kent ; it is true, the prefeription 
there was denie l, and no prohibition granted {mj ; this was in 
Aiichaelmas Term in the twelfth year uiya7ms the Firji ; and yet 
but two years afterwards there was a trial at bar in this court upofi 
a prohibition, where fuch a prefeription was fuggefted to be dif¬ 
eharged of tithes of the under wood growing in the Wcald of Sujfex j 
and it was found for the plaintiff; and the Court held the pre¬ 
feription good (>i). Butadmitting fuch a prefeription 'm non deci^ 


(a) I. Roll. AW. 636. 

(h) Priddle w. Napier, fi.Co. 

Hoh. 256, 

(d) Jon<ss 373. Moor, 219. ; and 
^ Chailton v. Charlton, Itunb. 325. 
(«) Bury V. Evans, fiunb. 3 . 15 . 

(/) 

2 Built. 285. 

(‘r ■ 


(1) St. Germaine. 

{i) I. R('U. Abr. 65ti.. pi. >2, 
Lit!. Rtp. 132. 2. Inlt. 653. 

(/) 2. Built. 2S5.--Seealfo i.RolI. 
Abr. 633. pi. S2. 654. pi. 5. 2. Roll, 

Rep. 122. Palmer, 37. 2. InA. 645^ 

<» 5 V 

1. Roll. Abr. 653. pi. xo. 

(4) I'.'tlai. 37. 2, Roll. R(p. 12*. 
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mando for unckrwood in a lP"eald be good, yet it will not afFe(2 this 
cafe, becaufe in ancient times there were many controverfies about 
fucT^ithes; for at the common law tithes were not to be paid for 
trees, becaufe cutting them down * is not an ihereafe of their ^ 
growth as in corn, but a total deftrmffion; it is an uncertain 
profit, and not arifing yearly for the maintenance of the parfon; 
neither arc thofe tithes due of common right, but by cuftom and 
ufage; and therefore in thofe days, and in thofe places where tithe- 
wood was due only by cufeom, the partfhioners procured v^ood or 
other lands for the parfon and his (ucceffors in ratisfa<5lion of all 
tithe-wood in the fame parifh (a). Several petitions have been 
made to the parliament concerning the right to fuch tithes, until 
theftatute of Sylva cadua (b) was made, by which all thofe con¬ 
troverfies were ended j it being enacted, ‘‘ that tithes (hall, not 
“ be paid for wood of twenty years growth or more,” which im¬ 
plies it (hall be paid for all under that age. It is true, it was the 
opinion of my Loro Coke (r), that fuch aprefeription macounty^ 
not only for wood, but for any other tith •, is good ; but that can 
be no reufon why it (hould be allowed in a hundred’^ becaufe the 
Court cannot judicially take notice what a hundred is, or what it 
c omp t^dy-uids (d) 'i it is a 'liberty in its commencement j it is to 
jfave a jurifdiction over a hundred vills, or fo many pariihes ; and 
therefore it has been held, that a Icet cannot be parcel of a 
hundred, becaufe they arc boiii lib-rties,and one liberty cannot be 
parcel of another (« ). But it docs not aopear b\ the pleading, 
that there is more than one parith in this hundred \ if fo, fuch a 
cultom in a parijh can never be made good (f). Bolides, there is 
no confec|uence to lay tlvit there is fuch a cuftom in a county^ 
therefore it may be in a huudred-^ becaufe there can be no inference 
from one to the other ; and even in that cafe it will be v ry diffi¬ 
cult to find a reafon how a county at firil came to be exempted 
from pjiymcnt of tithes. My Lord R<'LLE ufes the words 
“• province” and “ county” as fynon) mous : now “ a province” 
being only a circuit within the jurifdicHon of an archbiiliop 
probably there might be an agreement between the clergy and the 
faity that (uch a place, &c. Ihould be exempted from the payment 
of tithes ; but there could be no fuch agreement in a hundred^ 
becaufe that was divided from the county, and became a particuLar 
diftria and the inherit^vnee of feveral perfons, but the bailiwicks 
thereof were rc-unitedto the counties by the ftatute of Edw, 3, 
c. 15. and 14. Edw, 3. c. 9. ♦ It is agreed on all lides, that a 

finglc parilh cannot have fuch a cuftom (h) \ and this is a ftrong 
reafon why a hundred cdtinoti becaufe it confifts and is made up of 
feveral pariihes j and it is as. good a rca(bn that u hundred cannot 


(a) 13. Co. 13. 

(t) 4$, V.dvi. 3.C. 3. 

(c) 2. Inlt. 645. 

{it) Year Book 8. Utn, 7. u b. 

(0 


ffj I. Roll. Abr. 653. pi, 47, 
a. Inrt. 645. Maich, 2«;. pi. 59. 

(7) Co. Lit. 94. I. Bl.Com. til. 
(/i) 1. Roll. Abr. 653. a. Inlt. 
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have fuch a cuftan becaufe a partjh cannot, as it is tfi fay a county 
may, and therefore a hundred may have it. ^ 

Seconply, But admitting a hundred to be capable of^ch a 
cuftom, yet it cannot be fo large as this, becaufe there muft be a 
fuificient maintenance left for the parfon, which does not appear 
in this cafe j and fo are all the books where fuch preferiptions 
have been allowed, which are very few, but never to have fuch 
efteii as this, viz. to take away the niaintenanceofthe paifoii j and 
therefore the plaintiff in the prohibition ought to have fhevvn that 
there was fufHcicnt for him bcfides, becaufe it is a difeharge 
againfl; common right, and no other reafon can fupport it, but 
to fhew that the parfon has uheriores decimas befides the tithes 
alledged to be exempted; .'xnd this was the only reafon of the 
Judgment in the cafe of Kidder v. Edwards {a). 


E contra. If there may be a cuftom (as it is admitted) to be 
difeharged in a whole county of tithe-milk, and of tithe-corn 
ground at fuch a mill or mills in a hundred, there may be -aifo a 
cuftom to be difeharged of the tithes of fat cattle, and if the par¬ 
fon has lived without fuch tithes time out of mind, he may live 
fo ftill. It is granted on the other fide, and an authdiiv^ -aos, 
produced of a cuftom to be difcliarged of tithes out of two hun¬ 
dreds, and there can be no reafon, if that is law, why fuch a cuf¬ 
tom may not be good in one hundred. It has been objected, that 
a layman cannot preferibe in non dccimandcy but no good rea¬ 
fon can be given for \t(h). It cannot be becaufe of any difabi- 
lity in his perfon \ for as to this matter there is no dift'crcnce be¬ 
tween a layman and a clerk \ it muft therefore be in favorem ^r- 
clejiacy and introduced by ccclefiaftical per Tons who were formerly 
Judges here, as part of the canon lav/, who had in thofe days 
fuch a power over the laity, that they would not fu.fter fuch a pre- 
feription to be tried by them, neither would they fufFcr them to 
# r 541 3 tithes in their courts. 1 his is the reafon why it is gc- 

^ * ncrally faid in our books that a layman cannot peeferibe in non de- 

cinutndo ; but though he cannot preferibe, &c. yet there may be a 
cuftom to exempt him from tithes, and iuch a cuftom is of as 
good authority as a prefeription i f(;r if it is eftublilhed by lorwj 
ufage and by the common confent of our anceftor?, it paftes into a 
law of that place, and is of equal force with a prefeription. Such 
is the cuftom oigavelkind (c)y and borough Engiijh [d)y which is 
the law of England, and as ancient as the coiriiiton law in the 
places where ftiefe cuftoms prevail. It is true, where a cuftom-' 
of a public nature is alledged in a particular vill or place, it muft 
be inewed that it is an ancient vill; as where a man claimed 
lands on the fouth fide of a vill, fetting forth that they were 
time out of mind devifablc, and fo derived a title to himfclf by a 


(«) I. Roll. Abr. £54, Biinbury, 345. 345. 

(£) 1. Roll Abr. 653. pi. 5. Cro, fcj Year Book 40. AIT. pi. ij. 

44* Moor, 425. iiob. 29^. (j) Year Book 21. £i/w. 4. pi. 52. 
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feoffment from the laft dcvifee, this was held void, becaufe, it Hicki 

being a cuftom againtt cotnmon law, he ought to have/et forth that «»•/» 
th^Kyd was an ancient vill j but if he had allcdged fuch a cuf* Woobswh, 
tom in a boroughy which ex vi termini imports a place of antiquity, 
it had been good (^). Now in this cafe it is alledged, that the 
parifh of Huntfpill is an ancient parifh, and then the cuftom is 
fet forth, which is agreeable to the authority before mentioned. 

And if the cuftom be not contrary to reafon and juft ice, the Judges 
never enquire into the commencement of it. No man can lay, 
that this cuftom is unreafonable, becaufe it goes only in difeharge 
of a fingle duty: now all the books which condemn preferiptions 
in non decimandoy either in a county or in a parilh, are where 
they artf made generally of all tithes, but they are fcldom denied 
for a particular thing, as in this cafe. And therefore a cuft6m to 
pafs in a ferry-boat toll-free has been adjudged good (^), though 
it is far more unreafonable than this, becaufe it is only a difeharge 
to the perfon claiming it, and may be a charge to another. So 
there are many things which are not titheable of common right, 
as filh taken in the fca, rabbits and pigeons fpent in the houfe, 

&c. and yet by cuftom tithes of thofe things have been paid to the 
j>ajfpnK^) j if therefore it be a reafonable cuftom for the clergy to 
charge the laity with tithes of fuch things which of common right 
ought not to be chargeable, it is as rcafonal le that a layman may 
difeharge himfelf by a Cuftom in a place whete none have been 
ufually paid. * Such a cuftom (as has been obferved) is not * IT “ 
good in a parilh ; not becaufe it is incoiififtciit with the law j the 
reafon is, a fingle perfon or parilh arc not capable of fuch a cuf¬ 
tom {d), Bclides, the law requires that the pariftiioners Ihould 
fhew what recompence the parfon has in lieu of his tithes, by 
which it may appear that the cuftom had a reafonable commence- Wms. 
ment; but no fuch thing is required of a whole county, becaufe 573* 
it cannot with any fhadow of reafon be pretended, that all the 
inhabitants could or can confpirc to defraud their refpe£livc par- 
fons. But there are books which allow a cuftom or ufage to 
be good in places of as large extent («:), which cuttoms will not Stra. 1224. 
bind when allcdged in a vill; as in a cejfavit per hlenniumy the 
.lord Ihewed the cuftom of the place to be, that w'here the tenant 
did not pay his fervices in two years, he might enter and hold 
the lands till he was fatisfied of the arrears; this was held to be 
void, becaufe the ufage was alledged in a particular vill only, 
and not ihewed that it was cuftoniary fo to do in the vills 
.roqivi about. But a cuftom in an hur.died in Kenty that if any 
one be charged to have gotten children in adulfery, and cannot ac¬ 
quit himfelf by law, that then he (hall forfeit all his goods to the 
king, was held a good cuftom (/). So a cuftom in an hundred, 

^at if a waif or eltray be eloigned, and it is prefented that it 

(a) Co. Lit. 109. Brady, i. Dr. an»l St. 167. 13. Co. 13. 

2. Mpd. 291. («) Year hook 43. £dw. 3. pi. , 

(0 I. Roll, Ahr. 642, 646, Cro. 3*. AVw. 3. pi. 30. 
par. *6^ (/) I. Roll. abr. 562. 
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came to the pofieihon of any dwelling within tlie hundred, 
the lord may dillrain till he make rellitutioii (a). So a cuftom 
that an infant of the age of fifteen years may make a 
menty and fell his lands (^)» all thclc arc againll commoi^^wj 
but being ufed in a I'.undred or county, arc thereby become the 
laws of the places where they obtain, l^it to come nearer to the 
cafe, it will not be denied that a cufioni alledged in a parifli, for 
all underwood to be difeharged of tithes which is ufed in that 
parifli for fencing corn, is good (e), but then you muft ihew that 
the tithe of that corn is paid to the rector; but it may be al- 
ledged in a county, v.’cald, or country, without any confideration 
at all. And therefore Biiooic in his Abridgement^ referring to 
the author of Docisr and Student^ fays (<^), that a man cannot 
preferibe in a vill to be difeharged of tithes, becaufc it is too par¬ 
ticular j but fuch a prefeription is good in a whole county or 
hundred, bccaufe it is the cuftom of the place (r), ♦ It has 

been objeefed, that a cufloin in v.vi decimundo may be good in a 
county^ but not in a hundred^ becaufc of the uncertainty of its 
e.xtent; furc that is a reafon of very little force, for the limits of 
a county are altogether as uncertain as thefe of a hundred ; but a 
hundred is a known precinct, and not barely a liberty (/^..as has 
been faid, though there may be many liberties therein i for WifSTT 
granted to a fubjccl it is a liberty (g), but when it remains part 
of the county it is otherwife; and therefore in an avowry a n\aa 
may preferibe by a ^ne ejiate to have a lect in a hundred (b) ; 
but if a quo warranto be brought againft the hundred, he muft 
then fet forth his title. Befides, if the words “ province’* and 
county” are fynonimous, a county and hundred are fo too j and 
that in the meaning of the law, as may plainly appear i for all 
iffucs arc to be tried by jurors of the county [i)^ that is, by 
jurors of the hundreds for it was a good challenge at the com¬ 
mon law if there were no hundredors of the jury {k). In the 
ftatute of IVhitcn (/) thefe words arc ufed promifeuoufly j it ap¬ 
points, “ that inquefts of felonies and robberies fhall be taken in 
towns, hundreds, franchifes, and counties, fo that the offender 
“ may be attainted j and if the county will not anfwer for him, 
“ then it ftiall be anfwerable for the robbery done, fo that the 
“ whole hundred where the robbery is committed (liallbc liable. 
Such a cuftom in a hundred has never yet been condemned, 
for it never came in judgment but in tlie cafe for tithe-wood, and 
there it was held to be a good cullom, even in a whole weald ; and 
what reafon can be given why it ffiould not be good in ahun~ 
dred as well as in <s weald, which is as ancient as the other, eVpe- 
’ cially when it cannot be denied but fuch difeharge might begin by 
compoiltion. It is objected, that////^^ wood\% not due of common right. 


(«) Year Bock 44. £«/w. 3. pi, 14. 
2f. Hdv). 4. pi. 24. 

(hi) See Rob. one.aV. 103 ; and Mr. 
Vaillant’s LUit. Dyer, 301. a. pi. 41. 
notis. 

(r) I. Saund. 141. 

(i/) Bro. Abr. tUie “ Difmcs.y'pl. 14, 


(e) March. 25. i. Roll. Rep. aa. 
(/) 2, Roll. Abr. 73. 

(jr) 1. Vent. 405. 

(b) I. Leon. 217.218* 

(i) 2. Hen. 4. c. 6. 

(t) II. IJen. 4. C. 2. 

13. Edw. 1. C. a. 
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^55 all other tltj^es are,and therefore a ciiftom in non decirnamk for wood 
in a hundred may be good. But tithe-wood is due of common 

purpofe was the ftatute dc Sylva cecdua 
mad^ It was to afeertain what wood fhould pay tithes, and 
what fhould be exempted j and why did the nobility and commons 
prefer feveral petitions to the king, after the making that ttatute, 
that it might be explained what was meant by fyha cadua (/>), 
if no tidies were due for wood, which is an admiifion that tithes 
had b*ccn paid for it before that acSl. * Agreeable to this is the 
common way of demanding tithes for wood at this time; for the 
libel is always general, which fhews that the party has a right 
to demand ; for if he had not, then he muft alledge a cuftom, and 
yet prohibitions are never granted upon fuch general libels. Sug- 
geftions are alfo made always in the affirmative, but if they .were 
due by cuftom, and not of right, then they ought to be in the 
negative, viz. to deny that there is any fuch cuftom, 

Second point. Thenastotheobjcclion, that it does not appear 
that the parfon has a fufficient maintenance left, the pleading 
feems to be otherwile i for there are fcvcral modiii's fet forth for 
tithes yearly arifmg in the parifh, w'hich may give him a conve- 
nign^t-iiftinteiiancc every year •, and if he has a fufficient provifioii 
by any one modtis^ it is not material by whom he receives it. 

Curia. It will be difficult to (hew a non dccimando for any 
tithes beiides thofe of wood; for all the cafes which incline to fuch 
a cuftom, are put generaliy, viz. that a county or a hundred may 
thus preferibe, but they do not mention what tithes are in queftion. 

Now if tithes of wood had been due of common right, to what 12. Mod. 5*4, 
purpofe was that canon made by Archhijhop Stratford, in the 
fcventccnth yc?.rofEdward the'Third,thzt tithes of Jylva ca-dua m-A\ 1235. 

be paid ? againft which canon tnerc was a petition made to the par¬ 
liament in that very year (r), reciting the ancient ufage to be, that 
tithes Ihould not be paid for wood ; and the petition was anfvvered, 
that a prohibition fhould be granted againft the canon where 
tithes of wood hiivc not been acciiftotv.cd to^ be p^id. It is 
true, the ecclcfiaftical courts do hold, that tithes are due of 
common right for every thing, nay, even for ftones or gravel 
•digo-ed out of pits, but the common law is otherwile ; for tithes 
of common right are due only for fuch tilings which a rife by 
annual profits: now though trees arc renewing yearly, yet they 
yield no annualprofit, and therefore tithes arc not paid for them (/a). 

Therefore where tithes are paid for things vvhicn do not m ife by 
fuHi means they muft be due by cuftom. Bus fuch a cuftom tn 
tion dedmando cannot be good. 

And therefore a confultatlon was granted. 


ii6i. 




(^) 3 . Com. Dir. Difmes” (H. 3 .) (c) Dr. and St. 164 . 16 ^. GodcliA, 

(0 I.Roll.Abr.638.639. 467. 
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Cafe 122. * The King and Queen againfl TrobriSge. 

A ^om ad A WRIT OF ERROR to reveffc a judgment in an indi^/fCni 
r\. of a cottage, and not laying of four acres of land 

inAead ^ ulterius jur, &c. prafentanty that the defendant did con- 

froximmm gent- ttnuc it contra formam fiatuti, 

raltm f>JJionem . 

fam, it good. The errors affigned were, 

id. Ray. 548. FiRST, The return is uncertain, for it is returnable ad proxi^ 
mamjjftonem ubicunquey whereas it fliould have been ad proxtmam 
rsneriUem fffjionem pacif. — Sed non allocatur ; for one is as uncer¬ 
tain as the other. 

An indiftment SECONDLY, It is for crefting and continuing of a cottagc, but it 
for crefling & Jq^s not lay pro habltatlone ; and it is no offence unlcfs it be inha- 
^ bited, for the ftatute was made to prevent the building of cottages 
i$ good, ^thenr for thc habitation of poor people.— Sed non allocatur for if it is 
faying fro bait applied to any other ufc than a dwelling-houfe, thc defendant mult 
tatione. flhew it, or othcrwife it (hall be intended to be built for his ha- 

S,C,Com*>.307. bitation. 

S. C. Skin. 564. S. C. Holt, 344. 1. Mol, 195. 


An indiament THIRDLY, It is an iiiditStmeiit for two offences, viz. for erecfT" 
for ereaing and jj^g continuing ; it is faid pru'fcntat. exijilt. that he did ere^, 
tage'"&c^ about thc middle of the indictment it is, ulterius 

eluding only that that he did Continue, and then concludes, contra for- 

be did tontir.ue mamJiatuti : now the offences being feveral, and being divided 
the cottage, &c. |,y fjjg words ulterius prafentanty c. the conclulion fliall only go 
****** to the offence laft mentioned, which was the continuing^ and not 

S. C. I. Salk, ffjg eret ling of the cottage ; it is as diltin^t as if it had been a new 
r K indictment, and therefore it does not appear that the defendant 
•3®7‘ indicted for ereftingy feV. It is not like the cafe in my Lord 
Coke's Entries Ca)y where t ontra ligeancia fua dehitum went to 
the whole indictment, in which though there were many overt 
acts laid, yet there was but one treafon j but here are two diilindt 
cftences. 


For which reafonthe indidtment was quaflicd. 


(o) Co. Enl. 361. 
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* Robinfon ogainft Smiili. 

Trinity Term, 6. IVill. Mary, Roll 192. 


To trefpaf< for 
taking cattle, if 
the flefendant, 
in juflibcation, 
llatr,t!Mt he was 
fv-irsd of certain 
dumagi ftafant, 
Cro. Car. 190. 
5. Com. Dig. “ 


T respass for taking and impounding his cow. The de¬ 
fendant pleaded, that at the time of the trefpafs, &c. he was 
feifed offeverd lands parcel of the manor of Musgrave Parva 
unde quoddifm claujum vocAT. Lowhill Meadow eji et fuit parcel- 

tofybold landi, of which theplacc wHtaF. was parcel, and that the cattle were then 
he muit fet out the commencement of his eUate.—4. Co. at. Cro. Jac. soy. 

Yelv. 74. 10. Mod. z;. 37. za8. ii. Mod. 179. sa. Mod. 188. 509. 

Pleader” ^E. 19.). Ld. Ray. aoz. 334. 9x3. izjo. Stra. 1x38. 


Ut 
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ut de Jlattkcu/iumario bareditario dcfccndible from anceftor to heir, 
acftt^rding to the cuilom of the (aid manor, and that the plaintifPs 
cow\siS in the faid clofe doing damages, &c. 

The plaintiff demurred generally. 

First, It was fald for him, that it did not appear by the plea, 
that Lowbill was parcel of the land of which the defendant was 
feifed^ but parcel of the manor ; for the word unde being a rela¬ 
tive, refers ad proximurn antecedensy which is the manor. 

Secondly, It is faid he was feifed de Jiatu hareditario defeen- 
dible, &c. and docs not (hew of whofe grant j for though it may 
not appear who was the firft grantee, it being fo long (ince the 
copyhold was granted, yet the admittance of an heir upon a fur- 
render or defeent amounts to a grant, and ought to be fo 
pleaded. 

E contra. The defendant does not juftify by reafon of a tide, 
but for a wrong done ; and therefore though he fays feijitus fuity 
and does not (hew how, or in what manner, yet fince it was 
only a tort with which he was charged, it is well enough, and it 
muft have been agreed to be fo if he had faid pojfejionatus fuit 
irftcou^f feifttut. 

But THE Court were of another opinion, for where fcljln in 
fee is pleaded of a copyhold elfate by way of juftifying of an of¬ 
fence with w'hich the defendant is charged, he muif fet out the 
commencement of his eftate. 

And therefore the plaintiff had judgment. 


RoBtKtotr 

againft 

Smith. 
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* Allen cv^aliift Symontls. 

Eajler 7 'erm, 6 . If'i/l, Mary, Roll 299 . 

N ACTION on the cafe was brought againft the defendant by A defendant 

^ the name of Symonds. He pleaded in abateme 7 Jty that from * 

the time of his birth to the time of the action brought he was 

known by the name of Sytnnis •, and traverfed that he was known iraverfi, 

by the name of Symonds, The plaintiff replied, that the faid de- and the pi/mtiff 

fendant was known as well by the one name as by the other. r®p>y 
• ' ^ was known as 

And upon aEemurrer the Court inclined that this pica w'as well bytheon* 

a good plea. But at another day, they being of opinion that the name as the o- 

prccedcnts were both ways upon a traverje (a), the defendant **’®'^* 

was advifed to take a new declaration, which he confented to do s. c. 3 . Salk, 

a«:ctdingly} but wiUiout cofts (b). ^ s.lVomb..,o8. 

3 .Mod.ao 3 . lo. Mod. 20«. »S4. Corny. 371, 54.r. i. Com. Djg. <* Abatement” (F. i8.>. 3 Bic. 
Abr. 624, 6x5. Stra. 156. 316. 614.787. S^o. 1218. Ld. Ray. 118.149. 301. 509. 1015. 130S. 


(«) Old Bnt. 27. Ran. Ent. 616. 
c*) The queUion in this cafe Aeiqs 
to have been. Whether ihe plaintift' ouf'Itt 
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TRESPASS for taking and detaining a fther tankard. Upon 
* not guilty pleaded^ the jury found a fpccial verdict to this 
purpofe. 

They find the ftatute of i. JVill, llf Mary^ c. 34. prohibiting all 
trade and commerce with France,, in which there is A proviso^ 
That no perfon £hall after the tenth day of SepUmberilcitn next follow¬ 
ing demand or take more than fixpence for a quart of French wine. 
Then they find the aft of 2. IVill. Mary, felT. 2. c* 14.'for more 
efFeftual putting in execution the former aft, whereby it is cnafted, 
“ That if any perfon after the firft day of February 1690, fhall 
“ fell wine by retail in glafS'bottles, or in any other meaiurc not 
“ made with pewter, &c. or fhall fell the fame for a greater price 
“ than appointed by the former aft, and (hall be convifted thereof 
“ by confeffion, or the oath of tw’o witnelTca, being profecuted 
“ within thirty * days afterthe offence committed, hcmnll for every 
“ offence pay fifty fhillings, and if not paid upon demandf^iyni to 
“ be levied by difirefs by warrant under the hand and feal oMuch 

juffice, &c. before whom the conviftion was made *, which 
“ warrant the juffice is required to grant to the conffable, &c. 
“ who is authorized to levy the fame, &c. and for want t>f fuffi- 
“ cient diflrefs, to commit the ofTtndcr until he pay the penalty, 
“ and all neceffary coifs to be tixed by the juflice of peace before 
“ whom the conviction is m:;(lf.” Tl'hey find, that on the third 
day of Auguji, in the fourtli y,.. r of Willtam and Mary, Sir 
RichBrd Bulkley being a jidiicc '»i peace of the county where the 
offence W’as committed, dircc^eu \n'. v-m rant to the conifable of the 
parifl), &c. which they find in i.rsc verba by which it appeared, 
that the defendant was convicted before him, for that he on the 
ninth of July injlanth did fei! wine in eighteen glafs-bottU s, for 
which he had forfeited to the informer fifty fhillings for each 
bottle j and by this v/arrant the confi.it.lc was commanded to levy 
forty-five pounds and cofts by diftref of the plaintifPs goode, an^, 
for want of fiifikiciit diftrefs, to apprchcnil iiim. It was dated in 
Augujl, They find, that the faid fccond day of July, in the fourth 
year of WillUnn -.nd Mary, the plaintiff w'as a retailer cd‘ wdnes, 
and that the warrant of the juffice of peace was dTccled to the de¬ 
fendant Halford, who by virtue thereof levied the fiivcr tankard, 
for which the aftion is iiov/ brought, and fo they make a general 
conclufion, &:c. 

It was argued for the plaintiff, that he w'as entitled to the aftion, 
and that neither the aft of p;.rli..inent, or the w'arrant of the juf- 
ticc, could cxcufe the defendant for this wrong done. 

First, Becaufe the warrant is illegal. 

Secondly, Becaufe the defendant, though an officer, yet in 
this cafe fhall be punifiicd for acting under a void wan ant. 
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The first point, That the warrant was illegal, was thus 
argued : 

1. ^herc are two a£ls of parliament found by the verdift; 
the firft fettles the offence, the fecond reduces the forfeiture to ^'*‘i^»y**4**- 
fifty {hillings for the benefit of the informer; but in both it is to be ^ 
levied for every offence, viz, not for every bottle drank at one 
fitting, if twenty or more, for that is but one ofience, being but 
only at one time, and not for every bottle; but the warrant dire£ts 
that eighteen penalties fhall be levied for one offence. 

* II. The offence is laid to be committed on the ninth of f 349 1 

infiantU^ and the warrant is dated in Augujl^ but it does not appear 
when that ninth oijuly was, and therefore non whether tlic 

profecution was within the thirty days limited by the a<9:. 

III. The ftatute allows cojls where there is not fufficient 
diftrefs to be made, and it muft be after the commitment of the 
oflender; but this warrant directs cojis to be paid for the orU 
gi«ial offence. 

Second point. The warrant, though dirc(Slcd to the defen- 
dar^'Cian otHcer, will not excuib him. 

Itistrue,that where a court has a general jurifuiclion of thecaufe, rA Ray. 55. 
and fends a void or an illegal warrant to the officer, he fhall be ox- 4 - 4 - H 5 « 
cufed in exccutino of it. Solikewife if a juftice of peace proceed 
irregularly, and it do not appear fo upon the race of the warrant; ,0, jvjoj, 3^^, 
as if he fend it to apprehend a felon without oath made of the fe- i^gi. 
lony committed, and the officer executes it, he fhall be excufed; 8^. 

but the ju.flico is a trerpaflcr. Ilut where a defect appears in the Comy.378.53S, 
bodv (.f the vvanaiu itiJ.f, as in this cafe, the officer is bound to 
take notice of it at hi^ peril, though lie is notequcll) bound to take i,g^, 
notice of little niceties: and to prove this the cafe of Nichols v, 
the ChurdnvnrM'ns of ilutfiiid (u) was cited as r.n authority in 
point; it w.ts thus, vj/,. "Ttstcridge was a pariih in reputation for 
fixty years, though anciently parcel of Hatfield ; the churchwar¬ 
dens of Hatfield im igining ihat they had power, by virtue of the 
ftatuteof 43. FJiz. c. .>. 10 tax the inhabitants cr 'Tateridge to 
*the relief of their poor, did tax them accoidiiigiy, and upon rc- 
fufal to pay the rate, procured a warrant to levy it, which w'a> 
done upon Nichols the plaintifi, who brought tnc action ; and the 
churciiwardcns juftilied under tiie weurant; and it. was aojudged 
that ib would not cxcufe them. It is true, t!ie cluircluvardcns 
w<hit out of tile parifli to levy that rate, but* ih it was not the 
reafon of the judgment; it was becaufe the jufliccj ot peace had 
only a particular power to make warrants to Icvy rates which 
were well afl'cfl'ed, and therefore the churchwarden^'at their peril 
ought to take notice whether the julfices had executed their power 
according to law ; and it appear ng that the rate was illegally 
taxed, the warrant of the * jullicc will not excuie the church- * £ 35® 1 
■Wardens in taking the diftrefs. 'This cafe is good law at this 
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day, and the authority of it was never (haken, no not bv the cafe 
of fP^ehb V, Batchelor (<»), where the defendant juftiiied in trpl- 
pafs under the warrant of a jufticeof peace for diftraini^ of a 
parfon’s cattle, becaufe he did not fend out labourers, kc. tb 
amend the highways; the parfon pretending that clerp’men were 
exempted from that duty, it was there faid, that if for that rea- 
fon the warrant, had been unduly made, yet the officer had been 
excufed in the execution of it, becaufe he is not to judge of but to 
execute the precept: but it is likewife faid the matter muft be 
within the jurifdiif^ion of the juftice, which was fo in that cafe 
but not in this* Agreeable to this is a later icfolution in the ex¬ 
chequer, in the cafe of Terry v. Huntington (b)y where in 
trover the defendant juftlfied under a warrant of the com- 
miffioners of excife, &c. and it was held by my Lord H ai.e, that 
where a particular jurifdt£tion exceeds its au^ority, the officer is 
liable, becaufe all is void j for every limited authority implies a 
negative, vi%, that they (hall not proceed any otherwife than ac¬ 
cording to the authority they have ; but If they commit a miftake 
in any thing which is in their power or jurifdidion, it will be an 
excufe to the officer; but what the juftice did in die cafe at bar did 
far exceed his power, for he is to caufe one penalty to be le«i^for 
one offence, and he has fent out his warrant to levy no lefsman 
forty-five pounds, which is eighteen forfeitures for one fingle of¬ 
fence. Suppofe this court (hould hold pleas in formedonty all the 
proceedings would be void, becaufe it is confined by magna 
CHARTA to the court of common pleas alone (c). The offence 
here is created by aft of parliament, of which all people are to take 
notice at their peril, and to fee that the proceeding are purfuant 
to the authorities and powers thereby given. The ilatute of 
6. Hen» 6. c. 5. enafts, “ That no perfon fhall be fpared towards 
“ the repairs of banks who have any manner of benefit by keeping 
“ them in repair j** the authority of the cofpmiffion of fewers, which 
is grounded upon this llatute,is very extenfive,<y/z.“thatthecommif- 
“ fioners may do therein according to their diferetion j” but yet ithas 
been held (d)y that they ought not to tax that man alone whofe 
l.md adjoins to the river, but all others whofe lands arc in dan¬ 
ger to be overflowed with water ; and therefore a tax being laid 
upon a fingle perfon, and a diflrefs taken for non-payment, is 
* tortious, becaufe it being given by virtue of a general law, 
the officer at his peril inuft examine and enquire into the autho¬ 
rity. By this it appears that there is a difference between things 
done by a juffice of the peace quatenus fuch and by virtuc-of his 
authority, and thdfc which are done by him by virtue of an aft of 
parliament, and of a particular reffrrained power to him given 
thereby j for in the one cafe the officer muft not examine but 
execute his warrants, and in the other he muft enquire into hi& 
power, becaufe it is by virtue of the ftatute thit obedience is 
given to his authority. Now though the rule is true, viz. “ qui 


(a) I. Vent *73. a. Lev. 159. (c) a. Inft. 

(/>) Hardres, 4';So. (<t) 5. Co. 99. 


« 



^chaelmas 6. William & Mary, In B. R. 

jujlfu Judicis aliquid fecerh mn •utdeUtr dolo malo fecijje^ quia 
« parere necej/e eji( a)i*yzx.th'dlmKi/^h^ underftood where the Judge 
has^ proper jiirifdi«!lion j but here the authority of the juftice was 
limited % the a(St to grant his warrant in a particular cafe, of 
which he lind no g'^neral jurifdi£lion, and he having made a void and 
an illegal warrant was therefore no proper j udge of the matter, whofc 
authority is no more to be obeyed than that of a ftranger; for the 
rule alio is, ^^Juduzmn non a fuo judice datum nullius eji momenti:* 

To make d'.is yet more plain, fuppofe the juftice had ifliicd out 
his warrant diredcJ to the defendant to levy five hundred pounds 
^or this oftlncc, or to t;ike and iniprifon the ofiendcr during life, 
rertainly he had been a trefpafier if he had executed fuch a wairant. 

"I'he ftatu^e givef power to the juftice to convid, but does not 
make him a judge either to declare the forfeiture, or to levy It^ fo 
that his granting a warrant for that purpofe is purely a minifterial 
ad at the inftaiice of the informer, who is to demand it after con- 
vidion, and if not paid, then to apply himfelf to thejuftice for his 
v/arrant to levy it. So that upon the face of this warrant the con- 
ftablc is left without excufc; for both the ads being therein re¬ 
cited, it is a fufficient diiedion for him to look into themi and 
to take care at his peril not to exceed his authority (i). 

' Secondly, 'rhere arc many other faults both in the warranty 
and in the execution of it, •zj/z. cofts are awarded when in truth 
the party is to pay none till after commitment, and the defendant 
was not committed: fo likewife the demand of the forfeiture ought 
to be previous to granting the warrant, but that does not appear; 
then it commands the defendant to demand it of Crump the plain¬ 
tiff, and he demanded it of his wife, when it ought to have been 
* pcrfonally of him, and no diftrefs ought to have been made be- * ^ 
fore fuch a perfonal demand ; but thefe faults were not infifted on, 
only mentioned. The warrant therefore being illegal, and the de¬ 
fendant adf ing under it (though he was an officer), yet he is a trei- 
pallcr. 

Pemberton, Sftjeant^ argued on otherJide^ v/z. that the 

queftion was not whether the juftice of peace had done well or not, 
nor whether his wairant was regular ; but admitting it not to be 
vwll grounded upon the a6t, then the queftion will be, Whether 
the conftablc who is appointed to execute it is punilhable for the 
mittake of the juftice of the peace ? Conftables, bailiffs, and Ihc- 
rift’s, arc always favoured by law in execution of their procefs; they 
have been imcounigcd by ieveral aiSts of parliament, which dire«St 
t^{]jj-whea fued for any matter relating thereunto, that they fhould 
‘plead the general iftiic and give the fpecial matter ih evidtnee, and 
if they have a verdift, or the plaintiff in fuch fuits is non-fuited, 
they Ihail have treble damages (c), I'his feems highly reafonable, 
becaufe the execution of procefs is the life of tlic lawj and if men 
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(hould be profecuted for any fmall millake, it would obftruA the 
execution of juftice by difcouraging of officers, and by great Re¬ 
lays in all proceedings, which muft neceflarily follow if the officer 
before he executes the procefs muft advife whether it is. 4 t&gal or 
not. This queftion was long ago fettled in the Cafe of the Mar- 
Jhalfea (a), there being then a folemn judgment given, that a fub* 
ordinate officer (hall be cxcufed in the executing of an erroneous 
procefs, quiaparere nccejfe eft. It is true, there have been feveral 
Qucftions ftnce that judgment concerning the execution of p'rocefs, 
all which depend upon this fingle point, vl*. Whether the court 
cut of which fuch procefs did iflue had an original jurifdiction of 
the matter or caufe ? But it feems very hard that officers, who for 
the moft part are illiterate pcrfbns, fhould take notice vvlvethcr that 
court out of which the procefs ift'ued has a jurifdiftion of the 
matter or not ; ajid therefore fince that Caje of the Aiarjhalf ay 
all fubfcqiient caufes of that nature have been governed by that 
judgment, 'f'o inllance in fome, viz. In Hilary Term in the 
twenty fecond of 'James the Firft, an adtion of trefpafs was 
brought in this court, for taking the plaInrifPs goods, &c. (h)i 
♦ [ 353 1 * the dcfendantplcaded, that the Karl of Southampton was feifed in 
fee, &c. and that he had a court-baron, &c. in which a plaint was 
levied, and a debt recovered again!! one Britton^ and thereupon 
an att .:hvient was awarded again!! him dircdled to the defendant, 
being a bailiff, who by virtue thereof took, the goods out of the 
cultody of the plaintiff, to whom they were fraudulently conveyed 
by on purpufeto deceive his creditors j to this an excep¬ 

tion was taken, becaufc the procefs was irregular, viz. an attach¬ 
ment fir!!, which caiinot be in a court baroyiy for the procefs there 
IS fu7nrnons.^ attachifunty wnd dijlrefs ; yet it was held, that the court 
having an original jurifdidtion of the matter, the mif-awarding of 
the procefs lhail not make the ofiicer guilty in executing of it. 
So where an action was brought in an inferior court (cj^ and a 
third perfon hound both his Imas and goods by recognizance that 
the defenitant diould render his body, See. or that he would pay the 
debt; arid after wards judgment vv;i- IkuI again!! the defendant, and 
a precept in the iiaturc of a capias uA Jatnfariendum was dire£!ed 
to trie bailiff, occ. to take the deiendant; and if he was not to be 
found, then to take liim who entered into the faid recognizance'; 
but notwitniiandii’.g that, and abJiough one and the fame capias 
would not lie again!! the prii'.cipal and hail at the fame time, 
and this appearing in the precept itlbif to bt: contrary to law, of 
which the officer might have taken notice, yet fince that court had 
an original juriiiliciion of the caufe, lie lhail not be punillii.<^ ^for 
obeying an illegal proceik. Likewifc in Sir Thomas Orbfs 
Cafe (?7*, who was hign iherifFof Lincoln^ and one Hale a juftice 
of peace did, by virtue of t!;c ftatutc of 22 . & 23 . Car, 2 . c. 20 . 

(a) ria.l t,. Stanley, i.'. Co.. 61 . (e) ». Roll. Abr. 560. 

\,b) Tuit>ei/ili*i I. z. i<,wll. (a) S, C. Ld, Liiy.j.ciie-!,** 
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dj’fcharge a prifoncr who was in cuftody for a hundred pounds, 
though ihe difcharge was illegal, yet, upon an cfcape brought 
againil^ the (lierifF in the common pleas, he was cxeufed, becaufe 
thejuftice of peace had a juril'dldlion and authority by the ftatute 
to difcharge a prifoner in fuch manner as is therein dire£led ; and 
though he had exceeded his power, yet the fheriff is not to be 
puniihed. It appears therefore upon thefe authorities, and many 
more which might be cited, that when officers are puniflied for 
executing erroneous procefs, it is always where the court out of 
which itilfues has not an original jurifdi« 5 lion of the caufe : fo was 
the cafe of Terry v. Huntington [a) in the exchequer, mentioned 
on the other fide, and fo is l'^icbol'’s Cafe [b) ; the re?fbn of the 
judgment in thatlaftcuf; * was, I'.ccaufe the churchwardens of 6ne ( 
parifh had no power to tax the inh;.bitants of another,and the jufticcs 
are only fo confirm lawful ra<^es. It mull: therefore be agreed, 
that where the court has a jurifdiction, and acts illegally, the 
officer fliall be excufed ; if fo,the jufticc of peace had a jurifdidlion 
in this cafe, and therefore the officer fliall not be puniihed^ And 
that he has a jurifdidlion appears upon the frame and conflruftion 
of this adf \ for it prohibits felling of wine in glafs bottles; 
fecondly^ it impofes a forfeiture upon the feller after a time limited. 
It creates a new offence^ and inflicts a penalty (r), but it gives the 
juftices power to convi 61 :, and fend out their v/arrants to levy it; 
fo that they have cognizance of the caufe. 

itmuft alfo be agreed, that an erroneous warrant of a juftice, 
&c. is within the fame reafon wich an illegal and void procefs of 
any court whatfoever; but when it is objected, that it is fo when 
the warrant is general, but not where irregularities appear upoa 
the face of it, as there are two in this warrant. 

First, It is to levy fifty fliillings for every bottle, v/hen all is 
but one ofiencc. 

Secondly, It is to levy the cofls before the penalty. 

As to THE Rirst, it does not appear that there is any irregula¬ 
rity in it, becaufc by the very words and meaning of the adf the 
ddFendant is to pay fifty fliillings for every glafs bottle in which he 
fold wine; and if he fell it in a hundred bottles to feveral people, 
thole are feveral offences, and non conjiat but the eighteen bottles 
of wine for which he is conviifed were fo fold at feveral times, and 
not all at once. It is plain that it was the opinion of thejuftice 
tfial; ihtr offences were feveral; and it feems unrc;ffonable tiiat the 
conftablc (hould have power to controul his judgment; he is not 
to difpute but to fubmit. 

Then asto the cofts^ itislikcwife plain thatthey are given upon the 
convidlion, and not upon the commitment of tlie orfender ; how¬ 
ever, it is a little too nice to put the conftablc upon examining that 
matter. 

(tf) Moor; 4.80. (*') See Stra. 1156. 

Cio. Car. 994. 

Y a 


CatTMv 

HAcroao#] 


[ 354] 


it 



* C 355 1 

CUVMF 

Halfoko. 


Cafe 126, 


For fifti'i** !n 
Ki« feverai ftih- 

Fry. 


Mkhaelmas Term, 6. William & Mary, In B. R. 

’* It has bcenfaid, that the ftatutes being recited ih the warrant, 
and the defers appearing lb plain therein, might be fome intima¬ 
tion or direction to the conftablc to look into thele laws: but 
admitting he does, he mav not underlland them } and the other fide 
will fcarcc allow a conftahlc to be a proper judge ot'an a<Sl of par¬ 
liament { a). 

The caufe was adjourned } but the plaintiff" dying no judgment 
was given in it; 
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it remembered, that heretofore, to wit, 
in the 'I'crm of En/ter laft pall, before the 
lord the king atnl Indy t'le queen, at Ir'rjhninjlcry came Thomas 
Pi'crsy Efqtiire^ by yohn Lilly his attorney, and brought into the 
court oftiie fai l lord the king and laviy the queen, tlieii there, his 
C2ft.iin hill a::iinll Grorge /w/.y, j.f/uin, Eilj’und Lsrdy yohn 
lW( 2 tcrmaii.f yohn Didin:, JA >n Ihi. £A>i, junior, jind Richard 
Pi: iins, i:i the cnll-ody of the marlh.il, v\’c. of a plea of trefpafs^ 
and tin arc pbd.res of profccuting, to wit, J(;HN Doe and 
Richard R e, vvliich faid bill fcdb'wsin thdl* v/ord.s : “ War¬ 
wick to wit. Thomas Peers, Ef'j. complains of George Lucy, 
hfq. Edmund Lord, 'John K^dtitintr.}, yohn Did ins, Jokn 
ILrivkes the youiiger, and Richard a'\7A//,n,inihe cuftody of the 
“ marlhal, &c. for this, that they on the fcvcntccruh dayof-^r/ 7 , 
“ in the lixth year of the reign (/f the lord and lady JP'iUiam and 
“ .Mary, now king and queen of Englahd, idr. with, force and arms, 
&c. the cl«)fe of him the faid 7 he mas Peers., called Clijye ^ank, 
‘‘ at tne pari'h of dlucjlcr,, in the cr;unty of IPur-wick aforc/aiu^' 
“■ did break andeiittr, and the graf- of him the faid 7 homas Peersy 
in the fame clofe then growing, to the value of forty (hillings, 
“• with their feet by walking did tread down and confume j and 
likewife for this, that they afterwards, to wit, the fame day and 
“ year abovefaid, at D. in t!ie county a.forefaitl, and at divers other 
“ days and ti nes between ilic f.iid fevcntecnih day •-f r /7 and the 
(irll day of June then next following, with iorcc and arms, He, 

“ in 


tt 
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« in thefeveral fifticryof him thcfaid Thomas Peers^ in the river P'*w 
“ 9f A'von^ in the pariih of Alvejlon aforefuid, in the county afore- 
“ faid, did fifli, and from his fifhery aforciaid, to wit, ten,thouiand 
“ roacl)?s, ten thouland dace, aiwi twenty thoufand gudgc; nr;, to 
“ the value of one hundred pounds, then and at the I'cvcral times 
“ aforefaid there found, did take and carry away, and other out- 
« ra^es on him did tiieu and there commit, againft the peace of 
the faid lord and lady the now king and queen, and to the damage 
of him the faid Thomas Peers two hundred pounds. And there- 
“ fore he produces the fuit, &c.” 


And now at this d:;y, to tc/r, on Friday next after the morrow As to part nAt 
of the Holy T/./wrv, in. mis lame Term, until which day the faid 
frt ;• ,• A.v.y. I'.dm.ind 'John Waterman^^ohn Dickins^yohn 
//'/ii-’Xvj, and Richard Puklhs^ );ad leave to imparl to the bill 
wfuit i'’iid, aitJ then to anfwer, ike. before the lord the king and 
lady the queen at Wt'jirtlrjhr^ comedi as we I the afc,rcfaid 
7//?7i, by his attorney ulorefaid, as the aforefaiJ Gccrgc Lucy^ 

Fclmtiml Lord-, 'John lP\4tcrni:in-^ 'John Dicklns^ John Havches^ 
and Richard Perkins, by Charles Ballet their attorney, and the 
faid George Lacy, Edn.i.r.ii Lord, John JP'ntcnnan, John Dickins, 

John Haiokfs, and Richard Perhins, ilefeiid the force and injury 

when, &c, j and as to the force :in.d arms, or any thing that is 

agajnd the peace of the faid lord and lady the now king and queen, 

and alfo ^hc whole tr..fpuls aforefaid, except the breaking and entry 

of the clofe alortfaid, and the treading down and coofumption 

of thegraf* afercTaid with their feet by walking, in the declaration 

aforefaid above I'uppofed to be committetl, i;;v, that they arc not 

guilty thereof; .and of this they put themfelves on the country : 

and t.le laid thereoflikevvife, 5:c, And as to the breaking As to tfie rrfi. 

and entry cf the clofe aforelitid, and the treading down and confump- 

tion of the grafs aforefaid with their feet by v/alking, the lame 

Georges Edmund, John, John, John, and Richards lay, that the infecofthema- 

faid Thomas ought not to have or maintain his ut^ion aforefaid nor cf 

thereof agaimt riiem, becaufe they lay, that long before the laid whereof one acre 

time when that trcfpafs is fuppoled ^o he cornmitteil, to wit, on 



the appin'teiunccs, in the laid county of IP arwick, whereof one 
^cre of land covered with water in the pariih of Akujton aforcfild, 
in the county aforefaid, next and contiguoufly adjoining to the laid 
flpf m which th^trcl’pals aforefaitl is luppoU d lobe committed, is, 
and at the faid time when, ^cc. and alfo for time immemorial was, 
parcel in hisdeinefne as of fee ; and that the faid late King Edward 
the Sixth then was foiled ot r.nd in the dole aforefaid in which, &c. 
in hisdemefne as of fee in the right ol his crown oiEngland ; and 
that the faid earl of the manor aforefaid, with the appurtenances 
whereof, &c. lb as aforcliiid being foiled, the lame earl, and all they 
whole ellatc the fame carl then had of and in the manor aforefaid. 
With the appurtenances whereof, ^c. have for time immemo.nal 
hccn lUcd and accnllotned to have the ticccllary cafemcnls toilowing 
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for the catching of the fifli being in the water afdrefaki^ to wit, 
by themfelves and their fervants from time to time, and at* all 
feafonable times ef iifhing in the water aforefaid, at their will, into 
the clofe aforefaid in which, &c. to enter, and the nets and other 
engines nccefl'ary for the catchipg of the fifli being in that water 
there near the banks of the water aforefaid to open., and into the 
water aforefeld to throw, and in that water and out of that water to 
draw, for the necelTary catching of the fiCh being in the water 
afdre&id; and the faid late Edward t}>e Sixth of the faid 
clofi in which, &c. fo as aforefaid being feifcd, and thefaiJ Earl of 
JVarwUk of the faid manor with the appurrenanc es whereof, &c. 
^°*'**' aforefaid being feifed, the fame earl afterwards, and before 
s inancr when, &c. to wit, on the twentieth day of 



terecl ai)d died 
feUld, 


king of the other part, fcaled with the fcal of the faid earl, and 


remaining inrolled on record in the court of chancery of the faid 
lord and lady the now king and queen, atin the county 
of AlidJlefex aforefaid, the date whereof is the fame day and year, 
did grant to the faid late king, among other things, the manor 
aforefaid, with the appurtenances wticreef, 5 :c. to have and to 
hold that manor, with the appurtenances whereof, &:c. to the fame 
late king, his heirs and fucceffors, for ever ; by virtue whereof 
the faid late king into the faid niancr, v/ith the appurtenances 
whereof, tic. entei cd, and was thereof feifed in his demefne as of fee 
in the right of his crown of England\ and the f.iid late King 
Edward the Sixth being fa tliere;tf, and id tiie f'.id clofe in which, 
&:c. feifed, aKerv/ards, aiiJ long hcfoie the faid time when, &c, 
at the parilh of jfiv.Jlon afoiefnd, died lo thereof feifed, by whofe 
death the faid manor, with the appurtenances whereof, Sic. and the 
clofe aforefaid in which, 5 rc. dcfccinleJ to the Lady Mary^ late 
^leen of Lnrland^ tsc. as filer and heir of the faid late King 
Edward the S/xihy W'hercby the fame late ^lecn Mary into 
the fiid manor, with the appurtenances whereof, 5 cc. and into 
the faid clofe in which, he. entered, and was thereof feifed in her 
demefne as of fee in the right of her crown of England ; and ijp 
being thereof feifed the (ame late ^uecn Mary., long before the faid 
Thtlip mniMa. time when, &c. at the parilh of Aiuejlon aforefaid, took to huA)and 
manoTXrwf' ^^en King of Spainy whereby the fame Philipy as King of 

&c. with all Englandy in the right of the faij late queen, and the fame late queen, 
ways *c. lo were feifed of and in the manor aforelei 1, wirit tlie appuitt-Q^nccs 
Thontai Lucy in where<^f, &C. and’tlie faid clofe in vvhic’n, he. in their dcmcine* 
of fee ill liic right ol their crown of Enolu.ul i and fo being thereof 
feifed, they the fame late King Philip and the late ^icen Mary 
aftei wards, and before ihc faid time W'hen, he. to v/it, on th<‘ twelfth 
Any itf fuHCy in the third and fourth year of their reign, at 
mitijler aforefaid, in tlic county of Middicjex aforefaid, by their 
letters patent feale-d u.ider the great f-al of Englandy bearing date 
at iV^iminJler aforefaid) the fame day and year which the faid 
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defendants here in court produce, granted to one Thomas Lucy^ ?**«• 

Efq> among other things, the faid manor, with the appurtenances ".’"M 

whereofj^c. and all and fmgular ways,commodities, emoluments, 
and hereditaments, in the faid parifh of Bi/hop Hampton^ in the faid 
county of IVirwick^ andelfewherc wherefoever in the fame county, 
to the faid manor of Bijkop Hampton whereof, &c. or any parcel 
thereof, howfoever belonging or appertaining, or as member, part, 
or parcel, of the fame manor whereof, he, had, known, accepted, 
ufed, reputed, demifed, or Occupied, or with the fame, or any part 
thereof, ufed or enjoyed, as fully, freely, and intirely, and in as 
ample manner and form as any perfon whatever then before ever 
had, hcld,.or enjoyed, or ought to have, hold, or enjoy, the manor 
aforefaid, with the appurtenances v/hercof, he, to have and to.hold 
to the faid Thomas Lucy,, his heirs and alTigns, for ever j by virtue rifmmiTjucytn- 
whereof the fame Thomas Lucy into the faid manor, v/ith the ‘ced, and oied 
appurtenances whereof, he. afterwards, and long before the faid ^*'^®‘** 
time 'when, he, entered, and was thereof I'cifed in his demefnc as of 
fee ; and the faid Thomas Lucy of the manor aforefaid, with tlic 
appurtenances whereof, he. being as aforefiid feifed, the faid Thomas 
afterwards, and long before the faid time when, he. at the parifh 
of aforefaid died fo therec.ff.Mfed,b)r whofe death the manor 

aforefaid, with the appurtenances whereof, he. defeended to one 
Robert £ ary, whereby the ta:nc Robert afterwards, and long before 
the faid tinrie when, he. into the manor aforefaid, with the appur¬ 
tenances whereof,&c. entered,and was thereof fwifed in his demefne 
as of fee ; and the fame Robert fo of the manor aforefaid, with the 
appurtenances whereof, he. being feifeJ, the fame Robert after¬ 
wards, and long before the faid time when, he. at the parifli of 
Ahoeflon aforefaid, died fo thereof feifed, without ifluc male from his 
bodvilTuing, by whofe death the manor afortfaul, with the appurte¬ 
nances whereof, he defeendedto one Bridget Lucy,, as only daugh¬ 
ter and heir of the fiid Robert Lucyy whereby the fame Feoffment 

afterwards, and long before the faitl time when, he. into the fee. 
manor aforefiid, with the appurtenances whereof, he. entered, 
and was tliereof feifed in her demelhe as of tee ; and the faid 
Bridget {ooi the manor aforeliud, with the appurtenances wheret^f, 

•fee. being feifed, the fame Bridget afterwards, and long before the 
faid time when, he. thcreot enterilfedone Jl;chard Lucy,, the uncle 
ofher the faid Bridget^ to have and to hojd to the lame Richard,^ 
his heirs and afligns, for ever, whereby the fame Richard was 
feifed of the manor aforefaid, with the appurtenances whereof, &c. 
in his*demefne as of fee; and the faid Richard Lucy^ being lb Deith of th<- 
thereof feifed, the lame 72 o afterwards, and long before the laid 

time, &c. at the pariili ot Al~,ujtcn aforefaid, died fo thcreol feiled, 
by whofe death the manor atorcl.ud, with the appurLenaiioes 
whereof, he, defeended t(» c»ne Lhomas Lucy,, Ejq. as ion and heir of 
the faid Richard Lucy,, whereby the lame Thomas Lucy atterwards, 
and long before the laid time when, he, into the manor aforefaid, 
with the appurtenances whereof, he. entered, and was therc^d 
feifed in his demerne of tee ; and the faid Thouuts Z.wrv, being io 
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?«««• thereof feifed, the fame TIiomas Lucy afterwards, and long before 
the faid time when, &c. to wit, the day of *in 

Luev. ^ of law made his laft will and teftg^ment in 

His beir enter* writing, and by the fame devifed the manor aforefaid, with the 
cd, and devifed appurtenances whereof, &c. to yohn Mordant^ Robert IVheatUy^ 
the manor ^nd Edward Wlllee^ gent, their heirs and afligns, for ever ; and 
^a'T afterwards, and long before the faid time when, &c. the fiime 
in fee^ * V^oomas Lucy^ at the parifh of Alvefton aforefaid, died fo as aforefaid 
feifed; after whofe death, and lonu; before the faid time when, &c. 
the faid 'John Mordtint^ Robert Pf^heatley^ and Edward by 

virtue of the devife aforefaid, into the m.nior aforefaid, with the 
appurtenances whereof, &c. entered, and were tivjrcof feifed in 
their demefne as of fee j and the faid ‘John Mordant^ Robert 
^nd Edtvard Wille:^ being fo thereof feifed, the fame 
who died feiftd, John Mordant^ Robert Wheaticy^ and Edward IVlUee-, afterward^, 
wiitreby the and long before the fiid time when, &c. to wit, on the 
manor whereof, ^ jjj ^ thereof enfeofTed one Daven- 

the de^^ndant Davenport^ lus heirs 

Gtar^t^ and he and afligns, for ever; by virtue whereof the fame Davenport was 
in his own feifed of the manor aforefaid, with the appurtenances whereof, &c. 
right, the others his dciTjcfne US of f-'e ; and the fiid Davenport being fo thereof 
f* feifed, the fame Davenport afterwards, and long before the faid 

‘ time when, &c. at the parifh of Alvefton atorehiid, died fo tliercof 

feifed, without any ilTue of his body iilhing, by whofe death the 
manor aforefaid, with the appurtenances whereof, &c. defeended to 
the faid George Luc)\ as brother and heir to the laid Davenport^ 
v/hereby the fame afterwards, and before the faid time when, 

&c. into the manor afjrtlaid, with the appiiucnanccs whereof, &c. 
entered, and was and yet is thercofftifed in his dwOiefne as of fee *, 

■■ wherefore the fame Georp^e in his own right, and the faid Gecr^t\ 

Edmttndy John^ John^ John^ and Richard^ as fervants of the faid 
George^ and by his command, at the faid time when, tcc. being a 
feafooable time of tiihinginthc water aforefaid, into the faid dole 
i'i which, &v:. near the bank of tlie water aforefaid entered, and 
there the nets of the faid George, for tl.'e needfary catdiing of 
the fifh being in that water, opened, ai’.'i into the water afoieliiid 
threw, and in that water and out of that w..ter drew, and thereby* 
thegrafs aforefaid, in the fame dell* then growing, with their feet 
by walking trod do\vn and confumed, doing as little damage there 
a? they could, as they lawfully might ; whidi is the fame breaking 
and entry of the elefe aforefaid in wnich, kc. and the treading down 
and conuimption of the grafs alorefiiJ there with their feat Ijy 
walking, whcreof’the fad Thomas Peers above thereof agaiitlx 
them complains; and this, &c. 

to. Nv>RTHEy. 

And the faid Thomas, as to the fiid plea of them the faid 
George, Edmund, 'John, John, John, attd Richard, as to the 
r.-as^o: (ciM breaking an 1 entry of the doft ahnef iu, and the treading dov/n 
ill he, and that and confumption of the giafs afon faid witli their feet by walking, 
the eafeinent manner and fortu above in pleading alled^ed, lays, that he, by 

was net a nc- * S' » / » » / 

feir.iry one. * ^ 
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any thing by the faid George^ Edmund^ John^ John^ John^ and P*’?# 
Richardy above in pleading alledged, ought not to be precluded 
from having his a6lion aforefaid thereof againft them, becaufe by l-uc*. 
proteftlng that the faid George Lucy was not feifed of the faid 
pne acre of land covered with water, in the parifti of Alvejlon 
^iforefaid, in the county aforefaid, in his demefne as of fee ; and 
protefting likewife that the cafement aforefaid, in the plea aforefaid 
abovementi(3ncd, is not a neceffary eafement for the catching of 
fifli in the water aforefaid ; for plea ncverthelcfs the fune Thomas 
fays, that the plea aforefaid by the faid GeorgCy Edmundy Johriy 
Johuy John, and Richard in manner and form aforefaid above 
pleaded} and the matter in the fame contained,are not fullicicnt in 
law to preclude him the liiid Thomas from having his aCliot\afor(i^ 
faid againlt them the faid Gcorgey Edmundy 'Johiy johriy Johny and 
Richardy^wdi that he to that plea in manner and form aforefaid pleaded 
hath no neceffity, nor is by the law of the land obliged in any 
manner to anfwer : and this he is ready to verify : wherefore, for 
want of a fufficient anfwer in this behalf, the fame Thomas pray«- 
judgment, and his damages by reafonofthat trcfpafs to be adjudged 
to him, 

N. Wright. 

And the faid Gcorgey Edmundy yohuy yohiiy Johuy and Richardy Joinder, 
fay, that the plea aforefaid, as to the breaking and entry of the clofe 
aforefaid, and the treading down and oonfumption of the grafs 
aforefaid with their feet by walking, by them the faid GeorgCy 
Edmundy Johuy Johny ''/ohn, and Richardy in manner and form 
aforefaid above in pleading alledged, and the matter in the fame 
contained, are good arid fuflicient in law to preclude the faid 
Thomas from having his ac'tion aforefaid againll them the faid 
Gcorgey Edmundy 'Johiiy yohnyyahuy and which faid plea, 

and the matter in the fame contained, the fame GecrgCy Edmundy 
yohrty jehriy Johny and Richardy are ready to verify and prove, 
as the Court, &c. And bccaufe the faid Thomas to that plea doth 
not anfwer, nor hitherto in anywile deny it, the fame GcorgCy 
Edmundy Johfiy 'Johny jehny and 'Richardy as before pray judgment, 
and that the faid T. may be precluded from having his adiion afore¬ 
faid againft them the faid Gcorgey Edmund^ Joh?]y yohriy Jobfiy and 
Richardy But bccaufc the court of the lord and lady the king 

and queen now here arc not yet adviled to give their judgment of 
and upon the premifes wliercof the parties vilbrefaid have above 
put Ihcmfclvcs on the judgment of the court, day therefore is 
given to the parties nforeJaid before the lord artdlady the king and 
queen at Weliminjlery until day next after to hear 

their judgnicnt of and upon thofc premifes, bccaufc the court of 
the lord and lady the king and queen now here thereof not yet, &c. 

And as well to try the illiic aforclaid between the parties afurciaid Vtrthe awarde.-! 
above joined to be tried by the country as to inquire what d unages a* to try 
the fame Thomas hath la!fainc«l byreafon of the trefpafs aforefaid, 
whcipof the parties aforclaid have above put thcndelves on the 
^ judgment 
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judgment of the court, if judgment happens to be thereon giveji 
for the ftid Thomas againft them the faid George^^ Etimnndy john^ 
yohn^ Johrt^ and Richard^ let a jury thereon come before (he lord 
and lady the king and queen at Wfjlminjier^ on day next 

after and who neither, &c. to recognize, &c. becaufe as 

well, &c. I'he fame day is given to the parties aforefaid there, 

&c. 


Peers agdinji Lucy and Others. 

'X'RF.SPASS for the breaking and entering the clofe of the 
pjiiintiti', and treading down of his grafs, and iiihing in his 
Jsueral fi/l^ary. 

The defendants, as to the force and arms, plqad net guilty j 
gnd as to the breaking and entering of the dole, and trending the 
grafs, they fay that y'^hn Earl of fVarivick^ in the third year of 
Edn'ard the Sixths was feifed in fee of the manor of flamptony 
whereof one acre covered with water was parcel, and likewife 
contiguous to the faid clofc j that the faid Ear\ and all thofe whole 
cllate he had in the fame manor, time out of mind, were accuf- 
tomed to have a necejjary eafenient for themfelves and fervants to 
catch f.ih in the faid water at Icveral times, and for that purpol'c 
to c:iter into the faid clofe and fnread nets, &c. *, that afterwards 
the faid Earl granted this manor to King Edward the • 9 /Vr/; in fee, 
after whofa death both the faid manor and clofe defeended to .^een 
Mury as his fiftcr and heir, who married Philip King of Spair.y 
and fo tliey became feifed thereof, &c. who by letters patents 
grar.tcd the faid manor to Thomas Lucy in fee, with “ all ways, 
“ emoluments, commodities, and hereditaments thereunto belong- 
“ ing, &c. in as full and ample manner as any perfon before ha4 
“ enjoyed the fame,” and fo derives a title to himfelf from the 
faid Thomas Lucy^ and juftifiesin his own right; and the * other 
defendants, as his fervants and by his command, for entering into 
the faid clofc, and fpreading of his nets, and calling them into the 
water for the nccelfary catching of f.fh, &c. 

The plaintiff by protcjlation replies, that the defendant was not 
feifed in fee of that one acre covered with water, and that the 
eofement which he had pleaded was not a necejfiry eafement for 
catching of fifh ; and then demurred gcnerallyto the pfea.---The 
defendants joined in demurrer. 

Thofe who argued for the plaintiff infifled, that this plea was 
not good, cither as to the matter or form of pleading. 


Fiit'^T, As to the matter’y for probably this prefeription might 
have been go(.d, if the defendant had derived to himfelf a title 
from the Ear! ■)( IVarvjick ; but he being feifed of the manor, and 
the king of the eled’e, and h..v iiig granted tJie manor to the king, the 
eajcmi nt by thi;,mcaoi vva*' c;;tingnilhed, becaufe it is inconfiHentfor 
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one perfon to have both a general and particular property in thefame 
thing at the fame time. Many cafes were cited to prove that this 
ea/ment was deftrtwed by unity of poffefficn. As in trcfpafs, where 
the defendant juftined for a way belonging to his houfe in D. to go 
to a wood in C .; the plaintiff replied,tliutone AT. in the time of King 
Richard the Firjl^ 6 'c. was feifed both of the land tlirough which 
the defendant claimed the way, and likewife of the wood j and 
though in 3. Hen. 6 . pi. 31. it was a queftion, Whether this way 
was extinguilhed by unity of poffeffion; yet Brock, in abridging 
of the cafe (a), feems to be clear of opinion that it was extin- 
guiflicd. So unity of poffeffion of a mill and watcr-courfc to 
wliich a way is appendant, and of that land over which the way 
is, will extinguifli the way itfelf (h). So in the cafe of Surry v. 

Piggot (f), it was agreed that all private ways are extinguKhed by 
unity of poffeffion ; but when the thing is of neceffity and effen- 
tial to the grant, in fuch cafe, if there be once an unity of poHef- 
fion, it fhall revive again ; as if there be a watcr-courfe to a houfc 
through the ground of another perfon, that is of neceffity, and 
fhall be cxtinguiihed by unity of poffeffion. 'I'his is an eafe- 
wrw/in the m ture of a it/V/y, and if « uwy can be extinguifhed, Ld. Ray. 406 
why not this ? efpccially when it is not pleaded, that it was neccf' 
fary for catching of fifli; it is only f dd it was a necrjpiry eafement, 
fe’f. which is a very iiifigniticant expreflion, it is neither a gram¬ 
mar word, or a word of art and flcill ; it IhoulJ* have been, that 
they conjueverunt hahere quamlam viarn or quoddam privUegitan 
five lihertatem intrare, idc. And though it is an infciirihle word, 
jit cannot be rejected as fnrpuifagc upon the ffatutcof Demtirrcrs, 
bccaufc it is the giji of the action ; but it that fentcnce fhould be 
rciecled, then it is ufi fuerunt rt ccnfucvcrunt claufum intrare, 
which may be with leave. Neither is it revived by the grant of 

all ways, emoluments, and hereditaments,”&c. XoThomas Lucy, 
anceftor of the defendant, for the only word which may give 
any colour to fuch an opinion, is the word “ hereditaments,” but 
that muff be intended only of fuch as were in being at the time 
pt the grant made. I'o prove that it was not revived by fuch gene¬ 
ral words, the cafe of Xiarjhal v. Hunter (^/)|was cited as an au¬ 
thority full to the purpofc, which was thus, viz. A copyholder for 
life having common, &c. purchafed the fee of his copyhold, which 
was granted to him by tlie lord />^r////r«/m,and it was rcfolved, 
that by tlic unity of pofl'cflion his common was deifroyed, and that 
it was not revived by thefe general words cum pertinentis. 

'I'he second roiNT was not much infiflx’d on, which was, 
that the plea was infuffirient as to the manner of pleading i for 
it is faid that the Earl -jf Jf ' at wick, in the third year of Edward 
the Sixth, was feifed in fee of the manor cf Hampton, ^c. and of 

(n) Rrn. Ahr. “ Cheir.in" pi. t?. Latch, 153. Ecndl. if’4. 2. Sid. 39. 

(k) Bro. Ahr. “ Nufance” pi. ix. iii. S. P. Hob. 131. 5 . P. 

1. Roll. Abr. 9-:s. (</) Velv. 180. 1. Brownl. 173. 

(f) 3. JBuifl. 340. f*oph. 166. Cro. Jac. #53. Cru. tliz. 794. 

one 


C ] 
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■p*f »■ one acre of ground parcel thereof covered with water, and then 

«/«!>/« preferibes that he and all thofc, &c. ulld to have a necejfary taf^ 

menty but docs not fay “ tanquam ad manerium prad, j)>eeian.** 
AMD OTHits. therefore have not claiaied .it as an tajiment belongingto the 

manor. 


xc. Mod. 52 s. Thofc who argued on the other /if//agreed the cafes before cited 
». Peer. Wins. where any matter of intereft or charge is claimc 4 

i! P«r. Wms. elbtes, as rents, commons, &c. fuch are always extin- 

* ’ guiflicd by unity of pofilffion, and never revived, But thefe cafes 

do not come up to the matter now in quclHon, becaufe there is 

a 


I 3 


*1 



the cafes before mentioned on the behalf ot the plaintiff, and fuch 
was the refolution in the cafe of Surry v. tvhcrc all the au- 

thcfitic'! are quoted, t'iz. It was an action on the cafe for flopping 
of a v .ife:-co'.rfe which ufed to run from on_ to another, 
and which * filled the pond of the ph.^atiff \.ith water for the 
necejja^y tvaterin^ of his cattle j there the water was held to be a 
r.L'ceff'ary e-;f:rnent\ and th(»ugh there was a unity of pofiefiion, 
vet for that reaf n judgment was given, that the water-courfe was 
:. 't extinct. The defendants in like manner, bv pleading, have 
i'newed this to be a necejjdry eafemeni, and the phnntiff has cou- 
h-Hed as much by his demurrer', for they have no way of catching 
fi.h but as fet forth in ;his plea. 


Secondly, But if this eafement was once extinguiflied by unity 
of pofTefhon, yet the grant of the king and queen eie novo to ‘ 77 JO-. 
rr.js Lucy revives it j for it is granted to him “ tarn ampla vi'ido 
“ et forma prout aiiqua perjona queecunq. antetunc manerium, 
habuity* which are relative words, and give new life to this 
cnj'cment. As in trefpafs (tf), the defendant pleaded that Brad- 
jhaiv was feifed of the place where, &c. in fee, and that FoUjambe 
was feifed of a houfe, and fo preferibed to have common appurte<% 
nant in the plrxc WHERE, &c. and that Fol'tjainjbe made a 
feofFmcr.t of his houfe to Bradjhaw, who made a leafe thereof to 
tne detendant v/ith all commons thereunto appertaining, or occu^ 
pled or ufid with the faid houfe; and i t was adj u(iged,that by the unity 
of pofleilicn the common was extinguifhed, yet by both thole 
words a good grant was made of a new common. So where a 
copyhold mefluage efeheated to the lord (//), where the copy¬ 
holder had common by prefeription in fixty acres of the demefnes, 
and the lord granted “ all commons to the laid melTuage belonging 
“ or let with the fame it was adjudged, that by thefe words the 
grantee had a comm^on in the faid lixty acres, though it was once 
deltroyed by unity of poncifion. 


(«) Erixini^w V. Lyre, Cro. ELz. eeiitra. Cro. £liz. 794. 2« i^nd. 161. 
57c. See alf'o I. B'ic. Abr. 374. Hub. 

W 9 - Cc. 26. 4 . Cto. Jac. :53« 


As 
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As to the obje^ion, thit the words *• nettffary eafement'* are Ptras 
snJ iitithcr words of sirt or (kill) th^t miy receive »gainlt 
this anlwer, vix. the word eafement** is known in the law j it 
is defnltd in the terms thereof; it is a genm to fcvcral fpecies of 
liberties which one man may have in the foil of another, without 
claiming a«y intcreft in the land itfclf; it is ufed in Gateward’s 
Cafe (a), where it was held to be a good cuftora foran inhabitant 
of a certain parilh to have a way over another man's ground, 
cither to church or to the market, becuufc it is an eafement and 
no profit: it is ufed alfo by my Urd Hobart (/»', who makes a W. Itay. 
difference between intereils and profus, &c. fuch as rent: and 
commoast and eafement fuch as/;.■ (Tr, a/V, life*, the laft of 
which, though they may he deftroyed or * extinguifhed for a time * [ ^66 j 
by unity of poftetriou (for a man nv.y do what he pleafes with his 
own), yet \f no alternuonbc made thereof when it is in one hand, 
upon the dividing it again, the intcreft and right to fuch eafement 
revives. My Lord Dyer (c) ufes this word where he tells 
us, that leflee for life or years, or tenant at will, or an inhabitant ^ J"*®* 

of a parilh who is tenant at will, cannot prefcribe tou^^. n|j. 
a common in their own names, becaufe of the meannefs of lo. Mod. ijs! 
their eftates and capacity, but they may prefcribe to be exempted 
from tolly or to have a way to church over another man’s ground, * 5 ’ 

becaufe fuch arc only eafenmits. It is a word alfo ufed in plead- 
in<T in almoft all the Books of Entries, as in Ccke {d)y in Robin- 
fon{e)y in JVhuh (/), in l^idian {g), in Herne (A), and it ic 
mentioned alfo iu Hrownlow (i). 

CwiuA. The word eafement** is known in law, but here 
the thing itfclf is fet forth, viz. to catch fifti, &c. and certainly no 
inllancc can be given of a prefeription for fuch a liberty by fuch 
a W’ord or name. 

Therefore the defendants were direiSled to fet the prefeription 
right, and try the merit of the caufe. 


(a) 6. Co. 51. Ses .ilfjYc.ir Book 
25 ¥.dw. 4. pi. 29. Cio. Car. 419* 

(b) H«»h. 131 . 

(.-) Dyer, 72. a. 

(J) Co. Enc. 19. 


(f) Robin. Ent. 18 . 

(/•) win. Ent 46 . 

(jr) Vid. Ent. 6. 28. 

(/>) Herne’s PJe.id. 74. 

( 1 ) t. Browni. Rep. Can. 24. 


• The King and Queen a^aLift Armftrong. 

A MO'riON being made to reverfe an outlawry in treafony 
there bcin<'' a writ of error brought, and the error aillgncd, 
^iz. that it doe? not appear where THE hustings were held, for 
it is “ at a court of iiusTXNCb, &c.” omitting pro civitate Lon- 

“ DIM.” 

The Court inclined to reverfe it for this error. 


But 


Cafft laSt 

Outlawry in 
TRKAsoN re- 
verfed, bccaufe 
faid '* at a court 
“ of tufings," 
and the woidc 
hi Id for the 
** City of London'* 
were ooutied. . 
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But one of the Jud^ objeSbdj that there oiight lo be a /ciri 
iieiron may ^facias to the lords mediate and immediate; before die outlawry 

kritt Xo which it was anfwered, that it was not lieccflary in treafon, 

I^er, 34. becaufe the forfeitures do not belong to them j but to the king, 

s* Half P C 

s^. * * * Whereupon the outlawry was reverfed. 

Ld. Ray. 154. to. Modt iS8. 357. ti. Mod. 544. 3. lac. Abr. 777. 4; Bac; Abr. 418. 

*1:367] 

Cafe 129. * Anonymous. 

A prohibition to A MOTION waS made for a prohibition to the eccleilaftical 
to^ingawo^^ cdurt of London^ for calling of a woman whore,’* upon a 
nan *‘*whore°' fuggeftion that the words were actionable there by cullom of the 
m oath that the place. 

Ren in Laadm, CouRT would hof grant a prohibition without oath 

• . • made, that if any fuch words were fpoken, it was in London and 

, not olfewherc. 

Farfcfl. 29. 8. Moil. i»4. 10. Mod. 71. 439. n. MoJ. 4S. iii. 140. aoS. ,2. Mod. 104. 
*31.242. Ld. Ray. 203. 212. 711. no,. 1x36. 1287. Strange, 187. 471. 545. 821. noo. 
3.Com.Dig.«Coum"CC.i5.) 4. Bac. Abr. 245. s , 7 m 3 . 


Cafe 130. Rufti againji Tory. 

ffr^d^’on^a ci-v aji^dgment upon a mutuatus^ the bill appeared tt. be filed ort 
before rU c2iMe ^ ^ certain day, <vi%. « jVIemor akd. qmd die Veneris^ t ,. which 
«f aflion, ai;j day happened to be before the debt became due. 


».rwr i:;rref.u „ rr t c 

brouyhr, the le- HIS was aiiigned for error, upon a writ of error biou?rht to re¬ 
cord c-nr ot t>c verl’c this j udgment. ° 

sncndcd by ihe . , , ^ 

jodgrr.Liit. And now the Court was moved in behalf vf the plaintiff to make 

Cro. ft/- r», MEMORANDUM of another day, fo that it might agree with 

5.M;d. xro.’ the judgment. 


10. Me •. 
a. Barr.c>, 
a$. 2l»7. 


3 But it was denied. 

1 2 ■ 

Hug. 153. 275. Ld. R^y. 182. z?-, 






97: 


Cafe 13T. 

Tho Ceiiit wii] 
BOt put otf a 
trul at iar >i.- 
Ihe HbtVnce «1 .: 
Witnefs. 


Jones againft the Edtl of Bath. 

^^TRPAL at bak was appointed in this caufe on TP'dfif/day 
twelttli ot’’A'7y.T//it’r i and the day bttore the trial the 
plaintift moved to put itofi, beeauie he wanted a wilnels to prove 


SL deed. 

1'he Cot.’rt denied the motion. 


On atria' at bar, 
tf the pa> ty tr- 
fu(c to ri*- 
Writ, U»c Court ^ilJ order the .Mod 34 . 


^ Thereupon tiie next d.r/ the attorney refufed to bring in the writy 
1: being only a contrivance of him to prevent a nonfuit. 


But 
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But THE Court orderfd the roll to be brought in, that 
tl^ey might take notice there was fuch a writ. 

And the counfcl of the defendant informed them that Chief Anattorneyflidl 

yuHice Hale had committed an attorney for the like pra^ice, ccmmitted 

which was likewife done now. produc¬ 

ing the writ oil 

a trial at bar. 

«.ConB.Dig. <* Attorney’* (I. 14.). 1. B«e.Abr. 19a. s. Hawk. P.C. ch.iz. f.ii. g, Mod. 1 jo. 

*[368] 

* The King and Queen againj St. John’s College, in 

Oxford. ^ * 


TTPON an alias mandamus to admit Mr, King to the place of Ifiherocxos* 
^ a fcholar in the college, being nominated thereto by the Mayor » College, 
of Briftol, to whom the right of nomination pro hac vice plena jure St.John's 

did appertain, upon the rcfignation of one Bajkervile\ point a vml 

I'he fubftance of the return was, that the college was founded ^ 
by Sir Thomas White ; that the Bijhop of IVinton for the time be- Colbge ** thau 
ing was the local visitor thereof; that Bajkervile refigned; confiftofapre- 
and that after the nomination oiMr. King by the Mayor of hrijioly 
the prefident of the faid college and tenfenior fellows thereof «f- 5 

fembled to confider of his qualifications, anu for that it was their cd f.haoh"ii 
opinion upon proof of feveral fads inconfiftcnt v/ith good man- Unihr,] anVfc- 
ners and committed by Mr, King, he was by them refufed as in- ''Cn by the City 
capable of the fcholarftiip, and therefore they admitted another. 

on a vacancy. 

It was argued in his behalf that there was nothing in this re- tiie c. /,<.'/■ 
turntohindcr this Courtfrom granting farther procefs to compel the nominates a 
college toiidmit Mr. K ngy becaufe the reafon of their rcfufal was v^rU cannot 
not pofitive but general; and therefore it is impcffiblc to try the refufe^o admit 
falfhood.of it in a collateral action, becaufc there is no fadt return- the neminn of 
ed. In Ibme cafes a general return has been held fufficient, but thet'i/y; for on- 
tlien it was fortified by fomething of credit, as the return in V* 

Daniel Jpleford* s Cafe (a), that he was convidedof” enormous 

crimes,” and nothing in particular let forth ; but becaufc the jurifdiaionover 
VISITOR had given I'cntencc, therefore a mandamus denied, him ; but after 
which would not have been if the had been prayed be- 

^ore fcntcnce. So if the high commilTion court by virtue of their "or miu-ondu^^ 
letters patents had deprived a miniftcr for “ divers contempts” to &c. 
his ordinary, not fhevving any in particular; this has been held s.C.ante, z6o. 
good {b)y becaufc, before the Ifatute of i. EHz. c. 1. which firlt s. c. Comb, 
gave them authority, the king might grant commillions to pcrlbns * 3 *- 
to pro'ceed according to the ecclefiatlical law, and they having pro- 
cecded againft a Ipiritual perfon, and by ati ecclefiaftical cenlurc, 5. Mod. 412. 
though not according to the ftatuie, the Court will give credit to 10. Mod. 5c. 
their 1 ‘cntence without flicwing a particular caufe. * The return »• Vezcy, yS. 
is, that having refufed Mr. King they chole another, and before 
thefirfl writ of mandamus came to tlicin, they admitted tlie perfon [_ 3^9 J 
3 Atk. 6S1. Ld.Riy. 1334. 1345. Str.i. 159. 557* 797 - i- Buir. 15S, z. Stra. jcSz- ii^z. 
I. 01. lUp 51. a. Terra Rep. a90. 6. Cum. Dig. * VifitOr” (A. 15 ). rl/f. 


(a) I. Mod. 8 z. 


(i) X. RoU. Abr. 1x3. zi^. 


Co 
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tK* itfK« (b chofen; but if Mr, King was refufad without caufc, they had 
AM 9 no power either to choofe or admit another; that part of the return 

STt^ioMN’e concerns the local visitor, viz. “ That if Mn King 

Co Jlece in “ wrong done him he may appeal to the visitor,” and 

Ox* on 0. dierefore this Court fhould not interpofe until his fentence is given, 

is very immaterial; for though probably the rigiit may be within 
the jurifdidtion of the visitor, yet this Court may compel an 
admittance to entitle the perfon to a right, for till then he has none, 
and therefore it cannot be reafonablc to fend him to the visitor* 
But he has no jurifditSlion in this cafe for two rcafons. 

First, Becaufc he is only a private judge appointed by the 
founder, or the law, to determine offences againft the laws of the 
college or place where he isvisiTOR, fo that his power extends only 
. over collegiate perfons and things j but Mr, King is not of the col¬ 
lege before admittance. 

Secondly, His power is alfo to determine rights upon the 
(latutes of the college, but not upon grants, which muft be tried 
at the coiiimon law (/zj j and the quellion here arifes upon the 
grant of the founder to the City of Briftol. If there be any 
caufe or truth in this return, the college may turn him out after 
he is admitted, for the very fame reafons they now refufe to admit 
him; but if he is not to be admitted at all, then the right of the 
City of Brjfiol is wholly defeated. It is as reafonable that this 
Court fhould grant a mandamus to the college lo admit perfons, 
as to grant fuch writs to corporations^ or to particular company 
to a make man free thereof, or to the ordinary to compel him to 
grant admitiiftration to the next of kin j for where the cafes are 
alike, the remedies fhould alfo concur. 

Adjournatur (^). 


(o) S»'e Oo«p. 378. 

(i) In tli:* repott of this cafe on the 
motion for the alias mandamus. Comb. 
ajS. Hoi-t, Chitfjujlist, is made to fay, 
** the vifitor (ball determine all that re> 
lates to perfons who are of the feun- 


Jritton, but here is a collateral intered 
in the city of Briflol ; they are nv. 
** part of the college, and the visitok 
** has no power before a perlon is made 
a meniber.'’ 


* I 37 ® 1 

Cafe 133. 

Irrotinarecord 

«f 

Ld. K <y. It S- 

5 A». 

1039. > 305 * 
Peer Wins. 

^la. 


* The King and Queen againft Lawren:e. 

'^KIS was a writ of error to reverfe an attainder, &c. 

• 

The error alTigned was, viz. the enquiry is on the behalf of the 
king for the county, &c. and they are fevered in the judgment, 
which was, pro domino rege et pro corporc com. 

It fliould have been, pro domino rege pro corpore comitatuSy and 
riie particle “ rf** ihould have been omitted. 

For which caufc it was reverfed. 


HILARY 
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The Sixth of William and Mary^ 

J N 

The King and Qiicen’s Bench. 

S/r John Holt, JO/f. ChiefyuJIice^ 

Sir Wiiliatn Gregory, Knt, 

Sr Giles F>yrcs, Knt, 

Sir S:imucl Eyres, Knt, 

Sir Edward Ward, K?U, Jlitorfiev General, 
Sir Thomas Trevor, Knt, Solicitor General, 



Crad'jck again ft Radford. 


* [ 37 ' ] 

Cafe 134^ 

jU !)G\TKN »' of twenty yctirs ftaiulino- caaic this I’crm A judgment 
t(» b' revivi/d by jcire fiiciu , v.igMwW tb.c heir and tor!c- “ that the 
tenaiits. >t w.l^‘, quod pficd. I'homas recuperetd^ ‘‘ 
inftcad of p 7 \z'd. Art..l:r’ji..” 

It v/a;; prayod t;i.it 'S itr, uoel mipht be blou dit into eourtand 

' . *< afoiefjKl 



amenacu, ut.c:;nij 


'riic like i< 



pr.Tfl. G 'JitOIL’S capiaitit'^*' ij.'A it iliould have been E!':js (1') ; 
for wlicie til • parties are named ligbt in the record, and tl*:; name ‘ ^ 
of one* ">1 riiein inirpl-icei'or miftakeii for the other, it is real enable 
that tile* record Ihould be amended, to entitk the plairtitF to an MVd.*38jj.» 
horiert debt. It has been ruled to be amended in a much Wronger Ptra. 1132. 
cafe, viz, the mifprilioii of the clerk has been in tlie very point J156. JJSi* 

I. Bac. A or. 


{a) Lewes 1’. Hay, Cio. Eliz. 290.— 
See aifo Wolf -j. Stepney, Cro. Eliz. X64.; 
Felh.1111 V, Reining, Cro. C.ar. 594. { 
anJ I. Roll. Abr. zoi. 

. {b) Skarning v. Shaitwcll, Cro. Lliz. 

Yol. IV; 


609. fi'ir in this eafe it was held net 
anii'ndablc, bcc.iufo it is par: of tlie 
judgment, and tiie afl of the Court. 
But fee the 16. Si 17. Cur. t. c, 8. and 
the 4. !e 5, Ann. c. 16. 

Z of 
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Cm AHi.fic of the judgment (/?) ; as in ejectment fnc plaintiff had a verdift for 

a mefluage, ten acres of meadow, and thirteen of pafture ; 

^ - ‘ -I now there was no land in the verdift^ and lefs ♦ meadow and 

L 37^ J palhire than in the judgment, yet it was amended upor.* the fta- 
tute (h) \ for the verdiw is to guide the judgment, and fo it ought 
to have been entered accordingly. 


Ld. Ray. 95 . 
116. i;-}.. 310. 
511. 563. 669. 

63 3, 807. 


But p/I the other Jide this was oppofed, for that it was not 
amendable, being an error in judgment, which muft be imputed 
the a 6 l of the Court, and not of the cleric j as where a cap'iatur is 
entered inftead of nufericordia^ or concejfum ejiper Curiam inflead of 
conjidcratumi’ff^iov thefe are erroneous in point oflaw; and the very 
fame cafe with this was held not to be amendable in Eajier Term 
in the fortieth year of Elizabeth (c). So where the judgment was, 
“ quod quert/ii recuperet one hundred pounds per juratores ajjejj'. 
“ and five pounds pro mif. per jurat, hie de incremento adjudicat** 
when it Ihould have been per Curiam i** it was not amended (i/), 
becaufe it was the fault of the Court in the judgment itfelf. 


But upon the rcafon of the authorities cited for the amendment, 
THE C.vURT ruled this Ihould be amended, which was done 
accordingly. 


(«' M.ifon f Vox and Others, Cro. 
Jjc. 63a. Palm. afS. i.RolI. Ahr. 

2 SI. 

(e) S. //<•. 6. c, 12. 


(r) Cro. Eli*. 609. 

(d) Harccouri v. Cio. Fhi, 

4';7' 


Cafe 135 . 


Curry Stephenlbn. 

Hilary Term^ *^95- 37* 


ha-'itatu: af- £i}OR. 1 "Y/TF.MO R ANDU M quoil die Afartis prox, p'jjl O^ah. 

t!,.r mo- jr ^ Hilluril ijh eodim mi no coram domino re^c et 

'•Uintiff a"°ad- d^ml/ia /:7:n.i..pr.d H i/lf/i.z>eneru/itWn.LlELh’lV& CURRVt'/ Anna 
trur.litratrix. uxsr cjus atlrr. n'llratrix omnium et Jinguior. bonorwn et iutalUru/n 
Jur. et :t iditoi urr quafuer. ChristofeRI j ACKSQNr/<^w//<^/. tem¬ 
pore mortii futr qui oblit int^lat, per WILLIELMU lA Blackai.Lkk. 
attorn, j'uicry et protuhrunt hie in t.uria diiiorum domini regis et d^ 
mlnu- regin.v tun: ibidem quandam biliam juam verfus Johannem 
Stephenson in cuthd. m n . idc. de placito tranfgr, fuper cafum \ et 
funtpleg. dr prof, fcn'ictt JoHANNi-.s DoE ci RiCH ARDUs RoE ; quit 
quidnn bilUi fejuitur in ho’c verbayJfE.ViOK.jf\^ CuP.- 
Pvy et AnnE uxof- €ju\ adminifiratrix omnium etfingulorum bono'urn 
it catadorum jur.ttc*cdit'rum qua ftter. ChrIstoferi JacKSun 
defunct, tempore mortis Jua qui obiit inUflat. queruntur de JoHAN- 
* [ ] NE STEPjfKNSoN in cu/ii \ mar. mare/cb. domini regii et * domi/ia 

regiti'f c'jrom ipji\ regt et reginu exijlen, pro eo videlicet quod eurn 
purd. ]oH ^ N h^ypri/no die Augujlt anno regni Do:.i i N1 Wii.LIEl.. 
et DoMIN A. M A RI X. nunc regis et regi/ia Anglia cSc. quarfOy apud 
Be to A*. L inrom. p/ad. indekitat. fui(Jet eifdem WlLLlF.LMo^/ 
An Nat, ut odmini/lratrici oonorum et caialioruni pr.'rfat.Qnv.lsTO-' 

FERI 



Hilary Term, 6. William & Mary, In B. R, 

in 2 t;l„ legalh monetae Anglo; pro tnnt. denariorum fumma 
pe^ippm J.o:iANNiiM<7rf ufutn profit. Willirlmi et hmm ut 
iidminijiratricis banorum et catalbrum di£ii Christoferi ante 
tempns iU. habit, et recrpt. et fin indehhat. exijlen. pra;d. Johannes 
in canfiieeatime hide j'liprr fi ajjufnpfit^ et eijdem Willielmo et 
Ann/e (idiune. et ihiden fideliter promijit qmd ipfe idem Johannes 

-1^1. praifat. Willielmo et AnN^E, cum indepojiea requijit. 
eJJ't bene et fidditcr[olvcre et contentare vellet 5 pr<ed. Johan. 
prom jjion. et affiimption. Juas procd. in forma pro' /. fa£t, minime CU“ 
raus ted machinan, ct fraudulent:r tntendens ipfos WiLLiELMUM et 
AnnaM in h.ic parte culnae et fuh.hie decipere et dejraudare prad. 
y.5/. feu aliquetn indc dcnarium pro;fat. Willielmo ct ANNiE 
[cui quidem A.JN^s adminijiratio omnium ct fingulorum bonorum et 
.rncalal'orum jur. et creditorum qua: fueru-it pr.^d. ChristiSFERI 
temp'.re mortis fuo; per Richardum Sterne artium magijhum 
Jauar. re^t renaiijini in Chrifio patris et domini Johan mis provi- 
dentin d.vinn KjjoRUM circhiepijcopl Anglia: prlmnt. et metropolitan, 
legitime fulcit. cu’ commijjio adii.iniftriitio':. Hi, in hac parte de jure 
pertinuit '2.i) die jfulii anne quarts juprudiclo apud Beedall prad, 
in com. putdiet. uebUo mo h commtjja fuit) licet feepius requijit. non 
f jlvit nee t is pro (iidern r.iiquciiiter contenta'vit fed ill. eis hucujquefalvere 
omnino recujavitet adhuc recujat i undepresd. Willielmus Anna 
dicunt qued dcicriorat. funt et danmum habent ad valenc. 40/. et 
inde pi oducunt JcSlum &c. et profer. hie in curia iidern W illiel- 
Mus et Anna iitcrcs adminijirator. precd. qua commiffion. adminh 
Jlrationisprad. eidem Annje in forma prad. tejlantur, <Ac. 

Et prad. Johannes Stephenson,Nicholaum Hard¬ 
ing attorn, fuum^ venit et defend, vimet injur, quandi Ue. et dicit 
quod prad. WillielmUS et Anna uilion.fuam prad. inde verfus 
eum habere feu manutenere non debent., quia dicit quod billa ipjarum 
WillieLMI it Ann/e pnmo exhibita fuit 23 die Januarti anno 
regni domini et domina WILLIELMI et MaRI^ nunc rejset regime 
Anglia islct quinta et non anteUy * quodque caufa adlionis prad. in nar- 
raiione prad. menuonat. non accrevitprafat, WiLLlfiLAlo Ann^B 
ad alquod tempus infra fex annos et nonaginta un. diesprox, ante diem 
exhibitionis billa prafat. WiLLIELMl et ANNA modo et forma 
sprout iidern Willielmus et AviHh fuperius inde verfus eum que^ 
runtur: et hic parat. eji verificare ; unde petit judiciumfi prad. Wil¬ 
lielmus et Anna aSiionem Juam prad. indc verfus eum habere feu 
manutenere debeaniy lAc. 


Cu««Y 

ngainft 

Stcpmenson* 

For fo much by 
the defendant to 
the ufe of tho 
plaintiff, as ad- 
minidrator to 
7. S. had and 
received. 


Admininratioti 
Committed to 
one of the 
plaintiffs. 


Prtferunt ta 
furia Itterat 


itJiraleruU. 


The defendantf 
pleads, that 
eeii/a a&ionit 
nr.n atcrevit 
iKpra ptK annte 
tl ditt praXt 
ante athibit. 
Hike. 

*[374.3 


Et prad. W illielmus ct Anna dicunt quod ipjiper aliqua per pWniJffii 
prad. }oHAVtUP.U fuperius pUiCitando allegat. ah aefione fua prad. 
inde verfus eum habend. pracludi non dehenty quia dicunt quod prad. JJ 

ChRistoferus Jackson, i« narratione prad. fuperius nominaU 
apud Beedall^/VF<;^. primo die Aprils anno regni DoMlNl Jaco- 
BX Secundi nuper regis Anglia, tAc.JeCundo oLiit inteftat. quodque 
adminijiratio bonorum et catallorum jurium et creditorum qua fu* 
erunt pradieii ChrISToFERI tempore mortis fua non fuit com- 
mijfa aliiui perfona cuicunque ufque prad. 29 diem Julii anno regni 

X 2 diSlorum 



Hilary Term, 6. William & Mary, Iii B. R. 

CtiRRY dlSlorum domini regis et dominee regirtifi nunc quart, fitprad. quo dig 

againfi adminiftraiio omnium ei fingu 'orum bonorum et cat tl. junutn et ore- 

STirasNSOK. fuer. pr,e LCHRIST v.V.1 tempore mortisfutv (n r pr.rf at. 

Richardum Steiine a'tiumma '.ftrum faccar. revermdijfimi in 
Chrijto pfitris et domiw JoHANNii providentia divina Kbo- 
RUM arcbiepijcopi Anglue pttmat. et tnett cpoHtan. legitime fulcit. cut 
comm Jjio adm>n ftratiods HI. ift hi:c parte di jure per tin. apud 
B: EDAI.L preeJ. eidem Ann^ tunc, et adhuc uxor, ipjhs WiLLi- 
£LMi Curry primo commijj.i fuit \ et jic Willielmus 
ANNArf/Vww/ quod caufa rctionis prad. in nan atione prted. mcntionat. 
prtmo aurtvti r;y.W Willi EEL o ft Annj« infra fex annas prcx. 
ante diem exhilitisnis biLtt ipj rum WlLLiELMl et Ank^ prasd. 
JcHict t prtvd. viccfimo nor.o die ^ulii anno quarto fuprad:^o apud 
ill i-riJALL pr.-; d. j et b:.c pet. t^uo i it.quiraiur per patriam. 


m 


Et pradi^. J' liANNES Stephens(»N die. quod placitum prerd. 
per ipfos VV*; lielmum et Annam tnodo et forma prted. fuperius 
rrpiic.'i.do pLi:it..t, materiaque in eodem content, minus fnjjiciens in lege 
cxijtunt ad ipfos V/iLLiEi.MUM (t Annam ad a£iion. fuam prted. 
indc verfus ipfum Johai;nem hab<.nd.manutenend. ad quod idem Je¬ 
ll ANKrS n irjfc^r.an habit, ncque pei legem terrte tenetur aliquo moda 
rej'po> der-r, li hoc pr rain: tftverificarc-, unde pro dtfeitufajfcieni repli- 
^ ^ ^ -1 cation. ^ in hac parte idem JoUA XNES utpriuspet, judicium } et quod 
prted. vVii LiELMUS et Anna cb aSlionefuu prted. inde verfus 
ipfum j ,'UANNEM habend. prtvdiidantur &c. Et pro caujis mora- 
tlonii in Ig" f-'per p'.acito illo idem JoHANN'ES fccundum farrnam 
Jlatut. In hi jujmodi cafu nuper edit, et provif. ojiendit et cur. hie de- 
monjlrat has taufus fulfequen. VIZ. eo quod plaeitum HI. fuperius re- 
plicando ploy-itat. non manuteuet narration, prted. fedrecedit abcadem, 
et cji argumentativum, incertum, duplex in fe, repugnans, et caret 
forma, tjc. 


Et prted. WiLLiELMUS £t An’NA dieunt quod plaeitum prtedlft. 
p'.r ipjhs WiLLiELMUM et Annam tnodo et forma prted. fuperius 
rcplkanda pluntat. materii qite in eodem content, bon. ct fuficun. in 
Ige cxijlunt ad ipjhs Willielmum et Annam ad action, fuam 
prted. inde verfus ipfum ]onhabend. manutenevd. quadqui- 
dim pla.itum mutnuimquc in eodem content, ipft iidun Johannes 
A NN A perati funt venji. arc et preban prout cur. ^ e. Et quia prted. 
joiiANNEJ- od.phu'itunt ill. non rtfpondet nee ill. hueufque aliqualit, 
dcdic. :pfi ii'lem WiLLiKi MU& et An.va pit. judicium et damna 
Jua ocicfioiii prtem.ijj prud./ihi adjiriicuri ij\. Sedquiacur.difior.de- 
mini regis ct dominte tegitue nunc hie dt jiaiicio juo de et fuper pne- 
ndjfis reddtud nondiim advijatur, dies inde aatus ejt purttbus prted. 
coiam domino rege it dotninu regina apud IPcjtm. ufquediem Mercur. 
prox.pi. ■// j^tiireien. Etfchte dc judhio fit J de etJuprr pratmiJJ. ill, audi- 
end. > 0 qi.od cur. difior. d’.mini regis et doftiinm legiruv nunc hie inde 
Continuanevs. r.endum, Is'c- f Et jic c:ntinue,t ufquc diem Alartis prox. po/i ires 
Mich.) Ad quern tliim comm domino njjet dornina regina apu : IVefim. 
vent unt partes prted per attorn, fvos fi tel. Sed quia cur. did! or. 
demint rigis et dominte regiutv nunc dejuuicto Juo de et juper prtit- 

mijfis 
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tntffin'eddcnd. fiondumadvif itfir^diesindedatu: e/JparlibusprafLccram Curry 

dofhlno rcge et domina regina npud IVeflm. nhvfdh ni Mercur. prox. poll 
Odf?. HiIL ante quern diem dUla domina Maria rcgina dicm fuuui “Tephensok. 
clauftt cxtfemum. Ad quern diem coram domino R rge Willielmo the 

l*ERTIo apud IVeftm. veuerunt partes prerd. per attorn.Jttcs pncd. 
fupcr quo v J. et per cur, dioli dondnl regis nunc his pi; nius iutelLdlis 
omnibus et Jingulis precenAjJ. nwturaque deliberation. Juperinde habita 
viditur cur. dUti domini regis nunc hie quadplasiturn jir.td. per ipfos 
WiLLIELMUM et Annam ux. ejus Jupci'ius tnoda et forma pvtsd. 
fuperius repUsaudopluc-tat.’’'materiaque in eedem centent. minus jufi- * £ 1 

cicn. in Lge exift. ad ipfos AVillii-lmum et Akn'am ad aSHonem judgment 
fuam pui‘d. hide verfus ipfum Joiiannem iabthd. mnnutenen. Idea the plaintitf. 
confjeratum ejl quod pr<vd. Willikt.mus tt Anna nihil capiant Mil cnp.fcrbU. 
^cr hillam Juam prad, fed pro fa fo dam, fuo fini hide in miferisor^ /n«. 
diuy l^c. etprecd, Johannes indt fne die^ t5c. 


Curry and his Wife G^ainfi Sicplicnfon. Cafe 136. 

^'HE plaintiff William Curry r.nd Anne his wife as admi- An adminiilra- 
niftratrix of one 'Jnchj'jny bri>u^lit svltion fii the cale 

the defendant, in wiiicii they uech r. d. tnut the defendant V' r* 
was indebted to them in the luin (;r iwenty-tive pounds ror fo ad- 

much money received by him for llie life (.,f the (aid yhin.^ as ad- miniflration 
miniftratrix, &c. and being fo indebted, preniifed to pay it, &c. S'-aoud, 

The defendant pleaded, quod caufa adnnis non accrcvit ////Vtf c' 
fex annos prox. ante exhibilioncm biUtv. Cro. Jac. 60. 

The plaintiif replied, that adminiftration was granted prout in 
the declaration, fo that the caufc of action did arife witldn fix 3. Bac! Abr. 
years, See, 5‘4»5«s* 

But the replication concluded to the sountry ; and upon a de- A replication to 
murrer, and joinder in demurrer, judgment was given for the de-^”®” afiumpfit in.. 
fendant j becaufe the plaintilfs ihould have averred their ^'^’I'hca- 
lion, and not have made that conclufion, for by that means the 
defendant had no opportunity to anfwer it. wear, and not to 

the country. S. C. Catih, 337. 5. Com. Dig. “ Pleader” (£. 32.). 

It was also op.jectfd, that the plaintiffs had not well en- in qf^mpfit by 
titled thcmfelves to this action, becaufc it was not in the right of 
the man, but of his wife as adipiniftratrix. ^ifllaulxiiiAt. 

But to that it was anfv» ered, that the precedents and author! • ciarauonHatuig 
ties were otherwife ; for in Hilary Term in the third year of rece'TcTto 
William the Third nw adminifirator brought an action againll an tClp/of ,|,g 
executor, and declared in an indebitatus afiimpfit for lb much f.dd huiband, 
money by the tcflator for the ufc of the plaintiff, ut adminijlratcry ^nd wPe aj ad- 
had and received j and judgment was affirmed upon a writ of error '*”»>«**'»-», »» 

■ I * Q • 

lu this court. 

S., C. Comb. 3ix« Cro. £liz. iis. 537. Latch, zis. 


’■f-l 


Lamb 
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Hilary Tern* 6. William & Mary, In 
♦ L^mb agaiitfi Mills. 

Trinity Term, 6. ITtli Mary, Rotl 560. 

To trefp»ft for *TpRESPASS for taking of a mare, &c. The defendant as tm 
taking* mare, a 1 the force, Scc. pleaded nJt guiltyy and as to the reft \\t jujl 
josTiFicA- '1 )j 3 t before the trcfpaf<, 5fc. John Emith was 

iTTfa"^^nt*'fo»fcd manor of Beimnpr in the county of Somerpy 

Sating t)iat hi fit. and that he and all thofc wnole eftate Iv had in the laid ma- 
and all theft, nor fmp«r h ibuerunt euriam UgaUm held for tnc fame uumor 
See.fimfir ha- a year, to vvhici) court Inch perfons who were tenants of 

^runt tbe faid manor ufed to rclbrt; that fuch alfo who had a rij^lit of 

manos&c! and Common there the rteward did ufually appoint to be of the jury j 
e/iat the taking that bye-bws were accullomcd to^ be made thetc ; and that alj 
was by pioeefs perfoiis who have common, iSrc. did obey tiiofe laws, or pay 
^ forfeiture of a realbnablc fum to be impolcd on them, h:c.*; 
court, at a court of the lord of the faid man-r, hold there upon 

S. C. Skin. 587. j-e^^fonable warning, a jury was fworn, and a law made, that 
S.C. Holt, 554. gygj-y perfon who had common th^rc ihoulJ pay forty ihilliii^’s for 
'departuring his cattle, wliere any corn was ibnding or giowing 
within the manor ; that the plaintiit held i«)rty ac:i*< ol iatid 
of the faid manor, and fo he had right of common thru* •, tij.ata 
ground called Knrjuks Krappym the manor, fowed with ct*. it; 
that the plaintiff permitteil his focep to dt-pafluri* in the laid 
corn i that this offence was prefenied at t!ie nc.\t c nr!, lev. ; and 
that the defendant balli’uus domini mancrii pru’ii. did take t)*e laid 
mare for the forfeiture, &c. 

Upon a demurrer to this pica fevcral objections wore made. 

First, 'I'har there cannot be a lau/ul ccurt to which the tenants 
ufed to refort ; if it had been curia if’niii gcneralh, it rni^ht have 

^ C ^ immaterial, and only mentioned. 

In trcfpafs for * SECONDLY, 'I ke juftification W'as by virtue of an authority 
taking a mare, which the defentiant had not fufficientJy fet forth; for it is tan- 
a junilication « quam ballivui dominiy ts'e.** which is very uncertain, for he 
^•rfwas*^ reftm' bailiff cf another manor ; he fhould have fet forth 

cdaT the manor ^nd munduU CM tticCi to him (a)y and that he “ tanquam 

court, and that “ balUvus domini manerii /ui prad.** did take the marc, &c. 

took the mare, But on the ether fide it was faid, that the defendant need not 
as bailiff of the focw any auihori^ j as where a tenant in antient demejtie’of the 
^rdof the ma- village of Lojloff prefcribed to be exempted from l<*ll tnroughout 
iWture*^ fcalm f/* j, and brought anadtion agair.fl one for the taking of his 

r.ot Aiflicient j for he ought to fhtw the^rri«/under which he afted.—Co. Lit. 183. 303. 
3. Lev. so. I. Roll. A hr. 310. 3. Mod. 138. Ld. Ray. 1530. 3. Term Rep. 183. 5. Com* 

Pig. ** Pleader** (3. K. 14.). (3. M. 24.). 

(«) RsAaPs Emrier, 445. b. 606. (^) Wardv. Knight, Cio.Eliz. 227. 

Brow a 1 . Free. 181. Co. Ent. 656 . ' S. C. more fiiJly reported 1. Leon. 231. 


been good. this objection was not much inhfted on, it being 
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goods at Tarmoutby and Me juftified that it was an antient town, 
fifc. and prefcribed to have toll of the tenants of Lajioff, and (hewed 
for what, and Ae fum demanded, and that the fame being refufed ^**'*'** 
to be pa?d he diflrained ; and it was objeAed, that the defen¬ 
dant had not^ fct forth any authority in himfelf to demand the toll; 
and the taking of it being againft common right, he ought for 
that reafon to fliew an exprefs power; yet notwithftanding this 
objection the defendant had judgment (a). 

Curia. There is a great difference between the taking of 
toll and the diftraining for a penalty incurred as a forfeiture upon 
the breach of a bye-law, bccaufe in the latter cafe it is the pre- 
fentment of the jury which makes the duty. If this had been in 
, replevin, tanquam hallivui dominiy or per mandatwriy ,it had 
been good: but in trefpafs a particular power and authority muft 
be fet forth {b) ; for the bailiff cannot take a forfeiture ex officio ; 
there muft be a precept direfted to him for that purpofc, which he 
muft fhew in pleading ; and it is not fufficient to fay that he took it 
permandatum &c. In trefpafs the defendant juftified the taking 
per mandatum of the Iheriff, and this was held not good in the 
cafe of Matthews v. Carey (c) in this court. 

Whereupon judgment, in this cafe, was given for the plaintiff. 


(a) Crokf, in reporting this cafe, living by buying and filling, Fitz, N. R 

fays, that judgment was given for the 228.; but is anntxcd to the peifon iiniy 

defendant, not on tha form of the plead- in refpeft to the land, and lo thofe things, 

ings but on the fubflance of tlie matter ; which grow and are the produce of the 

for chat the Judges agreed, that there is land, 2. Leon. 191. 2. Inft, 221 

nu reafon why tenants in anetent d^mefne 2. Kac. Ahr. 4.59. 
ftiould be difeharged for merchandife, (i) Langford v. Webber, 13. Mod. 
Cro. Elic. 127. And with this S. C. I. I 32 ,* S. C.Carth.9, S C. 3. Salk. 350. 
Leon. 233. agrees. For this privilege (f) Matthews v. Carey, i. Salk. 107. 
does not extend to tenants in ancient de~ S. C. j. S!;ow, 61. S,C, 3. Mod. 137. 


meJnCf who arc merchants and get their 

Roop againft Scriteb. 
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P I AN ACTION OF TRESPASS fevcral trefpaues were fet forth, The 22. & 23. 

and the defendant was found not guilty as to all but one, which Cj»;.2.c.9.f.i49. 
was pedibus ambulando, and the damages five lliiilings and no more. ccftTtiMn 
* This caufe began originally in an inferior courty and was re- damages, when 
“oved hither. 


And THE Court allowed full cofts, though the damages were trtfpafs origi- 
fo fmall : <^roD NOTA (a). 

rhr eri.rt. —2. Lev. 124. S. Mod. 371. jo. Mod. tpS. Cilb. F., B. 195. Ld. Ray, 

jSi. 395. 566. 1444. Fitzg. 42. Stra. 192. 534. 551. 577 * ^* 4 * ^33. 645. 726, 


(o) In the cafe of Gavel v. Scuda- 
moiei in Hilary Term the 27. Car. 2. 
a diflinition.is made, that where the 
caufe is removed fiom an inferior court 
by (he defendant^ the plaintiff fhall have 
full colls, without a certificate under 
*2. & 23. Car. z.C. 9. f. 149. although 
the damages are under forty Ihillings, 
)>ut not where it is removed by ibtfWmtiJj , 


2. Lev. 114. and this diftinflipn is fol¬ 
lowed in the cafe of The Archbifnep of 
Canterbury v. Fuller, 1. Ld. Ray. ■^95, 
Cook V. Beale, 3. S..lk. 113. But lee 
i. Kieem. 374. 7- Mod, 129, G ib, 

Hif.C.P.270. 3. Com. D.g. 8vo. 236. 

I. Bac. Ahr. 514. Hullcck cn Cells, 
445, Bull. N. P. 3:0. 
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CaTc 139. The King and Qiicen e^ahijl Biigg«. 

/n indid^nient ^HE DKFENDANT was iijdi( 5 lcd before the juftices cif pence ui 

^iii not lie d* A their feffions upon the ftatu to of 2 . 5 c 3* Philipp j\>'LiryQ. 

pfv w" ^ tlothworkcr,and not living in a city, borough, or town- 

i 11 ^ corporate,and yet keeping in hishoulc more than one wotillcn loom, 

by rcafon whereof he had forfeited forty fliillings per week. 

Skin. 4318. V /ox 

8.C.Coinb.a5». exception was taken to this indidbnent, for that tl’c juflicci? 

c"**’ei'* 8 power to take it before them; for they caniu>t by law hold 

^ ro. iz. 7. qP pi, as upon penal Jlatntes^ without an exprefs power 

ij, Co. 118. given them by thefc a£ls. 

5.* Mod, 140. And here being no fuch authority allowed by this acl, the in- 

42. Mod. 223. didlment was for that reafon qualhcd. 

514. 

i Cora. Dig. 8vc. ^ 23 . Ld. Ray. 37s. S72. Stra, 1256. 


(^afe 140. Roberts againjl Cook. 

The C.'urt will A N EjECTMF.KT was brought in the common j)lc.as, aj’d a 
in^Jeanr'iu^^ vcrdicl for the plaintiff, but he had no colb ; and ikjv .' the 
wntilthp coih of defendant in that action brought a new ejcClinent in tiic court of 
3 former vjuf. king’s bench againft the fame plaintiff, 
ment be paid, 

even wbere the SfR Francis VV in’Nington moved, tuat he might have his 

plaimift' was colls before hefiiould be compelled to plead to the new action, 
nonfuited In the ' 

hrft aaion. But it was not granted, becaufehe had no vcx:itio:i, the ver¬ 
dict being for Ijim. But if it had been againll him, <,r he 
had been nonfuited, he fliouM not have brought another aelion 
before the colh of the firlt had been paid, bccaulc it v/as a vexation 


Comb. no. 

Sail.. 233 * 

1. Stra. 548. 
f.8i. 697. 
a. Stra. r2c6. 

t. hi. Riy. fi.T". I. VV'iir. 266. I. Term Rep. 492. Runn. 144. Bl. Rf-p 

And fee HuPockon Cofts,445.t0 467.} and j.Coni. Dig. “ Pleader” ;2, 7 .. 4.). whae .ill t!.*, Cultj 
pri this are cohered. 


to bring a new action. 


1158. 


Cafe 141. KiiEn agalnfi Willis anti Evans. 

A rrltafetoor.e ^y'j^Q VER w^as brought againft two defend.ants; one plcailed 
^ a verdia againft him : tlie other pleaded a i c- 


u leafe of “ all actions, &c.” and had a verdict for him. 

t(SJniin/"°- * Sir William Williams moved for judgment agaitift the 
pther defendant who was found guilty. 

^ [ 3 ^® 3 But it was denied, bccaufc the /roiiirr being joint, .a rclcafc of 
$.C.Ccmb.3T6. all actions tlifeharged both. 

3. Ruli. Abr. 

413. 10. Med, 4<r. 12. Mod. 101. 320. 550. Ld. Ray. 6or. 717. 1203. 1372. 4. Bac, Abr. 

the Preface *c llpbart’s Reporu, in Cook v, jepnowr. 


1 ippiq 
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Tippifi agahiji Cofon. 


Cafe 


I N EJECTMENT upon the dcmife of Lucret’iaTippin. a fpccial 

verdic^ was found to Uiis purpofe. Ju^e**°”and”*of 

^ That Edward Cofon^ being feifed in fee of the lands in queftion, 
did, in the year 1656, in confidcration of a marriage then in- the”u*fe of 
tended tobe hadbetwccii him and Franca T’rj, and of a thoufand himfdf nnd his 
pounds portion, &c. make a feoffment in fee to the ufe of. kimfelf the 

and his heirs, until the faid marriage Ihould take effeif, and af- I®**®* 

ter wards to Frances his intended wife for life; then to truflees J^trwaVdrto his 
and their heirs during the life of Edward^ to fupport contingent intended wife 
remaindcis ; then to the firft, fccond, &c. and fo to the tenth fon for >'fe; and 
of his body in tail male; then to the heirs males he. fhouldhave to truHecs 
^)y any other \vife; and for want of fuch ifllic, then to the heirs ,/uriJ^‘fZ/i/e’^e/ 
of the body of the faid Edward \ and for want of fuch ifluc then tb: faid J to 
to his own right heirs. In which deed there was a covenant to ^upport comin- 
levy A FINE, which was levied accordingly to the faid truflees to R®”* remain- 
the ufes aforefaid. The marriage took cffecl:; and had 

ilfuc by lljc faid Fy..}ici Sy an only daughter named £liz£il'Ct/.),\w \\6 ^ond, &c/and 
married George Tippin^hy whom Ihe had iflue Literetia Tippin the fo to the tenth 
now Icllor cf the plaintiff. Elizabeth dying in the life-time of f‘-“ of body 
Edward Cofon her fatiicr, he levied another fine, and made a new * 

fcttlenient < 'f the lands, viz. to himfclf for life, then to his wife 
for life, remainder co the defendant and his heirs with warranty, ther wife, and 
&c. (or want of fuch 

,, ilfue to the heirs 

The queffion was, What eftate was vefted in Edward by the .,f (he body of 
firft fetllcmcnt; that is, whether the iieirs of his body” lhall faid and 
take by barchufe or by defeent? for if by purchafe, then the fine for wantot fuch 
which lic levied akerwards, is no bar to them. 

It w^\s argued/ or the plaint! f., that they muft take by / //r- 
chafe, becaiife where the anceftor has no eftate for lile, as in this 
cafe he has not, tliofe cannot be w’ords or limitation ; tliat tdwarn j,,,. ^y df. 

had no eftate for life precedent to thefe words ; that if he had cent. 
it muft be cither, *• by c.xpre/s Uniitaiiou'i or, by operation * j- ^gi 1 

cf law. It is not by exprefs limitation, for the eftate wdiich is ^ f 

.limited to hnu, is gone by the marriage, and then it is imme- s.e.Carth.iya, 
diately in the wdfe, and he is not lb much as named again but in s. C, Holt.yjr. 
the limitation where the inheritance, upon failure of having iOuc s. c.i.Ld.Ray. 
male, is fixed in the heirs of his body. Neither can any eftate ^ 3 . 
arife to him for life in right of his v.^ite by operation of law, but J* 
only poj} faftoy viz. after the death of his wife. The only 150.2V* 
authority which looks to the contrary is the cafe of Fenwick v. 2 i.tv. 75. 
Mitford (af which was a fpccial verdid in ejeftment upon a Salk 675. 
leafe made by /hithony Mitford^ who, being feifed in fee, conveyed 

Ante, Is;. Uavis and Speed. 1. Peer W’ms. 387. Prec. Chan. 34a, 435. 3.C01M. bis.“Difcent? 

}. Fcarn Con. Rem. 53. z. Bac. Abr. 34. 4. Bac. Abr, 300. 

(n) Moor, 7,84. S. C. i. Leon, xSi. 3 . C, 2, Co. 9 r« S. C« i. And. 28^4 
$ec Co. Lit. 22. b. 
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the lands to the ufe of Jafper his eldeft fon and his wife, and to the 
heirs males of the body of the faid Jafpevy remainder to his own 
right heirs ; Jafper had i/Tiie Mary only, and died j novi^ though 
Jnthony hzAno particular eftate, jfct the remainder limited to his 
right heirs, was in him as his aniient reverfton, and w'as never 
out of him, but it did not veil in his right heirs as a remainder, 
by way of purchafe, becaufc the lawcrca'ted an ufe in him during 
his life (though he had departed with the whole fee) till the 
future ufe fliould arife j and wherever the anceftor takes an 
eftate for life, be it how it will, cither by expreft limitation or 
operation of law as in that cafe, and then follows- a limitation 
fo his right heirs, they (hall not take by purcheje^ but ly defci-nt. 
But the cafes are not parallel, or guided by the fame reafon ; fer 
thecllatc moving from Mitf^.rdy fo much of riic uic .is' 

limited was in him as a reverfion, which w.i> tjie verv 
i'vim.' jaj. J'cafon of that judgment. But here ZiVn'rfr./lus expn-ilv limited 
4Sd. :i(). truilccs during his ow'n life, and the remainder 

Pfec.ci-.«n.58v. ^ing afterwards limited to the heirs of his body, that mull be a 
44?. 46!. new-created eftate, and conlcquently the lu-ijs mult take by pur- 
Gil). L. R. in. («hafc. It is true, a man cannot make his own right heirs pur- 
U Peer Wm-. ^^afcrs by the nruno of “ heir«,” citi.er in a convcy.aiiCf by way 
so. 219. 197. by his laft will, but he may m..ke them fo when an 

eitatc tail is given, becaufc that is a new-eroated cllacc diiTcrent 
from what the law makes. * As if a feoftinent in fee be made 
to the ufe of tiic feofror for life, then to rht* ufe of his heirs, .and 
of the heirs males of their bodies, the word “ hcir.s’' here is a 
word of purciinie {a) ; for if it fliouIJ not, then the words which 
fcllov/, viz. the htirs males of their bodic*-,” would be void. 


8. Mod. 1 j. 

p. 16;. 


59. 219. 397 

J16. 
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j, Pt'-r Wm<. 
1. T^;, 

3. Peer VVm*. 
63. 


w-ilich iv I : 

P'jphoni 


iolution in the cafe of Southcett v. Stowell (i), 
• tile contrary, viz. Tkotucs had ilVwe two fons, Sir 


’ . ij. 


f 1 

C '• 


It.n, 'and IP'ilHam his youngrll fon ; upon tJic 
ll fon he covenanted to llai.d Itifed to the ule 


Corny. 72. 123. q'J^cTC 
160. 

CaleJ r. T. 17. 

22. 2;6. 

Srm. 35. 4S;. m.arria^!;- '-i 

1*79* of his lkid lia., and of the heirs males rf his b« -.iy, -and for want 

of fuch ifiu -, t'> li'.e heirs mdes of the body of the father, remain- 

d- 
f' 
fo 

dd u'eVemained in him,and that n Hiian, \vi;o wa-^ the heir im-.e 

Mot f;;kc h\ t’'..k:e::t, becaufe In'- l.ulicr liah 




tail wa•^ executed in him. 'I'he likr: r'blutton was in jWihaei 
MiijoriTs (ir;j£ {c)\ hc had ifluc Rrbrrty by a firft venter j aitcr- 


(/*) SIeltey’*Cafe, i. Co. 95. h. 
{h) I. 220. 2JT* 


(-) I. Stod. m. ,59. 


wards 
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«ards he married a fecond wife named by her he had iillic Trpnif 

JRalph^ who had ifliic Robert ; Michael upon his fccond mariuigc agtin/l 
covenants to ftand felfcd to the ufe of his heirs males to be be- 
gotten on the body of Jane^ revevfion to his own right heirs ; and 
it was held that Michacl)M^ an eftats for life by implication (a)y 
and the tail lilcev/ifc executed in him. But neither of thefe cafes 
come up to the point now in queftion, but differ very much; 
becaufc here the fee-fimple was abfolutely vefted in the truftccs 
during the life of Edward\ fo that he could not have an cllutc 
for life either by implication or by operation of law. 

A SECOND POINT was made, viz. if it fhould be adjudged * 383 3 

that they take by purchafe, then whether a collateral warranty will 
not bar the plaintiff, who is an infant; but this was not much in- 
I'tilcd on, for it was generally agreed, that the warranty could not 
have any effeit, becaufc it was in the cafe of an infant., and that 
if file had been of full age, it would not have prevailed, becaufc 
iliefe collateral warranties are not much favoured in law {b). 


Those who argued for the defendant made thefe points : 
First, If no eftatc for life were exprefiy limited to him, yet fuch 
an ertate he had by way of refulting ufe: and Secondly, That 
the laft limitation to him and his heirs will make fuch an eftate. 

As to this matter it was faid, that if Edvjardha .6 an eftatc for life 
by wav of refulting ufe, then his heirs could not take by 
and that it was plain he had fuch an eftate, becaufe the reverfion 
of the fee being not difpofed by him, it muft necellarily follow, that 
the ufe of that fee continued ftill in him, and caufed an cLate for 
life till the future ufe Ihould arife; which eftate for life, being al- 
ways in tjfe-, was executed by the ftatutc 8. c. lo. to 

the^offeiBon; and though tlie limitation to h.s “ nght hem 
“mes after the “ heirs of his body ” yet that will make no alte- 
ratTon becaufe not only words but lentences may be tranfpofed to 
ri^^ke the deed anfwer the intent of the party (r). But adm.tMg 
there not be any fuch traurpofttiou bj; the rules of lap then 
it was liiid, that the limitation to “ the right heirs ofEdMctd 
waT“o J, becaufe it is no more than what the law would have pft 
uDon them without thofe words i and that the precedent limitation, 
T to “ the heirs of his hotly,” fhall not be taken as a new ctp 
ftate, and different from what he had before ,n the land, b« 
atca,cua , which was never feparated nomhis 

as t c j f gogy are included in himfeIf, and by 

?:'„tience «chTliS^^ nLft carry thefe to him > and this 
is fiffident to create an eftatc for life in him, as reftiltmg out of 
le ^c en fee; and therefete his heirs mud take by dekent 
• rtkZ the very reafon of the judgment in the cafe of ftmund 
in which there was a folemn rcfolution made upon con- 

(.) s. Mod. .... .. Bl. Rep. M7. (0 

(A) See the 4, & 5* dim. c, 16. 

fcrcnce 


[3*4! 
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CO&ON. 


fcrcnce with all tiik TrDt;Es or f'^GLAND, the authority of 
which judgment has nat been yet {halccn. No man will dcn}^ 
that if a particular citato for life had been limited to him by his 
own a<Sl:, and afterwards to “ the ufc of his ifluc in tail, 'and for 
“ default of fiich iffuc to his own right heirs,” hut that the re- 
vcrfion of that fee expectant upon the determination of the tail 
had been ftill in him ; for though he had departed with the fee, as 
Edward did to the truftccs in this cafe, yet he did not pafs away 
the reverfion of that fee, for that was limited to his right heirs. 
Now if fuch a limitation is not void for the rcafoii abovemen- 
tioned, then it mull necefiaj ily create an ufe in him for life until 
the future ufe Ihould happen, bccaufc he could have no right heirs 
during Ijisownlile: and my LordCoic/-: tells us it is the fame thing 
where the eftate Is created by implication of hivv or by the act of 
the party ; for which way foever it be, an eftate for life he had ; 
and the contingency never happeniiig, he had by that means an ef¬ 
tate tail in him which was barred by the fccond fine. Agreeable 
to this was the opinion of my liORD Hale in a later cafe of the 
fame nature (aJi he held, that by the limitation to his own right 
“ heirs,” no new eftate was railed, but the reverfion of the old 
eftate in fee was qualified in the fi olFor or covenantor by operation 
of law, and made an eftate for life in him to ferve the liinitation; 
thefe are his very words. 

Kotf. There was no judgment given in this cafe upon the firft argu- 

S«;cS’rcc. Chan, jyient; but THE Court inclined, that no eftate for life did arife 
34 ®. 438* jp Edward to fupport the fublcquent limitati.»ns ; fo that the fee 
tail was not executed in him, aiid by confeqiience tlic fine no 
bar (/>). 


•[385] 

Cafe 143. 

The Plactta. 

1. Sa)k. 147. 
3. Ld.Ray. 75. 

^lemorandum. 


(rt) I. Mod. i2J. 

(i) S. C. Carth. 2-4 fayr, The 
Whi le Court upon the Lirt aixumc-nr 
vfas clear in opinion, ann S. C. Holt, 731. 
it was adjudged vxitlif.w; ilItTiculty, 
that ibis was a rtKa.'KUit-j and 


fuch as the hc'r fliould take by purchaft. 
and not by dijcint ; and accordingly, by 
S. 1 -. I. Ld. R.iy. 3 ^. jvnoMENT was 
given fi.r the plaintiiT n[l>y itfe. S. C, 
Comb. 313. Fiarne’s Coming. Rem. 52. 
67,60. I’icc. Chan. ^33. 


* Riimball. 

Hiliiry ^u'n;, 5 . v.lary. Roll 272 . 

■pLEAS before our lord THE king and lady the queen at IVcJl- 
minjler^ of the 'I'erm of Zt. Hilary^ in tlie fourth and fifth year 
of the reign of the; Lord William and Lady Mary now 
king and queen of England^ l^c. 

Southamptonshire, to 767 /.—Be it rcmcmb.rcd thatherc- 

dar» 
of 

qtieen of 


tofore, to wit, on Saturday next after r ight diiys of Stihit Au 
tin^fyi the 'Perm of Suittt MichaelyXw the third year of the reign 
the Lord William and I^ady PidAUV now king ain! queen 
England^ tiff, before the faid lord tlie Icing and lady tiie tjueen, at 
y/rJlmhijUr jyiUiam JVaitcr-^ clerk, by RU/ ard Jfiil\ his 


atloNiev.. 

/ * 
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attorney, and brought herd into the court of the faid lord the king 
Jwid lady the queen then there, his certiln bill againft Edmund 
Rwnball^ in cuitody of the marlhal, &c. of a plea of trefpafs upon 
the cafef and there are pledges of profecuting, to wit, yohn 
Doc and Richard Roc ; which faid bill follows in thefe words, to 
WIT, « SOUTIIAMPTONSHIRE (to wit) IViUiam IP'alter^ clerk, 
complains of Edmund Rumball, in the cuflody of the marftial of 


Walteh 

againft 

RuMBAlt* 



Declaration in 
trover and con- 
verlion, for cat* 
tie, goods, and 
ciiattcli. 


“ third year of the reign of the Lord William and Lady 
“ Mary now king and queen of ii’wy/rtW, fiJ’f. at Andover^ in 
“ the county aforefaid, was polVefied of tlie cattle, goods, and 



[ 386 ] 


and one Hack of wiicat, to the value of one liundred pounds of 
‘‘ lawful money of /««./, as of iiis own proper cattle, goods, and 
“ chattels i and being fo polleAed thereof, the f.ud JVilliam^ af- 
“ tervvards, to wit, on the tenth day of jV<>i'v.wVr, in the third 
‘‘ year abovefaid at Andover aforefaid in the faid county, cafuallv 
“ loll the cattle, good?, and chattcL aforefaid out of his hands .and 
poiVeffion ; which laid cattla, goods, and chactels fo loft, aftcr- 
“ ward, on the day, year, a.id at the place lall abovcfiid, came to 
“ the hands :md poftcAion of him the faid Edmund by finding: 

“ ncvcrthelcls the faid Edmund^ knowing the cattle, goods, and 
“ chattels aforcfiid to he tiic proper cattle, goods, arid chattels of 
“ him the faid /iP/V/'V/w, and to him the faid H 'lLiCi-n of right to 
“ belong and appertain, but contriving and fraudulently intending 
“ craftily and Cubtill} to deeeiv'e and defraud ih;u the faid Wiliumt 
ill this behalf, hat'i not yet ilelivcred the c.ittle, goods, and 
‘‘ chattels, aforefaid to him the faid IFdliam (r.kliough often re- 
“ quelled, otc. j ; but the laid afterwards, to wit, on 

‘‘ the twelfth day of JS^ovember^ in the thinl year aboveliiid, at 
“ Andover aforefaid, converted and difpoi'ed f)f the faid cattle, 

“ goods, and chattels, to his own proper uie and profit: wherc- 
“ upon the laid il ’ilUam fiiith that he is injured, and hath damage 
“ to the value of two hundred pounds ; and ihereupon he brii’gs 
“ fuit,’* &c. 

Ar^D NOW at this day. To wit, Alond'iy nc::t af'or eight davs Imparlance, 
of Saint Ilitiiry in this fame Ti'er n utvdl whi'>.n day diu laid 6,’ /- 
rnnnd h:id leave to imparl to the bill eforeraiJ, ;'.:id t:ie:; to anfivvr, 
dvc. before the lord the king and lady i :!E qvL'j.t: at fy^/i- 
m'ndlcr COMETII as well the f id Tyidia n by his attorney afo.e- 
fiid, as the f.iid Ed?nund by [Lnry Cur'' his attvjrnry; :i;k 1 tlic 
laid Edmund defends the force and injurv vv'nen, ere. and faith that 
he is not guilty thereof; and of thi- he putshimfri:'.ipon the c .;u:i- 
try ; and the laid ITiiluim tliereupon likewife, Ac. ruEP.::eo.;ir. 
letajury thereof come before tneuv.I thk King iura rite lady tum 

\ . r 


= ‘ Not 2uIUy’ 
jn-MiScd. 




Hilary Term, 6. William & Mary, In B. R. 

WAtTKR TXWeJlminJiiry pn Monday next after eight .days of the 

ngam^t Purification, of the Blejjed Virgin Mary^ and who neither, &c. to 
Romball. cognizance, &c. becaufe as well, &c. The fame day is given 
to the partiesaforefaid there, &c. Afterwards the procefc be-* 
tween the parties aforefaid is thereupon continued of the plea afore¬ 
faid by refpiting the jury thereof between them, before the lord 
THE KING and the lady the queen at Wejiminjier^ until IVcd- 
nejllay next after fifteen days of Rafter thence next following, unlcfs 
the juftices of the lord the king and^iy the qijeen affigned 
to take the alfizes in the county afd|Hid, fliall before conic 
on Tncfday the eleventh day of jlpril a^ne Cajile of IVinchcjicry 
in the county aforefaid, by form of the ftatute, &c. come for 
want pf jurors, &:c. At which day before the lord the kino 
and lady the queen at IVeJiminftcr^ come the parties aforefaid-. 
by their fuid attornies, and the faid Jufiices of the faid lord the 
KING and lady the queen before whom, &c. fent here their re¬ 
cord before them had in thefe words, to wit, “ Afterwards on 
“ the day and at the place within contained before William 
« Dolben, Knight^ one of the Jufiices of t!ie lord the king, 
“ and lady the queen afligned to hold pleas beffire the king 
“ and QUEEN themfelves, and John Powell, one of the 

“ juftices of the faid lord the king and lady the queen of tht; 
“ bench, Juftices of the faid lord the king and lady the queen 
*[''87] *** afligned to take the affixes in the county of Southampton bv 
^ ^ “ form of the ftatute, &c. comes the within-named iVilli im 

Walter^ clerk, Iw his attorney within contained, and the within 
“ named EdmundRumhall^ although folemnly called, did not come, 
“ but made default.’* Therefore the jury whereof mention is 
within made is taken againft him by default, and the jurors of that 
jury being called, fome of them, to wit, yohn Hale^ Francis 
Kent, is'e. (eight more ) came and are fworn upon that jury ; and 
Tales Je tirtna -thc reft of the jufors of the fame jury did not appear, 
jiaHubi.s, therefore otiiers of the byftanders, by thc Iherift'of the county afore¬ 

faid, being chofen for this purpofe at the requeft of him the laid 
JVilliam PValter, and by the command of the Juftices aforefaid, 
are newly appointed, whofe names are affiled in the panel within 
written according to the form of the ftatute in fuch cafe lately 
made and provided: And the jurors lb newly appointed, that 
is to fay, Richard Hawes and Jofeph IVatts, being called likewife 
come, who being chofen, tried, and fworn to fpcak the truth con¬ 
cerning the matters within contained, together with the other ju¬ 
rors aforefaid, before impanelled and fworn to this purpofe, fay 
Sbxcial ter- upon their oath, at one fohn Smithy efq. on the lixteenth day of 
*icT. O£iohery in thc twenty-eighth year ofthe reign ofthe lordCn arles 

the Second late king of Englandy Cffc. was feifed in his demefne 
Scliin in fee. as of fee of and in one barn and two hundred acres of land with 
thc appurtenances lying and being in the foreft of Chutey one part 
thereof being within the hundred of Kinnerjleyy in the county of 
IViltSy and thc other part thereof within the hundred of Andover 
IVithouty in the county of Southampton and being fo feifed thereof, 

afterwards^ 
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afterwards, xo wit, on the feventeenth day of Ostober in that Walt** 
fatne year,' by his certain indenture fealed with his feal, and to the 
jury now. fliewn here in evidence, bearing date the fame fixtcenth 
day of Oilober^ demifed the tenements aforefaid with the arourte- A»ddemifcdtfi« 
nances to one TVllliain Walter^ the father of the faid tVilliam «- 

Walter^ the now plaintiff, for the term of twenty-one years from 
thence next following and fully to be complete and ended; yield¬ 
ing and paying therefore during the fame term to the faid John 
Smith j his heirs and affigns, the yearly rent of forty-three pounds 
and ten (hillings of lawful money of England^ yearly and every 
year at the Feaft of the Annunciation of the Blepd Fir gin Mary 
and Saint Michael the Jrchangel by equal portions ; anil that by 
virtue of the faid demife the faid IViiliam IValter the father af- entered 

.^erwards, to wit, the fame day and year entered and was pof- 

feffed thereof for and during the term aforefaid, the rcverlion thereof * ' ' 
to the faid John Smith then and yet belonging j and that forty-fix 
pounds and eight pence of the rent aforelaid, on the twenty-firfi: 

* day of OSiober^ in the year of our Lord one thoufand fix hun- ^ [ 388 } 

dred and ninety-one v.'ire in arrear and unpaid to the faid John « .. 

Smithy for which the faid Edmund Rumbally on the faid twenty- **' 

firfl: day of Oilobery by the command and order of one Henry Gur- AnJ tlie d^fen- 

nonsy then and continually afterwards until this time being bailiff 

of the faid John Smithy he the faid John Smith being then and b.v*rffi^(th 7 * 

continually afterwards until this time in parts beyond the feas, dif- landlord being 

trained the cattle, goods, and chattels within fpccified in the de- beyond the feas) 

claration within-vvritten, then being the cattle, goods, and chat- ^‘^^^ined for 

tcls of him the faid William Walter the now plaintiff, being then uponTheTa'nds 

levant et couchant upon the faid demifed preniifes, that is to fiiy, demifed in two 

one part thereof upon that part of the faid demifed premifes which hundreds. 

lies within the faid hundred of Kinnerjleyy in the county of WiltSy 

and the other part thereof upon the other part of the faid demifed 

premifes which lies within the faid hundred of Jndover Withouty 

in the county of Soutbamptony for the rent aforefaid, fo being in 

arrear: and the fame day and year gave notice thereof, and of the 

caufc of the faid diftrefs to him the faid Wiiliamy according to the 

form of the ftatutc in fuch cafe lately made and provided, entitled, 

“ An adt for enabling the fale of goods diftrained for rent in cafe The ftatute of 
“ the rent be not paid in a rcafonable term.” And T112 said 
JURORS upon their oath aforefaid further faj, that at any time after *=• S* 
the dill refs aforefaid, the faiil William Ualtery the now plaintifF, 
hath not brought or profccutcd any writ to replevy the cattle, no replevinfae4 
good^ and chattels aforefaid; wherefore after five days had been out. 
elapfed and expired after the faid notice to hifn the faid Wditatny . 

and before the exhibiting the bill of him the faid Wiiliamy to v/it, cxpiitd. ^ 
on the fecond day of Novembery in the year of our Lord one thou¬ 
fand fix hundred and ninety-one aboveiaid, Edmund Rum- Goodsapp'aife<J. 

bally together with the conftablc of the hundred of Kinne. Jlcy afore¬ 
faid for the time then being, caufed the cattle, goods, and chat¬ 
tels within-mentioned in the declaration aforefaid, v/ithin the hun¬ 
dred of Kmmrfiey aforefaid, to be appraifed by two appraifers, .An<^ aficrwardf 
fwom within ti»t hundred to appraife the fame truly according to foW* 

the 



Hilary Term, 6. William Sc Mary, In B. R; 


■Wai T**. 

^ againjl 
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main in iii;* cuf- 

tody. 


beft of their underftanding, by the conftable of the Cime hundred 
of Kinnerjley^ in the prefence of the conilablc of Andovcir ^i^ithaut 
aforefaid j and that after the fiid appraifement of the cattle, goodSj 
and chattels aforefaid, and before the exhibiting the biJl of him 
Th? goods were the faid IVilliam Walter^ the faid Edmund RumballioXdi a certain 

Tuc o/ h * I* parcel of the cattle, goods, and chattels aforefaid to certain per- 
uco tie rent. unknown to the jurors aforefaid. But the faid jurors upon 

t'leir faid oath further fay, that the faid cattle, goods, and chattels 
* C 3^9 J j, were not of the value of the rent aforefaid, fo being * in 

arrear as aforefaid, nor were fold for the value of that rent fo beiny 
in arrear; and the jurors aforefaid upon their oath aforefaid fur¬ 
ther fay, that the cattle, goods, and chattels aforefaid were ap- 
praifed in manner aforefaid, and not otherwife or in any other 
And thercfidue manner ; and that the faid Edmund Kumball took and ca; ried away., 
uniold yet re^- jjjg ('^jj cattle, goods, and chattels not foKl after the ap* 

' praifement af'rcfaid, to be fold when there fhould be an opportu¬ 
nity, and yet detains in his cuftody thofe cattle, goods, aiul chat¬ 
tels : Bu r WHK i iirn. upon the whole matter aforcLiJ, by the 
jurors aforefaid in nianner ui.d form af*.rclaid found, the fiij 
Edmund Rumbail\iz (,u iLi v of the preniifcs wi ld.', laid to his 
charge bv the faid dcM::ration, the jurors arc vvhf,il\ ignorant, and 
pray thereupon the advice of the Court of the lord rnr; kin’g and 
lady THE QUEEN I’.ow here: .And li- upon tia laid matter it fliall 
feem to the Court here that the f.dd td:ninid Rumbatl be guilty 
of the premifes within l..id to his charge by the faid declaration, 
then the laid jurors fay upon their oatn, that the fai;i Edmund 
Rumbaliis guilty thereof, as tiie faid JEiil'unn ll 'idtcr v.’ithin thereof 
complains againft I’.ini; and then they afiefs the liamages of him 
the faid by occafion tliereof, heiidcs his co/ts and 

charges by him laid out about his fuit ii: this behalf, to eighty- 
fix pounds, and for thofe colts and charges to forty fliillings : And 
IF upon the whole matter aforefaid, by the jurors aforefaid in 
manner and form aforefaid found, it lhall feem to the Court here 
that the Edmund Rumbail \s HOT guilty of the premifes 
within laid to his ciiarge by the declaration aforefaid, then the faid 
jurors upon their laid <;ath fay, that the faid Edmund Rumbalt is 
not guilry <*f the premifes within laid to his cliargc by the decla¬ 
ration aforefaid, as the laid Edmund Ru?nl>all witiiin in pleading 
thereupon hath allcdgcd. And bccaufc, &c» 


* [ 39° ] 
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* Wnkcr a<:r(diipi Rumba 11. 


If a dWlrefs be ^t^ROVER. Upon not guilty pleaded, a fpccial vcrdicl was 
made of cattle J. found, that JEbn Smiir-, r/y. was feifed in fee of a barn, and 


... . . , 

for arrears of hundred acrcs of lar.d in the foreft of C.hnte^ whereof part was 
fcnt on lano 

lyinjt within d.ftVrcnt hundreds, the ct;rii' ib!e of t!ie iiundfcd wlicre the diffrtfs was driven and im- 
|>oundcd is th;- proper officer to fv. e.n t!ic ipernifi.!*: under the flatiitea. // 17 /. <5 c. 5. ; and 

a flic by tilt dillralntir or I. . b i.l.if, tliou,;h i.cithcr fi'.',rilf, under-fijcrjff, or ccnltable be prefent ac 
the Lie, for thepiice at wfiicii n ty wcic ftpi’i'.iiictl, is 5 it i}i.iii be iiittmlid the fieft piiccun- 
Kfs ibeconuaiy app'-nr; ard il the i;oocli ci'.tr .ir.cd be not the proptr {^rcrL of tie tenant, the owner 
cannot brin^ an adfi'*'n of tr/^^yee ti> rtcvvtr them bi'ck, if the diffraiiior t,.ivc him notice cf .he diftrltrs 
five before the fslo, for bw might have rcple-jlcd them ; but if the trn.mt Ii.vt iti'l-iviod them, notice 
to/j&f tvoitld no' liave been iviiiicieiu.— S. C. la, Alorl. ^6. S. C. .Salk. 147. b. C. Coitjb, 

33C. S. C. Ld. ly. 51. S. C. Kay. iv.t. 1^3. Ld. Ray. 14 • 1 
Dig. Qjliiefs,” ;D. S.), b. Com.Dig. “ Titfp«f»” (C. z.). z. Uai. 


I. Hull'. 3S0. 3. Com. 

Ah;-. 214. Hull. N. P. 3 !• 

iii 



HUary Ternl, 6. William & Mary, In B. R.' 

xn t^c hundred of KinnerJleJ^ in fVtltJhlre^ and the other part Waiti«’ 
within the hundred of jindover^ in Hdmpjhire \ that, being fo _ 

Icifed, on the feventeenth of October in the twenty-eighth year of «***a*'*>« 
the reign bf King Charles the Second.^ he did demife the fame to 
iVilliam JValter the father of the plaintiff for twenty-one years, 
under the yearly rent of forty-three pounds ten (hillings j that 
by virtue of that demife the faid JValter entered j that forty-fix 
pounds and eight-pence was in arrear for rent ; that the defen¬ 
dant, by the order of the bailiff or fieward of Mr, Smith who was 
beyond fea, difirained the goods in the declaration, for rent, &c. 
being levant et couJeant ujion the lands demifed (^?) ; that part 
thereof was within the hundred 6f Kinnerjlcy^ and the other part 
within the hundred of Andover \ that the defendant gave notiqe of 
life diftrefs made by him, and that the plaintiff did not replevy 
the goods; that five days after fuch notice, the defendant with 
the conftable of the hundred of Kinnerjlcy^ and in the prcfencc of 
the conftable of the huncred of Andover^ caufed the goods fo dif- 
trained as aforefr.id to be appraifed by two perfons fworn for that 
purpofe by the conftable of the hnndi'ed of Kinnerjley^ and in the 
prefence of the conftable of the hundred of Andover ; that after the 
appraifement the defendant fold feme part, but not to the value of 
the rent in arrear; U:at he carried away fuch goods, which re¬ 
mained unfold, in ordvr to fell them when he (hould have an op- 
|>0rtunlty; and fo made a general conclufion, 

Xhofe who argued for the plaintiff took fcveral exceptions to 
the verdidf:. 

First, That it was not found that the goods were fold with 
the concurrence of the fheriff or conllable, tvhich they faid was 
contrary to the ftatute of 2. (Vill. cS Mary^ c. 5.; for by that fta- 
tute they are required to be prefent as well at thejetie as the appraije^ 

•^.cnt \ the reafon isj breaufe if there Ihould be any overplus, it rnult 
be left in their hands. 

* Secondly, That it is not found that the goods were fold * f ' 
for the btf price which could be gotten for the fame, and if fold at ^ 
an underrate, fuchfalc lhall not conclude the party. 

ruiRDLY, That it is not found the defendant had any dirc<Siou 
to lell the goods j it is only faid that he took, them by the authority 
of the landlord, who mu ft; be intended the party diftraining, and 
he might have kept them ftill as adiftrcls. 

But thefe things were not much infilled on ; J:he material ex¬ 
ceptions were, 


{aj And new by ii. Gev. 2. c. 19. 
f. S. *• Every lelTce or landlord, his ftsw- 
'• ard, baililT, receiver, or other pciTon 
** imj oweretl by him, may take, as a dif- 
t: ft for arrears of rent, any cattle or 
i ock of the tenant, ieedinj' or depaf- 
** -uring upon any common appendant 
** or appui tenant, or any ways bvlong- 

VoL. IV, 


“ ing to all or any part cf the premifea 
“ demifed or haUlcn, and also all fort* 
*• of corn and grafs, hops, roots, fruits, 
pulfe, or other produft whatfoever, 
“ gtowing on any part of the eftates de- 
“ mifed or holrfcn, ftc.’* AndfccWal* 
lace t'. King, s. H. ftl- Rep. *5* 

A a Fourth!. v> 
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t FouRTHLY, That it is not found tfjat notice was left at the nroft 

agairift notorious place of the premifes; but only that it was given to the 
^vMBALL. plaintiff himfclf, who was owner of the goods, when it fliould 
have been given to the tenant of the landsj by the exprefs words of 
the ad. 


Fifthly, That he has notcaufedthe goods to be appraifed 
purfuant to the ftatute. 


II, Mod. 71. 
S9. 

Set; 11. Gto, 2 . 
C. 19. 


As to THE FOURTH POINT, if the ftatute were out of the cafe, 
here is enough found to make the defendant guilty; for, at the 
common law, no man was to be divelled of his property but by 
the judgment of his peers by the law of the land. It is true, this 
flatute has mjde fome alteration of the common law; but if 
the authority thereby given be not purlued, or if the partji , 
abufe fuch power which the ad invefts him withal, he is a tref- 
paflTer ah hiitlo. It is like the cafe where a defendant as bailiff of a 
manor, to which waifs and eftrays belonged, juftified the taking 
of a gelding as an eftray, which he kept till the plaintiff refeized 
him ; and the replication was, that before the refeizure the defendant 


worked the gelding; and upon a demurrer he had judgment (a) ; 
for it is an abufe to work an eftray, becaufe the defendant had it 
o'.'.Iy by authority of law, and the abufe thereof makes him a tref> 
paflcr ah initio. But becaufe this cafe will depend upon the con* 
ftrudion of the ftatute, it is iieceflary to confider the words, viz. 
It requires that where goods are diftrained for rent, “ and the 
“ tenant or owner of the gdods ftiall not within five days next 
See the cafe of « after fuch diftrefs taken, and notice thereof (with the caufe of 
u.ng, u taking^ left at the chief manfton houfe, or other moft no- 
1. H. Bl. Rep. „ torious place on the premifes charged with the rent fo diftrained 
** “ for, repievy the fame with fufficient fecuriiy to be given to the 

“ Iherift'according to law, that then, after fuch diftrefs and no- 
[ 392 ] ** afoi-wfiid, * and expiration of the faid five days, the per- 

^ “ fon dlftrr.inlng (hall and may with the fheriff, or unde*r-fheriff 

“ of the count v, or with the conftablc of the hundred, parifh, or 


“ place v/here fuch diftref; lhall be taken (who are required to 
o be aidnig :.ndaflifting therein), caufc the goods to be appraifed 
“ by tv/o I’worn appraifers (whom fuch Ihcrifi', undcr-ftierifF, or 
ccnltable arc iinpowered to fwcar) to appraife the fame truly 
“ according to the beft of their underftandings j and after fuch 
“ appniii'enicnt lhall and may lawfully fell the goods and chattels 
“ fo dlftr.'.lii-.'d for the beft price can be gotten for the fame, to- 
“ ward r.itii. fact ion of the rent and charges of fuch diftrcls, ap- 
“ praif. inent, ?.>vi f-le, leaving the overplus (if any) in the hands 
“ of the fai l IhcriiT, u'lJvr-iherifF, or coriftablc, for the owner’s 


“ ufe.” Now the defendant Ij.is not purlued the authority given 
by this claufe cither within the words or meaning thereof-, and 
though it be a ri-mcd'dl law, yet confidcring the hard methods it 
prcfcnbe.s, it ought to be taken -as a penal law, and fo to be con* 


(«) Cro. Jac. t j6. S. Co. 146. 


ftrued 
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ftrued very ftri< 3 :ly : that the defendant has not purfued t'le au¬ 
thority given, appears thus, viz. It is found that the goods be¬ 
longed to the plaintiff, and that notice was fi;iven to him of the dif- 
trefs, when by the cxprefs words of the a6t it ought to have been 
given to the “ tenant of the landsf for otherwif'e the uelign of 
this law is not fatished, becaulc the tenant of the lands might have 
paid the rent, and faved the goods; and if not he might iiave re¬ 
plevied them } and it is not found that he refufed to rejjlevy them j 
fo this circumftance is not purfued. 'rhata bare poffcffion with¬ 
out a property will entitle one to a replevin, will not be denied ; 
for it is frequent in our bc'.oks, that trefpafs will lie for him in 
whofe poflefTion agiftments are, againfl any one who fhall take 
them away (a). It is true, the a^t mentions “ the owner” who 
Jias a fpecial property as well as “ the tenant” who has *a ge¬ 
neral property in the goods; but it feems plaiji, that upon the 
frame and conflruftion of this claufc the perfon who has the ge¬ 
neral property ought to have notice of the diftrefs, becaufe, as it 
has been obferved, he might have replevied; and fince no man 
can difeharge the duty fo well as the tenant, therefore he ought to 
have the firll notice of the diilrefs: he is likewife to be confmered 
in the confequence of this cafe j for if his cattle be taken away, 
he cannot cultivate the land. 

Fifth point. He has not caufed the goods to be appraifed 
purfuant to the ftatute j becaufc a joint authority is given to the 
perfon diflraining and “ to the flieriffi ur.dcr-fhcrifF, and conffable 
“ of the hundred, fkc.” where the diftrefs is taken, to fee the goods 
appraifed : now if * the appraifement was without them, or the 
appraifers not fworn, or if fworn but not by a proper officer, all is 
void. And as to tliat the diftrefs was taken in tv/o hundreds, and 
the appraifement by perfons fworn by one conftable and not of that 
hundred where part of the diftrefs was taken i now the ftatute re¬ 
quires the conftable of the hundred where the goods were taken 
to fee them appraifed; fo that both the conftables of both hun¬ 
dreds had an authority over this diftrefs, becaufe taken in two hun¬ 
dreds, and the conftable of one hundred alone had no power over 
the goods taken out of his hundred. If a man grant the manor of 
Dale in the county of Wilts^ and it extends as well into Berks zs 
the other county, yet no more paffes than what is in fFilts 
7 'he ftatute of lVeJ}mi»Jler the Second^ c. 14. gives procefs in an 
adion of wafte againft guardians, tenants in dower, &c. and ena6is. 

That if the defendant do not appear upon the fummons, attach- 
“ ment, and diftrefs, the fherifF fhall take with him twelve men, 
“ and go to the place wafted to enquire of the'wafte 5” this can-* 
not be done by any other perfon than the fherifF, and it muft ber 
done at the very place wafted, and no where elfe. So the ftatute 
of Merton {c) ena<fts, “ That where a man is diffeifed, and re* 

(a) Year Books 9. Wtn, 4. pi. 43.} (i) i- Roll. Abr. 50. 

14. /Tea. 4. pi. zS.; 48. Eiw* 3. pi. zo. (r} »o. Hsa. 3 * S* 

Bro. Abr. title “ Trefpafs” 68. 

Aaa 


Waltei 

againft 

Rumbalx 


10. Morf. 

12. Mod. 383. 


TO. Mod. z66. 
Ld. Ray. 923, 
1091. 15C8. 
Free. Clian. /. 
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V^tTTK «« rovers in an aflizcof novel diffeiJin^fonA is again diflcifed by the 
a^atnft ci former difieifor, that there he may have a writ of redijjiijin di** 
rtfMHALfc. „ IherifF, commanding him, that affimptisf^um ro- 

« ronatoribus he fliall go to the land in perfon, &c.” The (he- 
riff took with him but one coroner, the other being fick ; and upon 
error to reverie a judgment in redijfeijiny it was reverfed {a) for 
that very rcafon, becaufe the authority given by the ftatute was not 
ftrictly purfued \ and yet that was a remedial law. The diftrefs in 
this cafe is in nature of an execution, and therefore being taken 
in feveral hundreds, the conftablcs of both thefe hundreds fliould 
have caufed the appraifement to be made. 

E contra, 'rhe queftions arife upon the conilruflion of 
this llatutc i the preamble whereof ftiews, that it was made for^ 
the benefit of the landlord, and not of the tenant., and therefore 
notice to the pcrlbn of the owner of the goods is fulHcient; for 
what reafon can be given why it fhould be left at the manfion- 
ha*ife, but that the owner might have notice by his tenant to 
replevy i and it could never be intended that notice fhould be 
given to both, becaufe it is in the power of either of them to make 
* [ 294 1 replevin. • It is the owner of the goods that is principally con¬ 
cerned ; and therefore a pcrfonal notice to him is much better 
than to be left either at the dwelling-houfe or any other notorious 
place upon the lands from which the di if refs was taken. 

As tj THE SECOND POINT, thc aifl juflifies the fale; for it is 
not in tile nature of a penal law, and I’o to be ftriiSHy purfued, but 
it is a remedial law, and mulf he conftrued according to equity. 
It propoles a grievance, and then provides a remedy by appraife- 
inent and l;.le of goods, if not replevied within a certain time 
therein limited. 'I'lils appraifement v/as made by the diredEfion of 
one conlh'ble in the prefence of thc other, and thc concurrence of 
both or either oi them fjems not to be I'o ncceflary in any thing 
relating to the appraifement as to the giving the oath to the ap- 
praifers. 'I'he conitable is a known officer in the law; all which 
he is required to do by this aift maybe done by parol, viz, he may 
give direclions that the appraifement may be duly made ; and 
therefore his prcfence only isfufficient. Ilis affilfance is for the _ 
benefit of tnc l.uidlord, in order to prevent any breach of the 
peace; and for that rcafon this law ought to have the moft 
favourable confiructioii that can be made. A fmall matter will 
amount to an aiding or alfiiling in a criminal matter (/*), but 
much finailcr in a civil act, cfpecially where it is for the benefit of 
the party ; and here tiie conftablcs of both hundreds being prefent, 
and one aJminificring the oath in thc prefc.ce of thc other, fhews 
tliis was not only the conlcnt, but the uciof both, for they both had 
authority to do it ; and it is fufficient il «louc by one, becaufe there 
was no neceflitv of adminiltering two oaths, Neither is it mate- 
ri;d that the eomiabU: of Andover was out of his hundred, becaufe 
he having a iuihcient auUiotity given him by thc flatiite may cxe- 


1 *) V. •• 


[y] I. P.C. 
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eutc it in any place ; and tllough he (hould adminiftcr an oath out WAtrt* 
oTthc hundred, the Court will make a con{lru< 5 tion of the ftatute 
fo as to give a remedy to the party, if no inconvenience is likely ^ 

to enfue.*— Then as to the driving of the cattle out of the hun¬ 
dred, it is but one diftrefs, and muft he taken as fuch ; and the 
driving, &c. is but the continuance of the taking faj. 

* Curia. Notice to the owner is fufficient; if not, it is fup- * [ 395 3 
plied after a verdict by the words Juxta formant Jlatuti nothiam 
dediti fsfr. It feems to be at the election of him who diftrains to 
give notice either to the tenant or to the oxvner of the goods (/»). 

Then as to the diftrefs, though it was taken in two hundreds, they 
being contiguous, it is but one entire diftrefs, efpecially fince it 
jwas taken at one and the fame time, and for one entire rent,‘and it 
ought to be put in one pound j and therefore the officer of the place 
where the diftrefs was driven is the proper officer within this ftatute. Latch. 6:>, 
Intrefpafs for taking of his cattle in iX the defendant jul'ribed for 
damage fcafant in his freehold in S. fromv/hence he brought them 
to the pound in D» and traverfed that he took them there ; this 
was adjudged repugnant ('rj, becaufe the driving them to the 
pound in D. was only a continuance of the firft: taking. 

Judgment was given for the defendant. 


(a) By II, Geo. a. c. I9. f. lO. 
« It flwll be lawful for any perfon law. 
** fully taking any dillicfs for any kind 
of rent, 10 impound, or otberwjfe to 
“ fecure, the d'.ltiefs fo madt , of what 
“ nature or kind fnever it may be, in 
*• fuch place, or or. (nch part of tl.e 
“ premifes chargeable with the rent, as 
*« lhall be molt lit and convenient for 
** the impounding and fccuiipg fuch 
** dirtrefs; and to appraife, fell, ant! 
« difpofeof the fame upon the premife':, 
in like manner, and under the like 
dirccllons and teftraints, to all intents 


and ptirpofes, as any perfon taking a 
** diflrefs for tent may do of the pre* 
rnifes by ilic 2. Maty, c. 5.” 

But it is provided by fedl. 9 that 
“ n'itice of the place where the goods 
and chattc'ls fo diftrained (hall be 
“ lc(.!g.;d fh.'ill, witiiin a week, he g vvn 
“ to the ii.n.int, ot left at his iart pi.icc 
“ of abode. * 

{h) i>ul!. N. P 5 ?I. 

(c; San';>-y. Leigh, cited in the cafj 
cf the liiilioji of Norwich v. C»'rnw.a!lis, 
Lntci!. 55, Co. Reported C.o, liliz. 
6C7. 


The King and Queen apair.ft Walcott. 


Cafe 145. 



A 
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foveral Terms in court; but the molt materi;;! ci roi w:;;; in the rccotd of an 
iud'«-rnent itfclf, viz. “ qnod intcrioraftia cs-tr,u ventremfrum ca- au-iodn- for 

“ fiantiirf en'^err"? 

.iflimed for this canfe, the record cannot hf antrntied, although the words are inferted iti the minutes 
of t!ic eletk of the indiflmcnts.—S. C. Sulk. Cji. S. C. Comb. 3 *' 9 * 5.;?. 

S C. 12. Mod. 9S- 3 - "'P’ 

I*, t'. 12-. Ante, 158. I. Roll. Abr. 156. Jones, 4:0. i.Salk. 47. 371. Show. C. P. 127. 

i. Silk. 106. 153. 134. 162. 200. 261. 8. Co. 157, Ld. Ray. 565. i. Com. Dig. 44J, 

S.ra. 102O. I. Com. Dig. “ Amendment" (:. C. l.). 
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Thcfe words upon thcfirft argument feemed very eflential, an 4 
are feldom or never omitted in any of the precedents of judgments 
fortreafon. Thofewho claimed the eftatc under the king’s grant 
perceiving this to be of fome weight, did in another Term move, 
that Mr. Tannee, Clerk of the Indl^menti for London^ might 
attend i which he did, and produced the record of the attainder of 
Mr. fValcott 'mcoMxt^ and jilfo the indictment upon which he was 
tried ; and it appearing that thofe words were amongll the minutes 
taken by him, andindorfed on the indictment, it was prayed, 
that the omiAIon mig^ be re(ftiAed,and the record amended by the 
minutes. 

* But this was oppofed by the Counfel on the other fide, 
becaufe if thefe words fhould be inferred, there would be then twe 
records; and it could not be a queflion upon which of thofe words 
this writ was brought, for certainly it muft be upon the record 
entered at length, and fettled by advice of Counfel, and not upon 
thefe (hort minutes taken by the clerk. In the fourteenth year of 
Charles the Firji (a), A man was attainted of murder before the 
juftices of aOizc ; he brought a writ of error, and afligned for 
caufc, that the record certified by the clerk of the aliize was, 
that he was indifled before the Juftices, Jcc. oi; the eighteenth t f 
Mareh^ and tried before the twentictii of tlie fame month, which 
was an error in fa6t, bccaufe it did not appear that there was any 
continuance entered between thofe days; and though it was only a 
mifprifion in the clerk in tranferibing the record, yet the Court 
would not fuft'er it to be amended, it being a criminal cafe. If 
there be an error in drawing up the record, this court cannot atnenj 
it, but it muft be done by that court where the judgment w'as 
given (h). It is true, a record of the court of king’s bench may 
be amended by anotiicr of* the common j b as ; but the rcafon is, 
becaufe of diminution alleJged (c), which cannot be to the feflions 
pf gaol-dwiivery. 

The record not being amended, it was thus argued yir the 
plaintiff m the writ cf error. 

The omilHon cf thefe words was in a neceffary and not in a 
formal part of the judgment. But in criminal caf s even matters 
of form are cffential, ani fb hcM ii this court in the cafe pf The 
King V. Tucker (d) ; and certainly if i!ie law tc.kc care that the 
indidlments fliould be exadi inform, a much greater care ought to 
betaken in the fubftantial parts of the judgment. Kverfmee the 
reign of Henry the Seventh^ in almoft all the precedentsj thefe 
words are in the judgment (e). There are fome few cafes where 
they are omitted (/), but thofe were either drawn up in hafte, or 
might be purpofely left out, when the king’s pardon was intended 
for the criminal. It is likbwife true, that thi.s is a treafon at the 
common law, and that the ftatute of 75. Edyj. 3. c. 7. preferibes no 

(«) I. Roll. Abr. ii^6. (A) i. I.H. Ra>rn. i. 

i^} PhilJip$ V. Bury, i. Show. (r) Coke't Fnt. 361. 

CO J. Roll. Abr.zo9. i.Roll.Rep. (/) z. Hawk, P. C. eh. 48. f. 3. 
471. 8 . Co. i 6 z. Popli. loz. Cfd 
Jae. 6z8. 
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f^rm of a judgment in treaibn j but yet this judgment (hall not be The Ktk J 
^^nformable to thole at the common law before the reign of 
Henry the^ Seventh^ becaule all thole judgments were defe« 9 ’'vc, and waIc*^-^ 
entered only in (hort notes, which was the true reafon of making X 

the ftatute of Eliz, c, * 2. to confirm all attainders of treafon * [ 39 ^ J 
made before that time, which ^as the ftatute takes notice) “ were 
^ either defedtive by corruption, or negligent keeping the re- 
“ cords.** The like may be faid of the Year Book 
which mentions only fome (hort notes of the judgments in treaibn: 
it is true, that of Hutnfrey Stafford is at length, but that book and 
Brook {b) in abridging of it are both miftaken; for the roll is, that 
ante mortem corda feindantur. Judgments in treafon, which is the 
jiigheft olFence that can be committed, ought to be certain and very 
exadl j they were never yet diferetionary, for that would be to 
give the Judges a power to favour fome, and pronounce more 
fevere fentences againft others, which they never did, or will 
undertake to do ; they only are to give fuch judgments which arc 
diredled by law. Some variances may be found both in my 
Juord Ceie(c) and Staundford, JuJiice (d)^ in judgments of 
treafon, but they differ only in immaterial circumftances, fuch as 
drawing on a hurdle^ &c. but agree in all other parts j and where 
they are entered at length, thefe words are always inferted. So that 
theie words are necelfary or not (ej ; if not necelTary, then thofc 
judgments in which they arc inferted are all wrongful; but if ne- 
ceffary, then the omillion of them is Ihort of what is required by 
law, and by confequence the judgment is erroneous. 

E contra, Thofe who argued for the Kimg held, that draw¬ 
ings hangings and quarterings are the fubftantial parts of the judg¬ 
ment, and the other words are only in terrorems and may be there.- 
fore omitted; that the precedents of judgments in treafon arc 
various, viz. fome things which have been aftually done, as 
drawing on the hurdle, have been omitted in the judgment. In 
that judgment mentioned by my LordCoke (f)s “ quod jecreta mem- 
“ bra amputentur** are left out, and yet thofe words are necelfary in 
the execution of the judgment itfelf. They are inferted in the 
judgment in Staundford ; but the Prince of Wales's Cafe does not 
agree either with my Lord C^ke or Staundford ; for the judgment 
there is only ^^condoujiuss butdocs not fay ^^inconfpeiiufuo,” In 
all the antient precedents thefe words are left out {g)s and with great 
reafon ; for it is inconfiftent in nature for a man to be living after 
his entrails are taken out of his body (/->). * In 26. Car. Rot, 56. * 358 J 

in the notes of the clerk of the peace of Middlcfexy thefe words arc 
omitted (/). So they are in Owen's Cafe (k), where the Court 
recited the judgment at large. The ftatute of 25. Edw. 3« c. 2« 


(a) t. Weit. 7. pi, 14. 

(i) Bro. Abr. 

(<•) 3. Inft, a 10, an. Co. Ent. 
361. 4a3. 691). 

(il) Staund. P. C. lot. 
ft) Raital Ent. 413. 


( /) 3. Inft. a 10. 

(|-) See Fleta, lib. i.cap. 16. 

(&) a. Inll. 195. 

(i) See 31. Car. t. Roll i- and Roil 
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Tmi Kma enafts what (hall be treafon ; yet tha^ is declarative of tlic cof^« 

HP Qvy.ii nionlaw, and mentions no exprefs form of a judgment for that 

^VVaIcott. notwithftanding thata< 5 l, the judgment in trealbn. 

muft be as it flood at the common law {a). If lb, there is no 
certain judgment for this crime found in any of the ancient law¬ 
books i for they vary from the records, anddiffer from each other. 
If the judgment in Stminoford (h) be law, which agrees with this, 
faving only in the omillioii of thefe w'oids, then my Lord Coke (cjt 
is miftakon by leaving out tliat circumftance of drawing upon a 
hurdle. P'rotn this it may be reafonably collcdlcd, that he had 
feen all the records ; and upon confidcration of the judgments it 
was his opinion, that they did and might differ in form according to. 
the circumflances of the cafe. But if cither the Year Book 
of I. 'Hen. 7. pi. 24. or the abridgment of that cafe, is law, then 
Staundford and my Lord Coke are both miftaken i the judgment 
there is at length ; it is, “ that he be fent back to 'i he 'Fower, 
“ and put upon a hurdle, and drawn through London to Tyburuy 
“ and there hanged ; that his heart be cut out before he is dead; 
“ his head cut 0)T i and Ins body divided into tour parts, and left to 
“ the will of the king.” Now this judgment differs in many things 
from the judgment in my Lord Ccke ; for it is not laid, quod fuf- 
“ pendutur per colluniy^ nor “ quodvivus ad terram projl ernatury* 
nor “ quod intcriora fua extra ventrem capiantury ipfoque vivente 
“ comiurenturd* It is true, thejudgment in th?/i/ 7;7 ^Z,<’/cey?tfr*r 
Cafe f^ 7 jagrecs with that in the 77 a/V 7 Injlitute\ hut in the fifth year 
of Richard the Secondy a man was conviiled before Xresilian, 
CLiff 'JuJliccy for conCpiring the tleath of the king, and the judg- 
mc:it was, “ quod vijccra de corpore fuo extrahantury et igne 
“ comhurantury* which might be after he was dead. Neitiier 
have thefe words been in all the later precedents ; but if they had, 
it can be no oideciion in this cafe, becaufe this judgment is at the 
common law, and therefore to argue from modern precedents is 

♦ L 399 ^ purpofe. ■* Kefides, the greatefl part of thefe records 

vary frean StaunJfrd r.r.d rny Lord Cokey and v: t they fland good 
in law; and i: car.ru.t be fricwed vvliere theomiHion of thefe words 
was ever objecte d, nmch iefs where an attainder was everreverled 
for this rcafon. 'rhercf{>re, if this judgment fhould be erroneous 
for the caufc now cdijc^ted againft it, many more may be reverfed 
for the omiiii(in of more material circumllances. 


Curia. 'I he attainder ought to be reverfed for the omiflion 
of thefe v.’crfh;. As this is the ercatcfl critne, fo it defervc.s the 
crcnt'.fl ; ;;:i i it l^cms very agreeable to natural 

jtilUcc that th:.re /hruM he I'oir e preportifui !)etwcen them. Now 
thoi.’gh death i.s ultinr.'.m fupplicinwy yet that is the piinifhntcnt 
folonyy v/h.ii I. !s a:i ohuu e of a lels ruiturc ; therefore treafon 
iltf'.ld Iv piinii}j.-d not o;:'!\- a-.n: utiiuio fupplicioy fed cum aggYava* 
ti'juep't 7:... co 7 p 'rui'. iy vel . ur/i la-i.u qua i.ulla njperior (ejy becaufe 


t.r; r. C'.ch. 4C. f. 3. (./) 

•■/I I . C. H.2. /r] Smi’li's Commoiiwealiti of F.nj< 

J. il 7 t. 31^. : ; ■.5. 
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|t is a crime •committed agaluft the body politic in the perlbn of Tmb tCivvi 
King) who is the head of the kingdom) and of whofe preferva- 
tion the law takes fo great carC) that it puniflics the very inten- 
tion to coVnmit treafon againft him («) j but no man can be guilty ^ • 
of a felony without an a£t done. When the law of £.v-W 
appoints a particular judgment for an ofFencC) it is not in the power 
of the Judges to alter it, either by any addition or diminution 
It is true, there is no air of parliament, as has been obferved, 
which appoints a formal judgment in high treafon ; tlien it mufo 
be confidered what judgment was direiSted by the common law 
in fuch cafes, and it wiU appear, that the precedents for above 
two hundred years have been uniform witliout the omiflion of 
thofe v/prds, or fome of the finne import. Thefe were mentioned: 

Ih the firii year of Henry the Fourth^ in the Eavl of Huntingdon*s 
Cafe (c)j whe re it is, “ that he be cut down alive, and his entrails 
f* taken out of his body and burnt.” In Humphrey Stafford's Cafe^ 
which is in the Year Book of Henry the Seventh (d)^ quod 

ante ?nortc.m cor fdndatur j” and Brook (e)y in abridging of that 
cafe, mentions the judgment more fully, viz. he tells us it was 
“ quod ante mortnn corda Jcindanturf which comprehends all the 
internal pans, 'fhe next attainder was of Edmund Bohun^ Duke 
of Buckingham^ in the thirteenth year of Henry the Eighth \ it is 
mentioned in Stow's Chronicle (f)y and the judgment is with thefe 
words. * In thetliird year of Edward the Sixth^fohn Bury was * r 1 
attainted; it is mentioned m my Lord Coke's Entries (^), with ^ 
thefo words. In the firft year of ^ueen Mary^ Robert Dudley 
was attainted ; it is pleaded in the Fi.arl of Leicefler's Cafe in the 
Commentaries {h)y with thefe words in that judgment. 'Fhcn 
JusTicK S'i'Ai; SDI'ORD, in his book of the Pleas of tbcCroivn (i), 

W'liich he wrote in the fccond year of Eiizabethy mentions a 

judgment in high treafon with words which amount to the fame 
fenfe, viz. “ that his entrails be burnt in his view.” It is fo 
llkewife in the CTSco^John Littleton.^ which happened in the forty- 
third year of ^leen 'Elizabeth ; it is pleaded in my Lord Coke's 
Entries (/■) ; and fo is the judgment in his Third Jnjlituie (/). 

And tlicn in the caf: of my Lord Staff'ordyVe\i\c\\ was in the thirty- 
.third year of Charles the Second^ it was debated what judgment 
fliould be given againft him; and a motion being made that he 
^lould have judgment to be beheaded, ten of the Judges were 
confulted, w'hcthcr if any other judgment fliould be given than what 
Was ufual in fuch cafes, it would work an attainder of blood : and 
they were all of opinion that they could not take notice of any 
judgment in the king’s courts but wliat was appointed by law ; 
and thereupon the lord high fteward pronounced the ordinary 
judgment, viz. that his bowels fliould be ripped up before his 

(rt^ Finch. Law, c.ip. aS. 

(.'1 Fcrtcr. 167. 

I'lJf IJnok I. Ul». 4. pi, 1. 

^ 1. ilin. 7. fo. ac. 

(f; *:io\ve, vi.gv 513. 


((>•) Co. Ent. 699, 

(/!?) Flo'vil. 3S7. 

(i) Stau.'.a. i*. C. jSs. 
(i.) Co. Knt. 4aa, 423* 
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TntKiKo face and thrown in the fire (a). As to the objeftions and pj;^- 
»» » Qv f SK cedents produced to maintain a contrary opinion, they may receive 
this anfwer ; It is objeaed that this judgment is not errpneous by 
im^LcoTT. omiflion, becaufe the words « vivus ad terram pro- 

Jiirnatur** are of the fame fenfc and fignification; but 1 an¬ 
fwer, that thofe words arc in all the precedents cited before, 
but would not have been fufficient if the fubfequent words, 
** ipjgquc viventt comhurentur^* had been left out. T he caie of 
David Prince of Wales has been ebjeaed, which happened in the 
ninth ye^r of Eaivard the Firjl: It is mentioned by FUta{^b)y that he 
« detrailus^ fufienfusy decotlatus^ diJmembratuSyet combuflus fuity* 
but does not fay “ in eonfpe£iu Juo't* to which I anfwer. This was 
a jucfgment in parliament, which differs from the ufual judgmeitf 
not only in this, but in many other things, as may be feen in 
• r 401 ] Cotton (e), * There are twenty other judgments intreafonbe- 

^ fore the 25. Edas), 3. c. 2. in which tliefe words are omitted ; but 

it docs not appear by the Books for what fpccies of treafon 
thofe attainders were. But thofe judgments were not only dt fcc- 
tivo in this, but in many other pacts thereof; for it is not nicn- 
tioiicd in any of them where the quarters fliall be difpofed, &c. 
So in thofe judgments in the reign of Richard thi- Second (d)y and 
in Eajler Term againft Henry Roper fe), tlure w'as the fame de- 
fccl; and in the cafe of Zouch v. .IJannor ( f) it v.as defective in 
mere particulars, via:. “ quod jeer eta membra ampulcntur et in 
“ igtic ponantur^ quod inter :ora extra ventrem capie!i:tu7\,et in igne 
“ pcna i.ur, et ibidem comhuraUiir” is .all left out. So that thefc 
and ail other precedents which can or may be produced before the 
reign of Henry the Fourth,, ftgnify but little to prove tlu fe words 
may be omitted in treafon for confpirir.g the dcatli of the king, be- 
c iti ♦■hofc days they were very negligcir in cnti ring (d judg¬ 
ments i and therefore, as has been oblerv. J, the Uatutc of 29. 
A/?s. c. 2. was made to conhrm thofe irieppjl.tr and millalven 
entries. I'hcrc may be feme judgments of a later dat.- produced 
wherein thefe words are left out, it may be in the latter end of 
the reign of icing iJiarla the Second, but they were againll Popijh 
Recufants, who had neither lands or good^ to forfeit, and fo little 
care was likcwife taken in entering of thofe jiulgincnts. I'hd 
giving of judgment agair.lf maiefae.tors is part oi tlie conlUtutlon 
of the govcrnm.cn:, therefore it was f mK thmg extiaordinary to 
affirm at THL RAK, that jufigiia-nts in high tjcr.fon were //yirr- 
iionary, which indeed is only a fofter W (».d kir (n intrary. . if that 
doctrine fhould onee pafs fc:r law, then fht; Cf •.n i.s w-lhch give 
judgments might make new' puniflimf i t . rs y f]i.)u!vl ttybik 
more fuitablc to the t rirnes ; rh .y nught ji.i.n. Miice a 'Jewifa 
judgment, ♦* that tlv; f>ffender fbould he kora cl to de.uh or a 
Turkifu judgment, “that he Ihould bf fl: an yh d or a Roman 

ia) 5. Sfitc Tri.J., 2IJ, 214. {d) zi. huh. 2. Roll la, 

ih) Flcta, lih. 1. cap. 16. («) 

(<) Cotton'* Abr. 401. 2. Intt. 195. (/ ) 
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« tfiat he fhouU ijc murdered i” or a French judgment, T«f Knm 
that he ihouid be broken on the wheel all which are contrary Oysml 
to the known laws of this realm. This being then an effential part j 

the j udgment fettled and dated by the common law of En"hnd. • 

the oniiffion of thefe words makes it void. Like the common 
cafe of a judgment in an ajfumpjit for eight pounds damages and 
two-pence cofts, the entry was thus, * ideo conf. ejt ^c. quod ♦ f 402 1 
“ (the plaintift) recuperet damna fua per jurat. &c. afjeff', ad oSio 
libras necnon 7 . 0 s.pro mif. et enjiagiis de incremento omittinp^ 

the two-pence for cofts aflefled by the jury, which is not helped or 
included by the increafe, that is, by the ad'of the court ex ojicio^iot 
which rcafon the judgment is erroneous { a ). — Lastly, 'Fhis rea- 
fen was added to the authorities before recited, viz.. If this omtirxon 
in the molt fevere part of the judgment lhallnotbc error, then 
thofe judgments which have thefe words cannot be fupported, be- 
caufe a heavier punilhment is by that means afflicted on the fub- 
ject than is allowed by law, and may for that reafon be reverfed. 

Therefore it muft of neceffity be, that thofe words make a necef- 
fary part of the judgment in high treafon, and the omiffion of 
them makes it erroneous. Neither*is it impoffible in nature, as 
has been objected, that fuch a judgment Ihould be executed ; for 
Colonel Harrifon^ one of the regicides, was cut down alive, and 
after his entrails were taken out of his body he rofe up, and had 
llrcngth enough left to ftrike the executioner. 

'The judgment was reverfed; which judgment of reverfal was Sliowcr’s Cafet 
afterwards aflirmed in the houfe of lords. 129* 

(«) Yelv. 107. 


Hunt againfi Eraines. Cafe 146. 
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R eplevin for taking /?/Thedcfcn-In replevin, a 

dant made cognizance for the taking of averia only, for that comfance for 
a rent-charge of a hundred pounds a-year was granted out of the J**® 

lands, kc. payable half-yearly at Michaelmas znA Lady-day, that piny charged to 
, thirty-three pounds parcel of fifty pounds for half-a-year’s rent be- betaken 5 or an 
ing behind and unpaid, he diftrained ; and fo juftifies the taking ; avowry for part 

inde tetit indicium et retorn, averiorum bonorum et catallorum of balf.a-year’t 
,r •' rent, without 

preedici. (hewing the re- 

Upon a demurrer to this avowry, it was held to be infufficient, fidue fatisfied 5 
bccaufe he did not fhew when the other fcventcen pounds was '* 
paid to make up the half-year's rent. s. c. 12. Mod, 

Befides,the adtion was brought for taking bona., catalla, et averia., 
and the defendant avowed the taking of averia only, which is an Cro.Car. 102. 
anfwcr only for the live cattle, and not for the whole. 5. Mod. 77. 

And for thefe reafons the plaintiff had judgment. i!Rac!Abr.*394' 

8. Mod. 330. 10. Mod. 70. 11. Mod. 203. 219- 12. ^ od. 319. 352, Corny. 42.122. 247, 

590. JLd. Ray. 155. *56. 317. IV- 504* 
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* Blankard againji Galdy; 


Rafter Term, 3. Will, ^ Mars, Roll jj. 


M emorandum quod aims fcUket Termlno Santli Mich, 
ultimo preeterit. coram domir.o rcire et domina rcgina opud 
Wejlnu Johannes Blancard ar. /xrr Jacobum 
Cunningham attorn, fuam it protuLt hie in curia dicli domini 
yegis et domina regin.v tunc ibidem quandam billam fuam verjus 
Laurentium Galdy alias diSi. Laurens Galdi mar. de- 
meurantahotiDRESenlapafcij/ede St. ViERRElePauvrcin cujhd, 
marA^c, de placito debit.etJuntpleg. dcprof.fell.^on Doe et 
Richardus Roe, qua quidem biltafequitu in bac verba., jf LoN- 
Don Jf. Johannes Blancarh ar. queritur de Laurentio 
Galdy alias diet. Laurens Gai.pi mar. demeurant. a Lon- 
DREs en la paroiffe de St. Pierre le Pouvreincu/lod'a mar. marefc, 
domini regis et domina regina coram ipfo rege et *‘egina exifien. de 
placito^quod reddat ei m'dle libras Jierhng legalis mm eta Anglia quasei 
dehet et injujle dttinet proeOy videlt. quod cunt prad. Lau'< entiur 
^uinto die Januariianm regni Domini VVillielmi et Dominie 
MARiiK nunc regis et regina Anglia,^c. tertio apud Lond -n. 
prad. videlt. inparochia Be atas Mari.« de arcuhus in wardu de 
Cheap per qmddam feriptum fuum oblgaioriutn figillo ipftus 
Uaurentii Jigillat. curiaq. * eliiU domini regis et domina regina 
hie ojlen, cujus dat, cjl efdem die et anno 9ogn,fe teneri et fir- 

U 3 nuter 
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Meaioranduni, 

Debt upon • 
bond. 

%. Salk. 411. 

*[216] 



Michaelmas Term, 5* William & Mary, In B, R. 

BtAWKAift nuter obtigariprafat, Johanni Blanc aro inprad, mtlle librts 
Jolvend, tiditn Johan NX cum inde requijit. ejjet\ prad. tanun Lau- 
Cauv. jtENTIUS lic'it fapius requijit. ^c, preed. mille libras prof at, 
JoHANNi mndum folvit fed til, ei hucufque folvere omnino contra- 
dixit et adbuc contradicit ad dampnum ipjius 
libraruitty et inde producii fe£iam, 

Im^laaet. Et modo ad hunc diem feil. diem Mercurii prox, pojl Slutnden, 
Fetches ifto eodem termino^ ufque quern diem prafat. Laurentius 
G ALOY habuit liceniiam ad billam pradUi, interloquend. et tunc ad 
fefi>ondend, is'e. coram domino rege et*domina regina apud JVeJim, 
venit tarn pradi£t. John Blancard perattorn.fuumpreediii. quam 
pradiif. Lav!»entius GALOY^^r Rich ardl mThompson 
torn.j'uumy et idem Laurentius defend, vim et injuriam quando 
i^c, et petit auditum feripti obligatorii pradi£l, et ei legitur in hac 
Oyer of the verha^ Jf, “ Sc achent tout par ces prefentes que nous Laurens 
^nd, which i»<c Galdv marchant demeurant a Londres en la paroijfe de St, 
in French. u Pierre le Ptfwvrr r/jAQUES GoWLALES auft marchant du dit 
“ Londres demeurant enla paroijfe de St. Pierre Cornhill 
fonus tenus et firmement obligesfolidairement^ v \%,feulpour le tout 
“ a Jean Blanc-'ard provojimarejchaldel ijle de /<? Jamaica 
“ demeurant en paroiffe de St. Jaques Westm. en counte de 
•* Middlesex en lejomme de mille livresJlerlings monoie Anglic 
pour ejlre payes au dit Jean Blanchard fes executeurs 
“ adminijlratcurs ou ayant caufey pour faite lequel payment bien 
“ et veritablement nous obligions et cbacun de nous folidaire- 
ment feul et pur le tout nos heretiers executeurs ou ad- 
miniflrateurs ou ayant caufcy ou les heretiers executeurs et ad- 
“ minijirateurs de chacun de nous firmeirunt par ces prefentes 
feale de nos faux dat le cinquiemejour de fanvicr dans le troijieme 
an du ratgne de nos fouverains fignieur et dame Guillam et 
“ Marie roy -it royne d* Angled*Ecoffe France et Ireland defenfeurs de 
la Jyy Cjff. Anno<^ D0M.1662 ** Petit etiam auditum conditionis 
^ ftripii obligatorii pried, et ei legitur in hiec verhoyff, La Condi- 
TION de cftte obligation ejl que ft Laurens Galdy demeurant 
a Londres dejfus oblige et Louis Galdy fon frere habitant 
delijte de Jamaica in Ameriqiie ou tous deux ou les heretiers 
« executeurs ou adminijlrateurs deux ou de le une tienent excitant 
• r iX7 ]“ ! aceomplijfent etfourt bien etveritablement tous et chaeuns les clau- 
fes promises conditions et plaints que de la parte de dit Laurens 
“ G ALD\ et Louis Galdy ou de Pune deux ou de lours heretiers 
“ executeurs et adminifiratcurs fe tener execute*' accomplier et payer 
** compris ctfecife dans certaine accord et iraite dots de jour de 4f 
** date desfait autretesfus nomme Jean Blancard dune paries et 
« de le dit Laurens Galdy tant pur luy que pur le dit Louis 
<* Gai DY d'autre parte felon veritablefens et intention d*un accord 
•• et traitCy alors la prejent obligaf on ferra nulle et de nul effiPly au- 
<* tremmtjei ra i i demeto a en fa pieneforce et vertue,** ^tibus le£tis 
it auditis idem LauRi NTIUs Johannes aPiioncm 

fuam freed, inde verfus ipfum habere feu manvie- 

nere non dcbity quia dicit quod articut, et agreument, tn condittone 

pried. 
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prad. feripti obltgatoriimentUnat, faet, fuer, apud Lo ndo y. prad, Bl» 

wf paroch, et warda prad. quinto die ^Janiiarii anno rrgnl Domini 

WiLLlELMl et Doming Mari^ nune regis et reginte AngUtSy 

l^c, tertio fupradielo inter prad. Johan. Blancard per nonun dt»endant 

W^.-pi-vl'A^lancard prapoftti marefcalgeneral Anglice provoft 

marflial general de infula de Jamaica reftden. tn parochial Lmd»n, for 

Sancti Jacobi Wefim. in com. Middlesex ex una parte., et the rxeicnc cf 

prad. Laorentium Galdv per Laurentii Galdy »»»office in y«- 

mercatoris rcfiden. in London, inparechia Sancti Petri Pau- 

peris agens tarn in nomine fuo quam pro fratre fuo Ludovico 

Ghi.Ti'i hahitator.prad. infula de Jamaica ex altera parte., quo- 

rum quidem articuhrum alteram partem ftgillo ipfius Johannis 

Blancard ftgillat. idem Laurentius hk in curia profert {geren. 

dat. eifdem die et anno fupradi£lis) recitan. modofequen. videlt. in 

confideratione quod Laurentius Galdy in Laurentii 

Galdy pradi£i. fed (Jit contruei. articuli et agreament. cum prad, 

Johan. Blancard />;« exercitio pradUl. oneris velofficii pra- 
pofiti marefcal. de [amaica duran. termino feptem annorum et 
dimidii unius anni tncipiend. a fexto die 'Julii tunc proximo anno 
domini fub claufula et conditione pojha mentionat. et quod 
Johannes Blancard mififfet novarn cctnmijjionem procuration. 

•vel deputation, ijio die dat. cujus deliberdfict quatuor capias Anglice 
difpatches|i<?r ipfumfignat. et figillut. in manuspradkt. Laurentii 
Gavh'^ prafat. Ludovico Galdy dircii. cum fpatio Anglice a 
blank ad tnferend, Anglice to fill up et penend. ncmen tails alia per- ^ i- « -i 

fona habitatoris * prad. ijfula qualis prad. Ludovicus Galdy L -1 
apt. ejllmaret ad didum officium exercend. paries prad. agreaffient de 
articulis fequen. Et imprimis quod deputatio fuprameniionat. fjlodie 
dat .) non fail, fuit fed pro exercitio diet, officii idem ad tncipiend. a 

? rad. fexto die 'Julii tunc prox. fequen. ufq. ad tempus in quo prad. 

^AURENTi US Galdy notum facerctprad. Joh anni Bla nc ard 
nomina perfonarum quas prad. Ludovicus Gai.dy convenien, 
ejiimaret nominare pro deputat, fuis durante tempore quod inexpirat. 
remaneret de prad. feptem amis et dimid. unius anni j et quod tatn 
cito quam prad. nominatio etdeclaratio nominum de put at. prad. fact, 
foret prad. Johannes Blancard obligat.foret facere ct mittere 
Anglice to pafs eis novarn deputation, fro rejid. didli termini feptem 
annorum et dimid. unius anni', et quod iji.7 deputatio [eodctn die dat.) 
vacua ct nullius effeSlus remaneret. El ulicriusdic. qvodpru'd. I.au- 
REN'tius Galdy tatn pro feipfo quam pro prad. Li. Dovico 
Galdy parte fuafirmiter alteruteri ctpro'toto conveneruut agrm- 
verunt et obitgavertintf'lpfos executorcs et achninifh otores fuas {can- 
famhabentes) pradhto J . H anni Blancard AWfw/c-r/T'.vjr et ud- 
minl/lratoribus fuis ct car jinn haben. folverc vel Joivi cu'Jar- h.ui et 
pdeliter vere ct de fait o prad. Johann ■ Bl akc/' rd c.y'ecutarilhs 
adminijlratorihus five attorn, fuis (cum cafani haler cut) ftuirnam 
quadringent. lihrarumJicrling pro quoiibet am:o bona et hgaiis mo- 
neta Anglia duran. prad. termino feptem annorusn et dimid. unius 
finni in eadem civitate London, in uomo ubi prad, JoHANrus 
Blancard hahitavit vcl habitaret ad finem tcrnvnorum fiiutkn. 
pq/ieatncnti<ina(, in quaiuor equal, foluiisn, videlt. juper fextu .. diem 

G 4 Odiebns 
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Blahkakq O^obris fuper fextum diem 'Januari'i fuper fextum diem ^prills et 
cilor er Jextum diem Julii cujudlbet prad. annorum de quibus primet 

folutio fa£ia forct fuper fextum diem Odlobris tunc prox. ac etiam 
quod Laur^-NTIds Galdy in nomine preed. frmiter obligavitfe^ 
ipfum ut prafe. tur defendere AngVtce to lave harmlLfs et jfiAs^pvi£m 
prajiare pi<cd:£J. Johannem Blain’CARD ub omnibus periculis 
preedtei. officii duran, p/ ted. terminoJtpiem anmrum et d':n:id. unius 
anni et a dumpnii detiimentis et conjijeationibus qua.' accrefee ent ab 
onere pnsdicl. pro ncg'igcntui deftilt. defeth mala grftura vel mala 
admin'fit utiuric iam pradUl Li'DOVlci Galdi qwim dtputaiorum 
Juonmi ve!perjonayuni cum quarurn iiomimlmt fpecificat.in yradii}. de- 
^£2193 putatione * irfert. Jorct vci quaspojlca appuitctuarcl pro deputatfuis. 

Et quodpr addict . LuDOVicus Galdv vel ill! quor, nominoy 
bonarn el fufficicn. fecut iiatem darent gubernaton prad. infula pro 
exercitio prad. officii in medo feut conjuet. cji et in cafu placerct diilis 
domino regi ct domhue rcfina rcvo'are liter as paientes quas concef* 
feru'.t ds diiio officio Johann i Blancard quiito die 

Nozu’rnbrisy anno Domini 1690, fecundum poteftatem qnam referva- 
verunt Jibi ipjis per prad. Uterus., vel ft prad. dominus rex et do~ 
mini tegina offic. ceffare caufarent ante expirationem prad. feptem 
annorum ct dimid. unius anni conelufum et agreaium fuit inter partes 
praditl. quod tunc ijiiid agreamentum una cum pradibi. dcputaticne 
fail, pradibi. Ludovico Galdy velejus depuiat. ctquapoftea 


Z»t’r Johannem Blancard fabl.foret null, et nullius 

effebfus remanerct quafi eadem nunquam fab*, fuiffet ; in quo cafu 
prad. Laurentius et Ludovicus Galdy jolverent prad. 

Johann I Blanc ard adminifU atoribus fuis [et 

caiijam haben.) pro aliauo longiorc tempore quam quo gauderent et 
exercerent dibturn officiurn per ipfos vel eorum deputed, ct folummodo 
ufque ad diem in quo abiualiter amoii forent ab exercitio prad. officii 
Jicundum ratam q.nadrir.gent. librarum Jhrlingonim per annumy tsfr. 
prout per articu/cs prad.plenius liquet et appuret. Et idem Lau- 
Ri NTius uliei iiis dicit quod per quendam ablurn in parliamcnto 
Domini P 2 d\vardi Sexti nuper regis Anglia, bfe. tent, apud 
TheaAer Wejhn. in com. A'liddicfex per prorogationem viccf.mo tertio die ja- 
VI. aitainH fell- nuarii anno regni dibti domini nuper Reg is KDVVy\RDl StXTI 
d qwnto et ioidem continuat. ufque deeimum quintum diem Aprflisy 

^ * anno regni dibit nuper Regis Ldwardi Sexti fexlo inter alia 


paret. Et idem L.\IJRENTIIJS ulte: ius dicit qua-d pq/l prad. atium 
pat liumcnti fcHt. irad. qitinlo die 'Jinuuni at.m re'^nt domini tegit^ 
et domina regtna tertic fitpradit'/o apud Lc.:.-k\;. pr.cddi. in paro- 
rhiu et war. a pradibi. agreat. fuit inter pradibl. Johannem 
Bl/.NCard ct pradibl. LaurentH’M et Ja’DOvicum quod 
prad'bi- Joh ans f.s faccrct prafato J ajdovico lUphtaiton. officii 
pradibt. pf apoftti nua. Angiicc o't provoll marilial in a> ticulis pra- 
d.bl. hicntionut. pro pradibt. termino fepttm annorum ct dimid. unius 
[ 220 ] * anni et Jub conditione ct ugreament. prad. in praJibiis articulis 

menlicnat. 
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mentionat. et quod prad. LuDOvicus^-r LauPvENTius pro depu- 
mtion. officii prad. fic faciend. falvcrent prafat, Johanni ««««<?/, 
fummam quadringenu librarum Jhriingorum fub modo et agreamcnt, 
in articuUs prad. mentionat. quodque adtunc et ibidem in projecution* 
et pro fecurhat. folutionls di£f. annualis fumma 
quadringent. librarum aniculi prad. et fcrlptum obligatoriumprad, 
hie in cur. prolat. fu 6 l. fuer. Et idem Laurentius uUertus dreit 
quod prad. officium prapofiti mar. /Inglicc of provoft marfhal in 
articulis p'-ad. mentionat. tangit et concernit et prad. tempore confec~ 
tion. articulorum agreament, ct feripti obUgatorii prad. tangebat ct 
concernebat adminijh ation. et execution, jujlicia itifn pradidl, infu~ 
lain dej A M A ic a exijien. p .reel. poJfeJJionuTn et reventionum diiiorum 
dommi regis et domina regime corona fua Anglia et fub eorum re~ 
gimine ; quodque annual, reddit. vel fumma quadringent. librarum per 
annum perpradict. articulos ap^rcat.folvend. perpraddl. aurent. 

Ludovicum Galdy Johan. yo/«f fait pro exerdtio et 
dep. tatione fficii prad. conPa formam Jiatuti piad. videlt. apud 
London, prad. in paroch. et warda prad. Et Jic /W^^zLauren- 
Tius dicit quod feriptum obligatonum prad. nccnon articul. prad» 
hie in cur. prolat. vigore jlalut: prad. penitus vacua ct nullius vigoris 
in lege cxijhint. tt hoc par at. ejl verificare ; unde petit judicium ft 
prad. Johannes a^i ion. fuam prad. inde verfus eum habere feu 
manutenere debcat^ lAc. 

Etprad, Johannes d'eit quod ipfeper aliqua per prad. Lau¬ 
rent. fupetius pla titan do allegat. abaiiione fua prad. inde verfus 
ipfum halcnd.pracludi non debet, quia protejlando 

quod prad. ofidum prapiofti mar. non tangit feu concernit execution 
nem jufiitla. idem Joh.\nnes proplacito dicit quod infulaprad. in 
partibus iranfmM in.s exjlit necnon ex antlquo habitat, ct pojfcffionat. 
fuit per Hijpanos Indos et a los homines ahenfenos et forinjecos ini~ 
micos hujus re.ni AngliJE extra liceantiam five gubernation. hu- 
jufee regni \ quodque anno miV.cjimo fescentcfimo quinquagifmo quinio 
infula prad. et inhabitant, ejujdem inftla per vim fubdiiorum hujus 
regni Angli.E virtute deb ia et fifficien. authoritate in ea parte 
habita commifjion. conquefi. ct hi fubjection. redii£t. fuerunt ; quodque 
abinde continue tojica hncHfjue in'ula prad. necnon inhabitantes et 
ineV.a inde per jura leges et Jl it >i!a cjufdem infula propria et non per 
a£lus parliament, five fla tut. hujus rc^ni Ani.lI/E regulat. et gu^ 
bernat. fuit etadhuc eji ; quodque * execuiio officii prad, enndem in' 
fulam et incolas hide tunivmmoaoronrenni ci m cad. infula folummodo 
executor, et non ahbi. Et ko: idem J o fi a N N E s par at. eJi vtrificare ; 
^ unde petit judicium et delhium Juum prad. una turn dampnis fuls oc* 
eafione detentionh d.biti ililus fbi adjudicat fsV. 

jSarthol. Shower. 

Et pxadifl. Laurentiv’S didt .quod bene et verum eft quod ante 
cpnqu>flum, infula prad. in rt'pueatlo<te prad joilA^is\$fuperius 
mentionat. infula prad. git bernat. fuit per leges et ftatuta et jura 
ejufdem infula propria jed hfula prad. a tempore conqiicjius prad. 
femper fuit parccll. hujus rtgni An juJE ct per leges etfhituta hujus 
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own laws, but 
not lince. 
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regni A.vglI£ et non per prad. Ugis Jura et /latuta injitla prmi 
pnpria pubernat. Et hoe parat. ejl veriHcart j undo ut prius petit juj 
iihlPU etmd prad.JoHAUSEn Blancakd ab oHiontfuaprad^ 

hab...a. fr<ecW»..r, _ 

/ 

To th/srcjomcfert/iere tras a deniurnTf andtJje defendant 

joined in demurrer. 

Coniinvancy. Sed quia ctir. domini rtfis et domina rcgina nunc hie de Judie% 
fuo de et fuper preemijjis reddend. nondum advifotur-, dies inde dat, 
eji pariibus preed. coram domino rege et domina rcgina apui tVeJim, 
ufquc diem Veneris prox. poji craft. San£li ft in. de judicio fuo de et 
Juper pramijfis ill. audiend. eo quod cur. ditl. domini regis et domina 
regina nunc hie inde nondum^ t^c. (continuand. ufque in o£l. Mar- 
♦ tint). Ad quern diem coram domino rege et domina regina apud 

JVeJim. ven. partes prad. per aitorn. fuos prad. Juper quo vif. et 
per cur. difl. domini regis et domina regina nunc hie plenius intel- 
leHis omnibus et ftngulis pramifjis maturaque deliberatione inde ha- 
bit«y videtur cur* ditl. domini regis et domina regina nunc hie quod 
placit prad. per prad. Laurentium modo et forma prad. fupe- 
riits rejungtndo placitot. materiaque in eodem content, minusfufftc. in 
lege exifi. adipfum Johan, ab atllonefua prad. inde verfus pra- 
fat. LaUR. habend, pracludend. Ideo considerATUM EST 
quod prad. Johan, recuperet verfus prafat. (def.) debit, fuum 
prad. necnon ill. pro darnpnisfuis qua fujlin. tarn occajionedetent, 
dehiti illius quam pro tnijis et cujlag. Juts per ipfum circa feti.fuam 
in h 1C parte appojit. prad. Johan, Per cur. di‘ior. domini regis et 
domina regina nunc hie ex qffenju fuo adjudicat. et prad. Lau- 
RENTlus in mijcricordiay lAc, 


• [ 222 ] 
Cafe 83. 


• Blankard againft Galdy. 


The mmUifol ^HE PLAINTIFF was provoft marflial of Jamaica^ and by 
/tfwi of tNG- A certain articles made between him and the defendant, he 


I. AND do not ex¬ 
tend to the ifland 
of Jamaica ; 
and therefore to 


granted a deputation of that office to the defendant for feven years 
and a-half, under the yearly rent of four hundred pounds; and the 
defendant gave bond for the performance of the agreement, v 


action of debt was brought upon that bond. The defendant 
5 ostMa«*shm! pleaded the ftatute of 5. & 6. Edw. 6. c. j6. made againft buying 
eAJamattay for and felling of offices, and averred that this office concerned the 
the payment of adminiftratioii of juftice in Jatnaicay and that by virtue of that 
400I. a year, in {(atute both the bond and articles were void. The plaintiff re- 
confideianon o Jamaica was an ifland inhabited formerly by the Spa- 

granted a dtpa^ NIARD, and governed by their own laws ever fince the conqueft 
fa/iM of tiie laid office to the defendant for feven years and a half,' he defendant cannot plead the Eaglith 
ftatutesot 5. tc 6. EJvt. 6. c. 16, made againft hnying and felling effices.—S, C. a. Salk. 411. 

5. C. Comb. sag. S. C. Holt, 341. Co. Lit. 234. Noy, 102. Moor, 7S1. Cro. Jac. 260. 65, 
s. Lev. 289, 2. Vent. 187. 1. Leon. 295. i. Com. Rtp. 2. 1. .Sdk. 468. 2. Mod. 45. 

6. Mod. 234. I. Hawk. P. C. ch. 67. f. 4. 4. Burr. 249^. a. l)d. Ray. 1445. 5. Com. 

Dig. O Navigation” (G. 1.}. 3. Bac. Abr. 731. 

thereof 
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thereof by THE English, and that the execution of the faid 
office, only concerned the faid ifland, and the inhabitants thereof, 
&c. 1'he defendant rejoined, and confeffes it to be a conquered 
natiorty but that ever fince the conqueft thereof it was parcel of 
this king-dam, and governed by the laws of England^ and not by 
their own laws, &c. The plaintiff demurred to the rejoinder* 
The defendant joined in demurrer. 

This cafe was argued in Trinity Term by the Counsel who 
drew the pleadings. 

The only queff ion was. Whether the laws of England were in 
force ill Jamaica ? 

It was faid, that ads of parliament made \n England do not bind 
the people of yamaiccy becaufe they have no reprefentatives in 
our parliaments. Many inftances were given to maintain this 
opinion; as, the ftatutc of 5. Eli%^ c. 4. has no force there; for 
by that law it is enaded, “ that no fervant (hall be retained 

without a teftiinonial; that the juftices fhall affefs the wages 
“ of fervants \ and that no perfon fhall exercife a trade without 
“ being apprentice for feven years now if this ihould be law 
in Jamaicay it would deftroy all the planters. The ftatute of Ufury 
does not bind tliem, for they allow there more for the loan of 
money than what is permitted by that law (a). * Since the 

acquifition of this place it has been taken notice of by fevcralads 
of parliament; as by 12. Car. 2. c. 26. which is an ad for pro¬ 
hibiting planting tobacco in Englandy where it is called a Colony 
and Plantation of this kingdom in America'y and in 15. Car. 2. 
c. 7. an a6t was made for encouragement of trade; 1^ which it was 
enaded, “ that no commodity of the growth of Europe fhall be 
“ tranfported to the king’s plantations in Americay but what fhall 
** be (hipped in By the ffatute of 22. & 23* Car. 2. 

C. 26- it is called “ an EngUJh plantation in America’y* which (hews 
that the general laws of the realm do not extend to it; and there¬ 
fore this place being not mentioned in the Ifatute of ^.tib.Edw.b. 
c. 16. that law has no force there. And for a further proof of 
this matter the Earl of Derby*s Cafe fb) was mentioned, which 
was thus : King Henry the Fourth had the IJle of Man by con- 
quefl;,and by letters patents he granted it to Sir John i,tanky in Ice, 
in which grant there was a claufe that the faid Ijle fhould be go¬ 
verned by tlie common law of England: afterwards the Earl of 
Derby made a conveyance thereof to ufes, &c. and by his laft will 
deviled it, &c. and it was adjudged that none of the inhabitants 
there had any inheritaiuc in their lands except the earl and the 
; ■ for being governed by their own lav/s, neither the ffatute 
of Ufes or of fPiilsy or any other act of the parliament in England^ 
did bind them without exprefs mention thereof. 

(a) See the (tatuies 12. j^nn. c. 16. P- C. chap. 82. f. 8. and 30. 
and 14. Gm. 3, c. 79. j in 1. Hae«k. {Jf) *. Ander, 116. 
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Secondly, In the next place it was faid. That this is not an 
eiainft office which concerns the adminifiration of juftice. It was com- 
•Ai.»y. j tQ bailiwick of a hundred (a), and as fuch the fale thereof 

has been adjudged not to be within the ftatute of 5. & 6. £dw. 6* 
c. lb. Beiidcs, it is not averred how, or in what matter it con¬ 
cerned the execution of jurtice. 

E contra. It was argued for the plaintiff, that in all places 
there are fome methods and rules of government, and that after 
an abfolute conqueft, the people arc wholly at the will of the con¬ 
queror, who may make new or confirm their old laws; but until 
fuch laws are made, they (hall not be governed by their own laws ; 

* r 124 3 bccaufe by the conquejl their properties are * loll, and their govern- 
^ ?ncnt is dillblvcd, and by confctjucnce none of their laws remain j 

therefore the laws of the conqueror muft take place; and it is 
very reafonablc that what they enjoy by his permiflion fhould be 
fuljje*Sl to his government and laws. But it is as unreafonable that 
En^liJImen ihould lole their laws by the conqueft of a nation, which 
laws arc their birthright, and which they carry with them where* 
ever they go; for if they Ihould, then by the conqueft of an Infi¬ 
del country, their laws jnuft remain, and the Englijh laws muft 
be fubjecl to thofe of the Alcoran. But my Lord Coke, inCu/- 
vvi's Cafe f A), tells us by what laws kingdoms gotten by conqueft 
lliall be governed, where he makes a difference as to that purpofe 
between a chrijiian and a heathen kingdom *, for by the conqueft 
of the one, their antient laws remain in force till new laws are 
made by the conqueror; but by the conqueft of the other, viz. by 
chriftians, their laws are wholly abrogated, becaufe the laws of 
the heathens arc contrary to thole of God. So that it feems not 
to be a queftion now by what laws the Spaniard or natives 
ft^aU be governed there *, for their country being poffelTcd by Eng-* 
lip.men, the laws of En jand muft take place till the king ftiaft 
think convenient to make any alteration. In tliis cafe the pro¬ 
perty of the foil is gained by the poireiVor; but the dominion and 
government thereof belongs to the crown; and to prove that the 
EngliJJ} laws are in force there, this lingle inflance was offered, 
viz, A writ of error did lie upon a judgment given in Ireland 
before that kingdom was governed by our laws, which feems \o 
be a parallel cafe. As to the objedlion, that tliey have no repre- 
fentatives in our parli.imcnts, it will fignify very little in this cafe, 
bccaufe the ftatute of 5.^ 6. Ediv. 6. c. ib. was made long before 
the conqueft of the illand, and therefore the want of reprefenta- 
tives can be no rcafon ivhy Ihtutes whicli were madp before that 
conqueft Ihould not bind there. An Englijhman accuted there of 
theft IS to be tr'vedby a jury, fo are a\\ conuads tohe tnedhy the 
fame method, and not by the laws of that heathen country *. now 
this is part of the common law cf England', and if fuch laws arq 
ufed there, what realon can be given why ftatutes made here, 

(a) Godbolt’s Cafe, 4. Leeo. 13. (A) 7, qo. Jenk. Ccot. 306. 

3. BdC. Abr. 730, 731. 



I^ichaelmas Term, 'William Sc Mary, In B. R. • f 225 ] 

ihouldnot likewife be of force there? * But it is plain that fuch BtAWKAa* 
Hatutes do bind there, for the flatute of Limitations extends to all 
contra<Sls made in that place. 'I'he Heptarchy was fubdued 
by the king of the Saxons, who impofed laws upon the con¬ 
quered nation, fomc whereof have obtained ever fincc; as like¬ 
wife do thofe laws which were made by William culled the Con¬ 
queror, and it was a long time before the people had any other 
cftabUniment. In the fecond year of Richard the Second, all 7* *1- 

THE Judges of England met in the Exchequer Chamber to 
conlider whether the people in Ireland were bound by an adl of 
parliament made in England ; and they held, they were not as to 
iych things which were done there, but that they were fubjocts 
of England, and what they did out of Ireland muft be conform¬ 
able to the laws of England, And for this reafon it is not mate¬ 
rial whether yamaica is part of England or not, fo long as it is 
(ubje^l to the dominion thereof. It is true, there are many ftatutes 
which are not ufed there,as the ftatutes of Ufury and of l..abourers ; 
but thefe are laws not obferved here ; and therefore it is not to bf 
objedled that they do not bind in Jamaica. 

Secondly, It has been urged in the next place, that it is not 
faid in what manner this office did concern the adminiftration of 
juftice ; it is averred in the pleading, that it did concern juftice, 
but it is never ihewed how or in what manner. It was alfo faid, 
that ex vi termini, this cannot be called an office, it is only a 
gaoler; but if that be admitted, it is ftill witlnn the ftatute, for 
no gaoler is excepted out of the at^ but the Marshal of the 
King*s Bench and THE Warden of the Fleet, 

The Court. The laws by which the people were governed 
before the conqueft of the ifland, do bind them till new laws are 

f iven, and a<fts of parliament made here fmcc the conqueft do not 
ind ffiem unlefs they arc particularly named. I'he reafon is, 
becaufe though a conqueror may make new laws, yet there is a 
neceffity that the former ffiould be in force till new are obtained, 
and even then fome of their old cuftoms may remain (a), Hy the 
ftatute of 27. Hen, 8. c. 27. Wales was united to England, yet 
fbme of their cuftoms ftill remain; it is fo likewife in Ireland, 
wMch nation, though conquered, yet ftill retained their old cuf' 
toms, as in the cafe of Tanijiry : fo that there may be a part qf 
the pofieffions of the crown of England (as the IJle of Man h) 

Aud yet not governed by our laws. 

(«) In the year 17x1 it was deter* conquera a country, he may impofe upoa 
• mioed by the privy council, upon an the inliabiums what laws he pleafes t ' 
appeal to d»ek\nc in council {torn vhe But THta.i>i.y, that until fuch laws be 
€oTClfptplantatlpns,viasT,dtat\ftheT«he {,Wcn by the conqueror, the laws and 
• new and unlnhabked coutury difeover. cuftoms oC the conquered coutury (hall 
Sd by Englijh ftabjefta, ftaeh ne««found. hold place, except where they are con- 
hmmtry is to be governed by the laws ttary to the eJlaUiJbed rdigtam ; or enad 
or Emolamo, but that after it becomes eny thing malum in/cj or Kr- JiUnt ; for 
Iflhabked it fiuli not be bound by Englijk that in all fuch cafes the laws of the con* 

Aatutea unlefs fpecially named, at- quering country fball yrerail, 2. ^cer 
that when the Wms* yy* 
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SirANKABD • And therefore it was held, diat Jamaica was not governed by 
6fr»y England after the conqueft thereof, till new laws wert 

* made *, for they had neither IherilF or counties; they were only an 
aflembly of people which are not bound by our laws, unleis par¬ 
ticularly mentioned. In Barbadoes all freeholds are fubjed to debts, 
and are efteemedas chattels, till the creditors are latisfied, and 
then the lands defcend to the heir; but the law is otherwife here j 
which (hews, that though that ifland is parcel of the polleffions of 
England^ yet it is, not governed by the laws made here, but by 
their own particular laws and cuftoms. 

And for thefe reafons judgment was given for the plaintiff* 


Cafe 84* 

If a defendant 
agree to refei the 
matrer to the 
ptaimlff.hecan* 
not objeA to the 
award that tlie 
plaintiff was a 
fudge in his own 
tuvfe. 

S.C.Comb.218. 
Hard. 44. 


• [2*7] 
Cafe 85. 


Matthew againjl QUerton. 

T\EBT UPON AN AWARD, and a verdidi for Ac plaintiff} and: 
^ it was now moved in arreft of judgment. 

The exception taken was, that the matter in difference vm re¬ 
ferred to Ae plaintiff himfelf, who made an award. 

8 ed non allocatur. And the cafe of Serjeant Hards vras remem¬ 
bered by Dolben, Juflice^ viz. The feijeant took a horfe from my 
Lord of Canterbury*s bailiff for a depdand, and the archbijhop 
brought his adfcion; and it coming to a trial at the affixes in Kent^ 
the ferjeanty by rule of court, referred it to the archbijhop to fet 
the price of tie horfe, which was done accordingly; and the fer- 
jeant afterwards moved the Court to fet afide the award for Ac 
reafon now offered} but it was denied by Lord Hale and per. 
TOTAM Curiam. 

Robinfon again ft Watkyns- 

Whether r-pHE RETURN of a habeas corpus was, That London is an 
under 7 ts ■*“ *”hcnt city, and that Acre is a cuftom in Ae faid city fi>r 
•uftom toregu- Ac mayor, aldermen, &c. to make a£is of common council for 
late trades, fo as Ae belter government of Ae city; Aat the cuftoms of London 
to prevent their confirmed by a6t of parliament; Aat the ftud mayor and al- 
"he dermen, &c. being informed that the number of hackney-coaihes 
public,can make London was greatly increafed, and the trade of the city thereby 
bye. laws to re- impaired, Ad order, that the number of thofe Aould not exceed 
gnlate a new four hundred, and tliat none Aould be licenftd * afterwards but 
|. affick, ftch jiage.coaches ; that if any perfon not licenfed ftood to be hired, 
fwXf by u- the offender Ihould forfeit forty Aillings for every fuch offence, t^ 
sniting*them to be recovered by adionofdebtto bebroughtby the chamberlain 
ji particular of the city } Aat before Ae levying of Ae plaint whereupon Ae 

number ? defendant was taken, be ftood wiA an unlicenfed coach in Combili 
f. c. Skill. 37T. hired, per quod actio accrevit, fjfr. and Aat Ae defendant 

, was taken upon the faid plaint, whiA is the caufe of his impri- 

1. Keb. 463. fonment. 

Invent, *1.195. s.Kcb.ar* Corny. *69. Lmw. 56*. Med, 104* t.BM.Abr.339.}4t. 

It 
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It was argued, that this aft of common council was illegal; Roaiwuofi 
FIRST, by confidering the nature and extent of the cuftom, and what , 

operation is made upon it by the confirmation in parliament, for that Watjcv 
^ ve no new or farther power, or any thing more than what they 
tad before by the cuftom, which was contirmed but not enlargea. 

Afts of common council in London are no more than byc 4 aws^ they 
are founded upon the cuftoms ufed in the city; now they have 
ho cuftom to warrant this bye>law, and therefore it is void; 
for it being made by a corporation for a private end, it muft 
have a cuftom to fupport it {a)i but if it had been for a 
public good, as for the repairing of a highway, dec. then it 
might have been well without a cuftom (b). Then as to the re« 
ftraining part of this law, it is void, becaufe it is againft the ]i> 
berty of the fubjeft to be hindered in his lawful occupation; and fo 
it was adjudged in the *Taylor of Ipfwich*s Cafe (c). In the cafe 
of Norns v. Stupes (d)y the queftion was. Whether a town 
corporate having no prefeription to exclude others, could, by 
any particular privilege, make a law to obftritci; all peribns 
from ufing a trade there, having not been apprentices in the 
town ? This Teemed to be againft the general liberties of the peo* 
pie, and therefore of no force to bind ftrangers afting within the 
liberties of the place contrary to fuch law; but it did not receive 
any determination* King Edward the ’Thirds by letters patents 
confirmed in parliament, gave power to the mayor and common¬ 
alty of London to make bye-laws for the better regulating of the 
city, and they made a law that no carman ihould go into the 
city without leave of the wardens of a particular hofpital under a 
certain penalty; and this was held void (e)y becaufe it reftrained 
men from ufing of their trades, and was in the nature of a mono¬ 
poly. It is true, in 32. Eliz. an aftion of debt was brought in 
London^ grounded upon an aft of common council, viz, that if 
any citizen, freeman, or ft ranger within the faid * city (hall offer « r _ .o n 
broad cloth to fale there before it is brought to Blackwell-ball to ^ J 
be viewed, he fhall forfeit 6s. 8d. for every cloth; and this 
was held (f) a good law to bind ftrangers: but the rcafon of that 
judgment can have no influence upon this cafe, becaufe that was 
a gqpd law, made to prevent frauds in felling of cloth not vendible: 
befid es, it was held that they had a power by their cuftom to make 


(«) 5. Co. 63. 

(^) S. Co. I <5. 

(f) S.C.x>Roll.Rep.^ 

S. C. Godb. X51. S. C. 4. Viiier. Abr. 
•3*5. S. C. I. Roll. Abr. 364.—See 
Mayor of Bedford v. Fox, Lutw, 561. 
Parry v. Berry, Oomy. Rep. *69. 

Hob. all. I* Roll.Abr. **Bye* 
** Lawi” pi. 4. See «. Ld. Ray. iiji. 
X. Salk. ac;. >. Bac. Abr. 339. 

(«) Raym. aSS. i. Sid. t84. 
X. Roll. Abr. 364. pi. $. 

(/) Cbaaaberiain of Lpodoa*t Cafe, 


5. Co. 6s. S. C. I. Roll. Abr. 365. 
S. C. 3. Leon. 264. S. C. 4. Viner 
Abr. 305. See the cafe of Woolley v. 
Idle, where a bye>law that no ftranger 
fhall uft the craft of a taylor in Bath 
except firA made free, under a penalty 
of .three (billings and fonr.peoce a day, 
founded on m tajim that no Aranger (hall 
ufe the faid craft there unlefs ntade free, 
is good, 4. Barr. 1951. See'alfo Wan* 
neiv. Chamberlain of London, Stra. 675. 
Greene. Mayor of Durham. x.Buir. lay. 


fuch 



KMfnsotr 

Watkvnc* 
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fttch a law, which is wanting here: and therefore it was prayed 
that no procedendo might be awarded^ e 

E contra. The general queftion is^ Whether it is lawful to re** 
Brain the number of hackney-coaches in London by an a^ of 
common council, which was admitted to be no more than a byer 
law f And it was argued that this bye-law was lawfuh 

First, It was infifted that a bye-law may be good in parMnd void 
for the reft, and that though there was no particular cujiom to 
fupport this law, yet it was good, as founded upon the general cuf- 
tour of London to fupply all defeats of good government within 
the city. The cuftoms of that city are very antient, and have 
been greatly regarded in the courts of juftice {a)\ they have been 
ib far from being conftrued to reftrain trade within their liberties, 
that they have been allowed even agalnft common right, and 
againft the rules of law; as a cuftom to arreft a man for debt be¬ 
fore it becomes payable has been held good, for it is to make 
the defendant find better fureties (h). All bye-laws made for a 
public good are juftifiable, for as fuch they can be no burthen to 
the people: it is true, where they are made for private ends, or 
for gain, it is otherwife; but that is not this cafe, becaufe by this 
law no private benefit can accrue to the city; it is a law made to 
prevent a public nufance: and this was the reafon of the judg¬ 
ment in the cafe of Hayward v. Pain (cjj which was a bye-law 
to reftrain the carman from going into the city without a licence 
from the wardens of a particular hofpital, becaufe it was a law 
which had no refpedt to a public good, but to the profit of the 
hofpital. But for an authority which comes near the cafe in quef- 
tioii this was cited viz, A bye-law was made in London that there 
ihould be but four hundred and twenty carts let to hire, under pe¬ 
nalty of forty Ihillings for every one above that number, to be paid 
by the ovJner : now this was a law made in reftraint of a lawful 
employment, yet it was held to be good (d) ; for if ♦ the num¬ 
ber Ihould not be reftrained, it might prove a nufance by ftopping 
>ip the ilreets, and by hindering the palfages. It has been obje^c^ 
chat thefe are different cafes, becaufe fuch bye-laws which have 
been held good have been founded upon cuftom: but no cuftom 
can extend to coaches, which have been newly fet up. But what 
reafon can be given why a bye law Ihould not be good which is 
founded upon a general cuftom to fupply all dcfc6ts of former 
laws ? Many inllances may be given where fuch bye-laws have, 
been held good {e). A bye-law made in London that none ihall 
make or ufo a hut-prefs there v/as held good, as founded upon the 
general cuftom \ fo are all the bye-laws made againft butchers, 
prohibiting them from Handing in certain ftreets under a pe- 

8. Co. 126. 1S4. Std vide x. RoU. Abr. 164. 

CO totilra, 

(«) I. Sid. 2 <54. I. Roll. Ahr. 364. («) I. Roll, Abr, 365. Godb. to$, 

(/} Rajm. 288. 324, $38. |. Sid. 1. Bull), lx. a. Crownl. 177. 

nalty. 
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nalty (a). It cannot bfe objefted that this is a law to licehfe a aoBiKioH 
niffance, becaufe the City has adjudged four hundred coaches to 
be a convenient number. Neither can it be faid to be a monopoly, 
becaufe it is only a reftraint of perfons beyond fuch a number 
to exercife an employment in a particular place, which was 
always allowed to be good {b). Neither can it with any 
rre^on be objected againft the authority of the mayor and 
aldermen to make this bye-law, viz. that hackney coaches 
have been regulated by a ftatute-law (c), which had made it need- 
lefs if it could be done by a bye-law j becaufe a£ls of parliament 
have been made in confirmation of the common-law, fo that things 
though good in themfelves may have occafion to be fupported by 
the Icgillative power. And laftly, for a late authority the cafe of 
Gavel V. Tajker (d) was cited, which was a bye-law to reftrain 
carts to fuch a number as fhould be licenfed by the Company of 
Woodhiongers \ and this was adjudged in the common pleas 
2. fac. 2. to be a good law, which judgment was affirmed in the ex¬ 
chequer chamber. 

jidjaurnatur (e). 


(a) Edwards’ Cafe, 8. Co. 115. S C. 
Roll. Rep, 312. S. C. 4. Viner'sAbr. 
312. But fee Rex v. Harrifon, z. Bl. 
Rep. 37s. S. C. 3. Burr. 1324, and 
Harrifon v. Goodman, i. Burr. 12. 

(A) See the cafe of Sir George Fw- 
mon V. Brooke, Cro. Eliz. 203. 

(r) 14. Car. 2. c. 2. 

(d) Keb. 463. S. C. 4. Viner’s 
Abr. 308. 

(«) It is faid, S. C. Skin. 384. that 
afterwards the matter was fettled in par¬ 
liament, and that the city never 
thought fit to ftir further in it.—See 
9. j 4 iin. c. 23. ; 11. Geo. 3. c. 24. f. 28. 
24. Geo, 3. c. 27. f. I. 3 26. Geo. 3. 
c. f. 72, In tlie cafe of Player v. 
Jenkins, 4. Viner’s Abr. 303. a bye¬ 
law made-by the city of London, that 


** there (hould be no more than 420 
** carts let to hire in London, on pain of 
** forfeiting 40s.,’’was held good, i. Sid. 
284. 5. Mod. 441. Rnt fee the cafe of 
Flayer v. Vere, Raym. 228. 324. 
It is clear, however, that under a general 
power to make bye-laws, a bye- law can¬ 
not be made to retrain trade, i. Burr. 
Rep. 16.131. Seethecafeof theCham- 
herlain of London V. Grofeconrt, 5. Mod. 
104.; Harrifon*.Goodman, i.Burr. 12.) 
Rex V. Harrifon, 3. Burr. Rep. 1324. 
But a bye-law not being in reftraint of 
trade, but only in regniation of it, is good. 
Bufworth V. Hearne, z. Srra. 1085. 
B. K. H. 405k Andr. 91. Green v. 
Mayor of Durham, i. Burr. 127. Rex 
V. Surgeons Company, 2. Burr. E92. 
Pearce v. Bartum, Cowp. 170. 


• * Pitman againft Bidlecombe. 

"pxEBT UPON BOND. The condition was, that if the defendant 
(hall pay all fuch charges as (hall appear to be due to John 
JVillis (who was attorney for the plaintiff) in profecuting the de¬ 
fendant at his fuit, that then, &c. The defendant pleaded, that it 
did not appear what was due to the attorney, &c. The plaintiff' 
replied, that nine pounds was due to the faid attorney, ot which 
the defendant had notice^ but had not paid it. The defendant re¬ 
joined, that it did not appear what was due, Sec, and- traverfed 
that, he had notice thereof. 

Judgment was given, upon demurrer, for the plaintiff,becaufe 
the attorney was a ftranger to the action, and the defendant ought 

4 <> 7 . 8. Co. 9. Cro. Jac. 492. 6-84. 2. Rulft. Cro. Car 133. Hob. 

x» Leon. 123. 3. Com. Dig. “ Con(.‘.ition” Cl'* 9 *}« 5 * Co®. Pig. ‘‘PIe*der” 

lUy. 75*. 1127, 
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Qa(e 86. 

On a bond con¬ 
ditioned to pay 
all fuch cofts as 
(hall appear to 
be due to the 
ATTOENEY of 
the obligee ) it is 
not ntulTary to 
givt the ohiigor 
notice tiMt fo 
much was due, 
in Older to mf- 
tain an aflion. 

T. Roll. Abr. 
14 1 Sid. 36. 

(C. 75.). Ld 


VoL. IVe 


P 


to 
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ri^MAit to take netted at his peril what was due to die attorney ; and fo^ 
adjudged in the cafe of Dewtl v. {a ). it is true, 

BipLccjMiK* matter falls undesthe cognizance of the p]ainti(Fhim> 

felf, there he ou^ht to give the defendant notice ; as an ajfumpftt 
to pay for part of the goods after the rate the plaintiff fhould fell 
the reft, tnere notice tnuft be given both of the fale and of the 
price but that is not like this cafe. 

(») Mircb. 15S. s. RoU* {V) Hob. jt» 

Ahr. 467. 

• C *3* ] 

Cafe 87. * Salter agahift Brunfdcn. 

Anaftionupen "i^ICHOLAUS SALTER yarr//i<r'//r JoHANNF.BRUNjfDEN 
the ftfl'ure of JoHANNE KlTE in cujt d» mar. de lO quod ipji decimo 

Septcmbric^ anno Domini 1691, apud^ {fft. in com. prad. vi 
■where'n”'*icnt catalla ViD 'LICET quadrajv ta quarteria 
was due. bordei ipJiusf^lCHOLAl ad valentiam quadraginta Itbrarum adtuno 
et ibidem invenU nomine dijiridlionis pro redditu per ipfum NiCHO- 
LAUM prafat. JoiIANNi Brunsden fuper dmiij^tonem ni:Jfuagti 
et quarunaem terrorum e dem NiCHOLAo^^r ipj’um Johannem. 
BruN'-DEN antetunc fatU debit, et in aretro foreJuppoJit. ct pretenf 
colore cujufdam a£ius parliamenti in hujuftnodi cafu nuper edit, et 
provif. eeper. et dijirixer, et bona et catalla ilia fic dijiriit, adiunc et 
ibidem detinuer. qoofque pofea fcilicet vicefimo tertio die Septembris^ 
anno Don. ini i6gi, fupradUio p. tcd. bona ct catalla colore a£lui ill. 
vendider.et difpojucr. ubi revera et in faito tempore captienis bonorum 
et catailorum Prted. out tempo'e venditionis eorundem nullus redHtus 
per ipfum Nicholaum eiV/mi Johan hRUNSDEN/aff^iV. aut in are¬ 
tro fuit et alia enormia eidem NiCHOLAO adtunc et ibidem intuler. 
contra paccm ditt, domini regie et domime • rginof nunc et contra for- 
mam Jiatuti in hi.juftmdi lafu edit, et j r-svif unded cit quoddeteriorat. 
ejl ei dumpKum hubel ad vetlentiam centum lilrar. Et inde produe, 
Jetlamf ksc, 

One defendant ntodo ad hunc dim fei, diem Feaeris prox. pojl crajie San£i, 

pleads not guil- Trinitat t i/io todem termino ufque quern diem pta:d. Johannes 
ty, a Huiiris Brunsden (/ Johannes Kite habuer. lictnc. ad btUamp'tsd. 
judgment by dc- inUrloquendut tunc a . refpondend.f^ c.eo* amdomino rege et don.ina regina 
faiili againitihe ^^^i^^JWest. vtn. le«i/>r«e</.NlCHCLAUS Salter per attorn, fuum 
precd. quampreed, Johannes Kite per Aktonium Ettrick 
attorn, fuum, Et idem defend, v m et injuriam 

quand , l^c. Et dieit quod ipl'e non fji inde culpabilis ct de hoc ponit 
Jfe fuper pairiam. et prad, IsiCHOi.AUS fmihter^ t^c. Et pradi 
Johannes Brunsden ad eundem diem licet folempniter exutt, 
non ven. nee aliquid dicit in barram five praclufion. aUhn. 
preedi£f,ipfius NiCHOLAl per quod idem NlCHOLAUS reman, indi 
^ - verfus eundtU! JuHANKEM Brunsden indtftnj. Ifc, ob quod con- 

L ^3^ J ftderat. ejl quod preed. Nxcholaus damna * jua verfus prafat. 

Johan. BrunsdBN occafione tranfg, preed. recuperarc debeat. Sed 
quia Cur. di£l. domini regie et dominee regina nunc htc incogmt. ex- 
pi. quee da'Ana idem NiCHOLAUs occaftoite tranfgr.prad. per preed, 

Johan* 
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J'bjlAij. Brunsden ut prafertur faSi. fuftinuit ; tieo tarn ad JAttet 
iriand, ixit,prad. interprad. Nicholaum etprafat\ Johannem 
Kite Jupertm jun£l, quam ad inquirend, qua damna prad. Nich. *»''<*»*•*'.- 
ficcojione tranfgr, prad* per prafat* Johani^eM Brunsden ut 
pr^ertur faSi. fujtinuU ven. indejur* coram domino reg. et domina 
i^naapud die Mercurii prox. po/i ires feptimanqs SanSla 

^rinitatis. Et qui nec, &c. ad recogn, ^c, ^ua tarn, idem 
dies dat* eft tani preefat. NlCHOLAO quam pretfat. Johann i 
K.ITR ibidemt idc-. 


Salter d^dinji Brurirdeii. 


Caic 8S» 


(D. 9.). 
a. BiC. Abt* 
3*3. 


^^HIS was an action brought upon ^he ftatutc of 2. An adion of 

Maryj c. 5. empowering the landlord to make fale of goods 
diftrained for rent after a certain time therein limited ; in which r^,c.5.for makr 
a6l there is a proviib, That in cafe any diftrcfs and fale (hall be in^ a colourao 
“ made by virtue and colour of the a£l, for rent pretended to be ar- tie diftrefs,nee(l 
“ rear or due, where in truth no rent is arrear or due to the per- "•>* * <*«- 

“ foil diltraining, or to him or them in whofe name or right fuch 
“ diftrcfs fiiall be taken, that then the owner of fuch goods or cient to fay, the 
chattels diftrained and fold, (hall and may by action of trefpafs gtiods were ta- 
or upon the cafe to be brought againft the perfon fo diftraining, 

** recover double the value of the goods and chattels fo diftrained 

and fold, together with full cofts of fuit.** The plaintiff had a 3 * Com. Dig* 
judgment by default. ** ^'‘*‘'*** 

It was now moved in arreft of that judgment. 

The reafon offered was, that there muft be a leflbr and IcfTee 
to bring this cafe to be within the a£t, and that if there be no de- 
mife, the adl gives no remedy,becaufeitis exprefsly declared therein, 

That when any goods or chattels ihali be diftrained for any 
“ rent referved, and due upon any demife, leafe, or contrail what- 
“ foever, &c. the perfon diftraining may fell the fame, dec.** 

Now there is no demife ftifficicntly fet forth in this declaration, Ld. Ray. lyfi 
neither is it faid that the goods were diftrained for rent arrear; 
but that they were taken nomine diftri^ionis^ which is not a good 851. 

averment that they were diftrained. 

But THE Court held the declaration to be good. 

*C*33l 

* The King and Queen againft St. John’s College, Cafe 89. 

Cambridge. 

T)Y the ftatute of x. IVill, & Mary^ c. 8. made for the abro- Tlw court of 
gating of THE OATHS of allegiance and fupremacy^ and ap- 
pointing other oaths, it is enadted, “ That if any governor, WaiSi'to ili 

maflei of a college to compel him to t:ike the Mtht of the fellows, as preferibed by the 1. Will. 
c. 8 ; but a mandamus direfled to the mafler and fellows of a college, commanding them to amovt 
cert in members of the college for not having taken the oaths, is bad, unlcfs the members complained 
of a e made fastUt to the writ—S. C, Skin. 359. 368. 393. 546. S. C. Comb. 179, S. C. 
Hoi’, 4jd. Andr, 183; i, Barr. 338. *. Tens Rep. 773. 3. Sac. Abr. ^36. 

P 2 « head, 
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‘‘ head, or fellow any college or hall in either of the univerfities 
“ (hall negled or refufc to take the oaths thereby appointed, fbr 
“ fix months after the firft day of Augujl^ and before fuch per(bn 
“ or pcrfons as by any ai 5 l or a£(s are authorifed and impowcred to 
“ tender the abrogated oaths, &c. that then the government or 
“ fcllowfliip of every perfon fo negleAing or refufing (hall -be 
« void.” 

The abrogated oaths were enjoined by the (latutc of 25. Car, 2. • 
c. 2. to be taken by “ all perfons in office, cither in the court of 
« chancery, or king’s bench, or at the quarter feffions for tlie 
“ county where he or they fliall inhabit.” 

Several fellows of 5 /. John*s College in Cambridge had not taken 
the oaths purfuant to the llatute of i. If^ilL & Mary^ and there¬ 
upon a mandamus iifued out of this court, directed to Humfrey 
Gewer^ who was head of the faid college, and to the fellows and 
mailers there, (etting forth the faid a6l;, and that fuch fellows had 
not taken the oaths, and that ftcut informamur they dill continue 
in the quiet enjoyment of their fcllowfhips ; therefore by this writ 
they were commanded to amve them j but it is not faid vel cau-^ 
fam nobis f.gnifcctis. 

The return to which mandamus was the ftatute of 25. Edw, 3. 
c. 4. whereby it is enabled, “ That none (hall be put out of his 
“ freehold, unlefs he be duly brought in to anfwer and be fore— 
“ judged by the courfc of the lawj” and likewife the ftatute of 
28. Edw. 3. c. 3. “ I'hat no man (hall be put out of his lands or 
“ tenements, without being brought to anfwer by due procefs of 
“ law';” that the twenty perfons mentioned in the writ were, in 
the firft V'ear of William and Mary^ fworn fellows of the faid col¬ 
lege, and were feifed of a freehold in their fellowlhlps, and that, 
fmcc the making of that ftatute they w'cre not brought to any trial, 
&c. 'rhen it was returned, quhd in nulla moda canjlat that they 
had not taken the faid oaths. It was further fet forth, that the; 
COLLEGE was founded by Margaret Ccuntcfs of Richmond', that 
the Bijhop of Ely for the time being («) was by the laws of the 
foundtefs appointed visitor ; that by fomc particular (latutes of 
the * college, which were recited in the return, it is provided, 
“ That for great crimes, the mafter, by the confent of the fenior 
“ fellows, upon examination and enquiry, may proceed to an ?x- 
“ puilioii, and that they cannot expel for any ocher caufe,^icc.** 

Thofe who argued againft the writ held, 

First, That it was illegal, and not warranted by any law. 

Secondly, Admitting the writ to he good, then the matter 
returned is a fufficient excufe. 

(a) See the cafe nf the MnAer and Tedinftoo, i. Burr. Rep. 158. M 
Senior Fellows of St. John’s Cambridge 205. 

As 




As to THE FIRST POINT : A mandamus has always been a re- Thi 
m'hdial and beneficial writ to thofe who have been opprefled, ef Ogittw 
pecially where the party grieved could not maintain an alfize\ « 
fuch writs are called by Sir EdwardCoke^xn Calvin's Cafe {a\brevia (?o'll eoe! 

mandatoria remcdialia -j and they have often been allowed to reftore CambridoI. 
wflUCtQ^laces of which they have been difpoflcfled (^), rather than 
TO turn them to a<ftions on the cafe to be rccompcnfed by a jury in 
damages. Therefore the proper office of this mandatory writ is 
to rcltore and keep men in their fcveral places and employments, 
and not to difplacc them; but this now brought is fo far from, 
being a remedial writ, that it is very mifchievous to the parties, 
for it is to remove them, which is directly contrary to the nature 
of the writ, and to the opinion of the Court in Shuttlcworth's 
Cafe (c)t where it was held, that a mandamus was only to be al¬ 
lowed in caf^s of rellituticn where there have been bad and un¬ 


due removals. This Court lias been always very careful in grant¬ 
ing thefc writs, crpcciidly where no precedent (as in this cate, can ^ 
be produced to warrant it; and therefore it was denied (d) to be lo Mod.* 54! 
granted to make a man free of a corporation, who had fervecl an i». Mod. 190! 
apprenticethip there, though the Court held it very reatonable that 
the perfon ftiould'have his freedom (t-) ; and it was likewiie denied 
(f) to the fpiritual court, who refuftd to deliver a will to the heir 
after it was proved in common form, without a definitive fentence j 
and the reafon * in both cafes was, bccaufe no precedent could * 235 1 

be {hewed, that ever a remedial writ was granted in fuch matters j 
and if no precedent, then there can be no fuch law { ;f). It is ad¬ 
mitted by this w’rit itfelf, as well as by the return, tliat the parties 
had a freehold in their fellowlhip ; and if the law be mnr .: favour¬ 
able in any one thing than in another, it is in the cafe of a freehold j 
and therefore was magna charta made to preferve the due 
courfe of the common law, to which every EngUfmnan hr;s a native 
right; but this writ does not only infringe that right, but fubverts 
the very courfe of the lav/ which fiv an s every man’s pcdle-lion ; 
it is to turn people out of their fteehold are no parties to ihe 
wrtt ; it is to punilh a man without being ncard ; and it is to ex¬ 
ecute a judgment when it does not appear chut any judgment was 
give!*, but ficut inforniamur^ which is a fuggellion of perfon:; un¬ 
known againft the properties of men, and v/as never ) et ;:]i:vvV(.;d. 

The law is fo very careful that perfons Ihall not be ’ ■. r 'died be- t> 
fore they are heard, tnat parties or privies to a rec, ; f : an heir ,37- 
or executor) fhaJl not have anadtion of debt upon a j 11-0.31!; ^nt in a 
perfonal aiSIion, or a fc:rcfuci;is in a real aetiua to have execution, 
till «fter the year and day, that thi* defendants may b. c..l!f;d in and 
have an opportunity to be heard what they c: r. lay to defend their 
poireffions ’Jj) ; and this piobahiy was th-e ixrfhn of MiaCii'*- tiic 
iiatute againft forcible entiles j for though a man be in p. ilieliioii by 


(rt) 7. Co. BO. Vaugh, 40f* 
{b) I. Sid. 94. i:5». 

(c- z. Jiulft. iza. 

(</) I. Sid. 107. 


(r) Hut fee now iz. Cco. 3. c. zi. 
(/) I. Sid. 433. 

()•) Hi(>wd. j6i. a. 
a. Inlt, .371. 

*3 stn 
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T"» an illegal title, yet he (hall not be turned out before he is heard, 

^ poileffion is endeavoured to be removed by a fu^geftfim 
St!^John’8 information without an inquiiition by a Jury, which is againft 
CoLLKCB the known rules of law,and exprefsly againlr the ftatutes fet forth 
Cambrivok. Jn the return. It had been much better if the writ had commanded 
jihem generally to put the law of i. // 7 //. & Mar^ in execvCKtr?^; 
hnt as this cafe is, it is like a mandamus to an inferior court, com'-^ 
pianding them to give judgment parte inauditd altera^ which 
would be very uiijuu, though the party for whom the judgment 
was given had a rignt. But this method of proceeding W'as never 
intended by the a6I of i.Will. ^Mary ; for by that law thefe per- 
fons are only difabled to hold their fellowlhips which are made 
yoidj but the confequenccs thereof are left to the ordinary methods 
of the law. 'I hofe who have any eccleliaftical benefice are like- 
wife deprived by this a£f,if they refufe or negle£l: to take the oaths 
^ [ ^3^ ] l^*^yt>nd the time therein limited, but it does not dire£I ^ the pa¬ 
trons to preftnt after fuch deprivation j and no man wih fay that 
a mandamus lies to a patron for that purpofe ; this would be fej- 
tinum nmedium j and yet if a perfon prefented to a benefice refufe 
to read the Thirty-nine Articles, or come inby fimony, his living 
is as abfolutcly void as thefe fcUowthips, If this (hould be ad¬ 
mitted to be law, how eafy would it be to difplace the ofiicers of 
any corporation by fuch writs; for it is but fuggefting an ofFcnce 
and the bufinefs is done } the confequenccs \yhereof would be fo 
fatal, that it would outdo the late quo warranto* for there the 
parties h id liberty tp come in and plead {a). In this cafe the de-v 
fendarts cannot claim to be heard by the head of the college and 
the other f liowf, bt caule no fuch thing is commanded by the writ, 
but abfolutely to turn them out j and if the mafter had power to 
examine fi ts inatt.-r, it cannpt be ppon oath, for he has no authp^ 
rity to adminilb r it, neither dops the writ mention that he and 
the fcUo\ ’« have power p remove thefe perfons, which ought to 
have been alied;^ed. Now if the fuggeftipn in the writ fliould be 
falfc, and the fellows thereupon turned out, they have no legal 
remedy jto be reftored again j for they cannot have a tmndafnus j 
zxvdi dr^ appeal will not He, bccaufe there is a local and proper yi- 
SITOR j -neither will an ajfize lie, becaufe it is not a fple cprpp* 
ration ’f neither can an action on the cafe be brought againft Jbr^ 
Oower^ becaufe what he has done is by the king’s command iq 

(a) Seethe cafe of the City of London, return; and if any iflue be joined, it fhal| 
Show! zG^i. *79! State Trials, beiricdinfychplaceasani^ucinana£)ion 
54.5. to 6^0.—By Q. c. 20. where irjght have I een tried j and in cafe a 
any writ of fhall iffue, the be fciind for the pcilbn fuing the 

puiitr. who is requited to make a return writ, or ju<^gment hegiven <or him upon 
-411 make fuch return to the ihiP writ of Jemun tr, kc. &c- he Ihall Have his coif 
and after 2 return made thereto and d irniigi; in like tnannrr, &-c. to be 
U;e perfdh fuing out the writ may plead 1- vieti hy ca. fu. fi.fa. or ehgit } and ai 
to. or ti.ivet fc all oi any marcilal it* nn^iory mandamu% fhall be granted 

cqntai/icd in tpe f.iid rc-iuin, ai d ihefame wiiliuiii delay,&c. See alfo 9. jiiin.c ao. 
proceedings be had as if fuch perfon had f. 4. the manner in which informations 
brought an action on the cafe for a falfc in guo wan aato umU now be obtained. 

the 
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tjie writ, which is a fufficient authority to juftify him. The reaibn 
of granting thefe remeclia! writs is for want of other means of doing 
right to injured perfons, but here can be no pretence of a failure 
of juftice, becaufc the? colloje is fubjciEf to A vis (tor, who iias 
power to execute the hws of the founder; and therefore a man^ 
ylS 5 \^vill not lie. h h:isbecn denied to rejlore a fellow of a col¬ 
lege upon undue expulfion ; and if fo, no reafon can be given 
W'hy it ihould be allowed to expel one who is not well admitted to 
-a fcUowihip, or unduly continued .;fter a good ad.-.ufuon 'I'his 
is the proper work of tkf. visitor, and not of this court; for 
fhe college is fubjeef ad aliud examcn^ therefore the writ ought to 
have been directed to him who has power of examining and cor- 
reiSling the fellows, and likewife of executing the powers in this 
a£l. If therefore this be a remedial writ, and no precedent can be 
produced where it has been granted to expel pcrlons, * but al¬ 
ways to refiore them ; if it will not lie where there is a local and 
proper visitor ; if the law fo far favours a freehold that no man 
{hall be difpofleffed thereof by a b we fuggeftion without a trial; 
then this writ now brought muft be illegal. It is no objection to 
fay, that this court has granted a mandamus to abate a nuOuicc 
Without a trial; it is true it has been done, but then the fai^ has 
been made certain cither by matter of record, or by a view, or 
prefentment of a grand jury ; fo it was mjacob Hall's Cafe (<7), 
who wras prefented by the jury for a nuiance in the highway, 
though it was at Charing Crofs in the view of the Juftices com¬ 
ing tp Westminster Hall. It is true alfo that this court 
has power to form writs to compel the execution of acts of par?* 
liamcnt, but fo as always to take care to preferve the rules of thp 
common law. 


Tnr. Kin* 

AND QuBxir 
vgainji 

St. ] MN'i 

Cut LEGS, 

Cambeiosi. 


8< Mod. 148. 
10. Mod. 

Ld. Ray. 8. 
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Ld. Ray, 177. 
608. 


Second Point. Admitting this writ to be good, then th« 
matter returned is a Giificicnt cxcufe. The return begins with 
the flatute of 25. Mdjs/, 3. c. 4. “ I'hat no man {hall be turned 
“ out of his frceholfi but^^r legem terra'* by dueprocefs of 
law, which is the {ame thing ; and this muft be, according to my 
Lord Coke (b)^ by indij^nvent or prefentment of good and lawful 
mep, whiph was not done in tbi.s cafe, and therefore againft law; 
fur this ftatutc js declaratory of the ancient common law. It is 
true, the ftatute of i|. Hen, j. c. 3, was made direiftjy againlf 
this antientlayv, which gives power to juftices of affize, or of the 
peace, upon a bare intormatioii, to judge oftenecs without the 
prefentment of a jury ; by which law this nation fuffered many 
. opprelHons for the 'fpace of eight years j and therefore jn the fii ft 
year of Henry the ^igbtf) that Itatute was rppealed, Next it is 
returned, that it does iipt appear to them that the fellows had not 
taken the oaths ; and this may be very true ; for by the aift of 
JVill. bf Mary, c, 6. they arc enjoined to be taken before fuch 
perfon or perfons who by'any former law were impowered to 
tender the abrogated oaths. Now the fellows of colleges were 


Strange, 537 
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♦m* Kxko not obliged to take the oath of fupremacy in any place by any 
AVD Q^tEM other a« than that of 7. ^ac, c. 6. which appoints it to be taken 

^*11 s of their refpcCTive colleges; yet this ftarute was made 
CotLEGE, their eafe j there are no negative words in it to punifh them if 
Cambridge, taken elfewhere ; and, being a penal law, it is well fulfilled if they 
• r Q 1 oaths in any other place before a proper * perfon whgjli^t 

L ^ 3 ” J authority to adminifter the fame ; and therefore fipcc they Vnay be' 


S. Mod. 15-^. 
|3. Mod. 232. 

Cilb.r.it. 17S. 
Fitz*. 107 


taken in many places, it may not appear to thofe who made this 
return that they were net taken in fome of thefe places i. and if it 
do not lie in tHeir knowledge, then ignorance will be a good 
excufe. There is no aft of parliament which enjoins the head of 
a college to tender, or the fellows to take the oaths before him i 
for by the ftatute of 5. Eliz. c. i. graduates in the univerlities 
arc ;'.pj;ointed to take the caths in an open place, before a conve¬ 
nient aflcmbly to witnefs it, or before fich perfons who haveautho- 
rity by common ufe to admit them to any degree. TCow it is not 
the head of a houfe, but the convocation, which admits to degrees 
in the univcrfities, and there they ought to take the oaths, either 
in the king’s bench, or at the quarter feflions, &c. } 3 ut admitting 
they are found to take the oaths in the college hall, yet the mafter 
and fcholars are not bound by the i\ 6 \ tube prefent, neither is the 
mafter at his peril to make any cn^ry or memorandum of it. 
Then they return, that they have a local virit<n', who has power to 
corredl the offences of the college. Now all fuch eleemojynary 
313. ^of'poratisns are vifible in their very nature and creation; and if the 
5tra. 913. ^ founder dp not give the vifitor an authority to determine fuch 

a- i'eer. Wm. offences, yet it is incident to his office j fo that there can be no 
ncccffity of having any rccourfc to an extraordinary remedy, 
beenufe the vifitor has as much power to remove an offender by a 
public adt of his own as by the private law’s of the college.. 
He has a peculiar and legal power, exclufive of all others, 
to fee that thofe perfons where he is vifitor do conform to the laws 
pf the land, and that none be continued there but thofe who are 
truly fellows of fhe college ; fo that if the fadl fuggefted in this 
writ be true, then they are no fellows ; if fo, the vilitor, and not 
Ais court, muft remove them. But if a mandamus will lie. Mu. 
A'l'TORNtY is too early in bringing this, becaufc it does,.not 
appear that the visitor was obftrudted to make his villtation, 
pr that application had been made 10 him for that purpofe, and that 
he refufed to come, or that his power was too weak j and this 
makes the cafe more extraordinary, becaufc the law requires a 
method in all its proceedings, and deprives no man of that autho¬ 
rity which he lawfully has ; and therefore where it gives an appeal ■ 
. -to the fcllit IIS the matter is never begun originally there, for that 

* L ^39 J would be to deprive the julHccs ^ of the peace of tiieir legal jurif- 
dicBon. So likcwifc a writ of error cut of Ireland to the parlia¬ 
ment here is never allowed till the matter has firft received th« 
judgment of the king\s bench in Irelmd. And laftly they return, 
that they have not pow'cr to expel but for great crimes mentioned iii 
theftatutes of tiic college. Sc thatif they have anypower,it muft be 

‘ ‘ either 
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cither by prefcripdoa or charter ; they cannot have it by prcfcrip- 
tion, becaufe the college was founded within time of memory ; 
and they have it not by charter, becaufe not warranted by their 
ftatutes. So that if thele perfons are expelled from their freeholds 
it muft be done by thofe who have no power, and before they are 
:d to anfwer the faft of which they are accuied, and likewifc 


t 

neroTb*! 


they are tried per judicium parium velper legem terree^ ^c. 
For which reafons it was prayed, that no peremptory mandamus 
might go. 


E contra. The writ is good, and the proceedings thereon arc 
legal for thefe reafons : 

First, From the law itfelf, and the fubjeeb-matter upon which 
it was made. The adt of i. JFiU. £sf Mary^ c. 8. is a law made 
for acknowledging the right and fovereignty of their majellies. 
It is thereby enacted, “ "I'liat all perfons (hall be obliged to take 

the oaths, he.** It is a law made for thefecurity of the govern¬ 
ment, and for fufpending of the perfons, and making of their places 
void, who refufe to give obedience to it. The open hall of the 
college is the place app('intcd by the ftatute of 7 . Jac. c. 6.5 
therefore they who made the return cannot be ignorant of the 
negledl . It is an olFence in thofe who have the government of the 
college to fufFer men to enjoy their fellowihips who have not taken 
the oaths ; and it is a weak excufe to fay, that they had no notice 
pf this matter ; for the act docs not put it under any formal exa¬ 
mination, neither are thofe perfons to have any notice given of 
their duty: the ftatute is fufficient notice, and the negleft of that 
duty incui s a forfeiture. It is a breach of the law, and of the peace 
of the government j it is an encouragement to ill men to contemn 
authority j and it is for thefe reafons that a mandamus is good ; 
for the oft’endeis do as much as in them is to undermine the 
government, and do defpife the wifdom and authority of a parlia¬ 
ment. 


♦ Secondly, The court of king’s bench has a fufficient au¬ 
thority to fee this law put in execution ; for the king having an 
executive power in him for that purpofe, has tranfmitted the (amp 
jn*a more fpccial manner to the king’s bench for the prefervation 
of right and juftice ; and therefore this court has a fovereign 
jurifdi 6 tion to correct all matters tending to the breach of the 
peace, which is applicable to this offence, and the remedy now 
jaeffred is proper (^z). it was never yet doubted, but that this court 
might remove all common nufanccs, or any thing done to the 
prejudice of the public {b) ; and certainly a greater nufmee to 
the government cannot be than for thefe perfons to continue iij the 
enjoyment of tljeir fellowships in oppofition to the laws, and 
.contrary to a pofitive ftatute which has made this place void. 
In the nineteenth year of Richard the Second a writ was directed 
>,0 the chancellor pf Oxford to expel Lollards (cand particularly 


(a) 4. Inft. yt. Year Booki (b) z. Hav.k, I*. C. cli. 5. f. 3. 

(>I. 19. $. ffiH. 6 . pi. zy. ((} See Riky's Wac. Pariiam. 6or. 
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a man mentioned in that writ; fo that it Was then allowed t(| 
remove an ill man, and it was obeyed by the univeriitiesi and this 
may be an anfwer to the objeflidn made \>y die counfel on the 
other fide, that a mandatory writ has been often granted to reftore, 
but never to turn a man out of his freehold. As to that part of 
the return which fets forth the ilatutesof Edward the 
the nature of a demurrer, by which they would diiputcthejurifdic- 
tion of this court to grant the writ; it is to deny the ftatute of 
1. IViU* CsT Mary to be an a£l of parliament, or that it is lex terra ; 
but it is by this law that the avoidance is made; and if a mandamus 
will lie to rcftorc a man to a place of which he is dlfpofTeired, 
it will lie as well to turn outfuch who are actually deprived by the 
law of the land; and in fuchcafe it would be to no purpofe to call 
them in to anfwer, or to have a trial per judicium farium \ for the 
a£t itfelf is a fufficient convi^^ion, of which they arc bound to take 
notice. 


Then as to the return of the vifitatorial power, v/z.lhat for that 
rcafon a mandumus would not lie, it was laid, that it has been 
often fettled to the contrary. 

It is true, that where local ftatutes are made to punifli offences, 
fuch are properly cognizable by the visitor, and this court docs 
not ufually interpofe; but this is an offence made by aft of parlia¬ 
ment, which neither the vifttor, nor the nlafler, nor the fellows of this 
college, are proper judges to determine. 

• r 241 1 * It Is objeftod, that this is a peremptory writ, commanding 

^ ^ the thing to be done, without faying vel caufam nobis Jignificetisy 

fffr. ; but it is faid, that thefe perfons had not taken the oaths, 
ficut iiiformamur^ and there are leveral precedents to warrant this 
form; but none were mentioned. 


Curia, '^his ftatute of i. fVill. ^ Maryy c. 8. has a refer-r 
ence to that of 7. "Jac, c. 6.; the one appoints the oaths to be 
taken before fuch perfons who by any aft were authorized to 
tender the oaths of allegiance now abrogated, and by the other the 
fellows of colleges quatenus fellows arc obliged to take them in the 
open hall, before the prefident \ and therefore the members muft! 
and ought to take notice of fuch public afts done in their col« 
lege. 

This cannot be taken to be a peremptory writ^ becaufe if. fets 
forth the ftift ^ut infornutmury which wo^is muft go to the 
whole \ and fuch a confti uftion muft be made when the writ b 
grounded upon a fuggeftion as this is, but when upon a judgment 
then it is otherwife. 

I'he visitor is made by the founder, and is the proper judge 
of the private laws pf the college } he is to determine offences 
a^ainft thofe laws, But where the law of the land is difobeyed, 
this court will takp notice thereof ootwithftanding the yjsitor ; 

ae .4 
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and in tliis cafe the proper way to put it in execution is by this 
•writ of mandamui, 

Scd adjournatur (a), 

,,.,fcNoTE* It was obje^Ied, that the return was not fuhfcribed by 
ai^pcrfon, neither was the common seal of the college affixed 
to it, which, it was infifted, ought to be done, becaule without ic 
mn conjiat deperfond againft whom to bring an action if the return 
ihould be falfe. But it was held, that the feal was not mate¬ 
rial, becaufe the writ was diredled to the head of tlis college by 
name ; therefore he is the perfon who is to make the return, and, 
by confequence, the perfon againft whom the a 61 ion w'lll lie if the 
return be falfe {b), 

Ld, Ray. jiC. 564. 
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(a) Thif cafti wa* argued again In 
Trinity Term 6. ff'itl. (£f Mary } and 
THK Court being of opinion, that the 
fellowt who were oidircd to be amoved 
augtit to have been parties, refofed, for 
this caufe only, to grant a fertmptory 
maielamut. As to the other obieifton, 
the juf'ges feemed to think, that the writ 
was proper enough j for it is the duty 
of the court of king's bench to fee that 


the law be executed, and a m.indamus is 
the proper writ, S. C. Skin. 549 | 
but as it did not appear but tli.\t the 
fjlows might have taken the oaths re¬ 
quired at i\wquarter ftJioK,y they irfufed, 
on thefe points alfo, to gr:nt a peremp¬ 
tory manJaiHUt^ S. C. Cniith. zS<z. 

{b) Sre the Mayor of Thetford's Cafe, 
1. Salk. 192. in point. 


Waples againft Ballet. Cafe 90. 

A SPECIAL ACTION UPON THE CASE waS brought againft A declarationill 
the defendant for not keeping of a bull and a boar j and 
upon a'demurrer to the declaration thefe exceptions were taken •" 

‘ ^ ‘ not kc! ping a 

• bull mult flaie 

First, He did not fet forth that the defendant was obliged to k'i;tpu!*thec!^ 
keep them, either by cuftom, prefeription, or otherwife. lideration paid 

Secondly, Neither has he alledgcd any particular lofs or Injury fuitaind 
damage by his cattle not increafing. by the negledl. 

• Thirdly, Or that the defendant being redfor of a church s. c. Skin. 39^. 
pught to find a boar in confideration of paying of him tithes. 

For which rcafbns the declaration was held ill. Cio. Eiiz. 

Moor; 355. 

Hob.189. B.S4und.ii$. Lid.Ray.109i.1t35. 11.CofD.Dig.8vo.z93. 5.Com.Dig.«Pl«rjdt*r”(C.38.) 
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* PcarfoD againft Garretr. Cafe 91, 

^rittity Term, 5. IfVI. tff Mary, Roil 177. 

J OHN FEARSON complains of being in the cuf- An «dl!on 

tody of the marlhalJ, &c. for that, to wit. Whereas the city of '’•‘cugbc by 
^London is an ancient city; and alfo whereas in the fame city, to hand*by 

which the drawer promifes to pay to Lim fixiy guineas within two months after the drawer (hall 
have married fueh a peifon, cannot be fiiftained unlefs a legal cenjidtraticn be averred ; for Aich a 
pwe is not within the tuftom of merclatstt.—S. C. Skin'. 39S, Plowd. 308, i. Salk. IB9, 
!• Str*. 674. 2. BJ. Com. 446. 3. Burr 1637. N. P. 274. z. Ld. Ray, 757* 

tiiib. Lq. ^cp. 154. - Bac. Abr, t»o «5 Corny. 75. 31 f 

wit, 
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#sA*ioN wit, at the parifh of Saint Alary le Bow^ in the ward of 

againfi there is and hath been, from time immemorial, an ancient and lau- 

#ark£tt* dablecuftom, approved and ufed in the (hme, between merchants and 
other perfons inhabitins; in the fame city, nameJy, that irany perion 
inhabiting in the faid city (hall make any bill or note in vmting 
/ub/cribed under his hand, and by the iktne bill or note he ftojjflf 
promife to pay any perfon any Aim of money at any time dPany 
times in tbs fame bill or note mentioned, fuch peribn who made 

the fame bill or note, by the fame promife and confideration afore-' 

faid, among merchants and other perfons aforefaid, fo as aforefaid 
ufed and approved, is bound to pay the fame fum of money in the 
fame bill or note mentioned to the fame perfons to whom promife 
of payment thereof by the fame bill or note was made to pay the 
fame at the time or times in and by the fame bill and note for 
payment thereof is denoted, according to his promife aforefaid. 
A::d whereas, on the twenty-firft day of October, in the fourth 
year of the reign of the Lord IVilUam and the Lady Mary, the now 
king and queen of England, &c. at London aforefaid, to wit, in the 
parifh of Mary le Bow, in the ward of Cheap aforefaid, the fame 
yohn Garrett was a perfon refiding in the city of London aforefeid, 
and fo there refiding on the fame twenty-firft day of October, in the 
fourth year aforefaid, in the parifh and ward aforefaid, by a certain 
note in writing, fublcribed with his own proper hand, promifed to 
pay to the fame fohn Pear,on, or his affigns, fixty pounds (a) 
within two months next after the aforefaid yohn Garrett fhould be 
lawfully married to one Elizabeth Petty, that is to fay, fifty pounds 
thereof for himfclf the aforefaid yohn Pearfon, and ten pounds 
thereof for his wife. And the fame yohn Pearfon in faft faith, 
th.at the aforefaid fahn Garrett afterwards, to wit, on the 
twenty-eighth day of February, in the fifth year of the reign ofthe 
faid lord the now king and lady the now queen, at London afore¬ 
faid, in the parifh and ward aforefaid, to the faid Elizabeth Petty 
was lawfully married; by which, and by force of the cuftom 
aforefaid, the aforefaid fobn Garrett became bound to pay to the 
faid yohn Pea fan the faid fixty pounds, according to his promife 
aforefaid; and thereupon, in confideration of the premifes, the 
aforefaid yohn Garrett, then and there, to wit, on the aforefaid 
twenty-eighih day of February, in the fifth year aforefaid, at 
London aforefaid, in the parifh and ward aforefaid, undertook, and 
faithfully promifed the faid yohn Pearfon, then and there, that he 
the faid John Garrett the aforefaid fixty pounds to the faid John 
Pearfon, within two months next after the marriage afore faid had, 
well and truly to pay and fatisfy. Neverthelefs the aforefaid* 
John Garrett, not regarding his promife and undertaking aforefaid, 
but contriving and frauclubmtly intending the faid John Pearfon 
in this behalf craftily and fubtilly to' deceive and defraud, the laid 
fixty pounds, or any part thereofj to tho faid John Pea fan hath not 
yet paid, although to do it the faid John Garrett afterwards, to 

(«) In the original it is, ** fcxagieia “ fcore pieces of guinea twenty lhil!ing$ 

fteiiti auri eu/u/i} AX0lice, three- ** pieces 9! 


WIT, 



jJtt^aclmas Term, 5. 'William k Mary, In B; R. 

WIT, on file fecond day of Mayy in the fifth year aforefaid, at 
London aforefaid, in the parifh and ward aforefaid, by the fame 
John Pearfon was required ; but the fame John Garreet to pay 
him the fame, or him for the fame hitherto in any wife to fatisfy, 
hath altogether refufed, and yet, doth refufe. Therefore the faid 
Jdtyi Pearfon fays, that he is thereby injured, and hath received 
damage to the value of one hundred pounds. And therefore he 
produces the fuit, &c. 

To this declaration the defendant demurred, and the plaintilF 
joined in demurrer. 

The action was brought upon a note for the payment of fixty 
guineas when the defendant fhould marry fuch a perfon, &c. in 
which the plaintiff declared, as upon a bill of excbangcy fetting 
forth the cuftom of merchants, &c. 

The exceptions taken were, viz* that the plaintiff does not aver 
that he was a rmrehanty or that the note was vcoA'q fecundmn con - 
fuetudinem mercatorum ; neither has he laid any confideration («}, 

* This is not fuch a cuftom amongft merchants of which this 
Court is obliged to' take notice as part of the law of the land ; 
for in truth there is no fuch cuftom ; it is only an agreement 
founded upon a brokage, and therefore cannot be within the 
cu/lom of merchants ; neither was there ever yet any precedents 
to pay money upon fuch a collateral contingency. It is no more 
than a voluntary note given with a prefent confideration; and if 
fuch ihould be allowed to be within the cujlom of merchantsy 
then every thing which is given without a confideration may be as 
well within the cuftom, which would quite change the law. 

E contra. The queftion is, Whether this cuftom be good or 
not ? It is fufficiently alledged in the declaration j it is not laid to 
be inter mercatores only, but inter alias perfonas rejidentesy &c .; 
and if fuch a cuftom can be good, then it is admitted to be fo by 
the demurrer. Dr. 1Vitherlcy\ fon brought the like a^fion upon 
a note ; and he was a gentlemany and no trading merchant, but 
travelling into Franccy and had judgment, which was affirmed 
in the exchequer chamber (b). No reafon can be offered why 
fuch a note fhould not bind as well as a bond, fince the confidera- 
tion for which it was given was very juft; for it is lawful for one 
jnan.to help another to a wife. 

The Court. If the note had been given by way of commerce 
. k had been good, but to pay money upon fuch a contingency 
»nnot be called trading, and therefore not within the cuftom of 
merchants. 


(a) Sec the fifft volume of Mr. Fon- (i) SenfieM Witherley, x. Show, 
jbhnque's Edition of Barlow's Troatifc 125. Cemb.4.5. Ventris, X9s.-9i95. 
•f Equity, p. n$tis. Holt, tty. 

' . Judgment 
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Stra. 516. 591. 
761 . USX. 
1217.1271. 
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8. Mod. 2654 
307. 362. 

10. Mod. 286. 
294. 

11. Mod. 180. 

12. Med. !{•- 
36* 3S0. 


Ld, Ray. 175, 
281. 744. 7J9. 
1481. 
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Judgment Was given for the defendant («)• 


(«) By $• Se 4. ife*. c. 9. ** An notes 
•« In writing figned by any perfon, 
* whereby Aich perfon (ball promife to 
•* pay to any other perfon, or his order, 
or unb bearer, any -fom of money 
*• mentioned in fuch note,(ball be taken 
« and conftraed to be due and payable 
«» to the perfon to whom the fame is 
•• made payable, and (hail be aflignable 
•* orindorfableover in the fame manner 
<• M inland bills of exchange are 01 may 
*< be according to the n/tem of mtr- 
** tbaatt j and the perfon to whom fuch 
** money is, by fuc!> note, made pay- 
** able, may maintain an aAion for the 
** fame as upon an inland bill of ex« 
** change, drawn according to theri^w 
** ^mercktnttf againd tlw perfon who 


** dgned the fitnb j end the perfon tt 
whom foch riote is inivrfei may 
** maintain bis iQion for the. money, 
(* either againft the drawer or any of the 
*( itghrjtet^ as in cafes of inland bills of 
** mcchange.*' This adl, being for tin 
benefit of commerce, is to be liberally 
condrued, 3. IViJf. 1. { but no notes 
aie within the benefit of it, onlefs they 
would, as hith of exeban^t, have been 
within the tuftom of mnboiHti. Martin 
O. Chauntry, X, Srra. ayt. Bull, N. F. 
ay|. Jofceiynev. Lifterc, Fort, aSi, 
Jenny v. Hale, 8. Mod, 165. Jeffe¬ 
ries V. Auftin, 1. Stra. Kyd on 

Bills of Exchange, 33. to 37. j and fee 
Beardfley v. Baidwyn, a. Stra. iiyi, 
in point. 


•C*45j 

Cafe 92. Gale againjl Till. 


Xexecoton and A N ADMINISTRATOR brought a ivrit of error to reverfe a 
.ndii^iftrator6,ir ^ judgment againft himfelf ; out the judgment was affirmed. 

mJ^r adlion, A motion was now made that heffiouJd pay fojis^ becaufc it was 
are not liable to his own fault to bring a writ of error to delay the plaintiff^ and to 
Smhh "T* ch irge i and where an adminiltrator is guilty of any 

be affirin- *”j*^*'y which lies within his own knowledge, 

ctfi bm in fuch and which he might prevent, there, if judgment be againft him, 
cafe, If they arc re/?5 muft be paid. * As if an adminiftrator fhould bring trover 
io ihe converfion for the goods of the inteftate, and the converfion 
happens tt) be after the adminiftration granted, and judgment 
coAs in error, him, ill fuch caie he mail pay cofts (a). It is true, there 

C ** ^ ^'^**'* reported by j USTICE Croke wherein the law was heki to 

175'*396* '' otherwifef^j ; the cafe was thus, viz. An executrix brought 
a. a writ cf ravilhment of ward, and ifliie being joined upon the 

ftaS. tenure it was found againft Her j three Judges held that llie ihould 

a. c. Carth. ^Qt pay cofts, of whom the reporter fays that Justice HutT 9 ,n 
S kin. 400. in his own Reports, declares himfelf to 

s. Mod. 77. * another opinion in the fame cafe (r), with whom Justice 
i.*Vent. 166. Yelvertos agreed, that cofts fhould be paid i and their reafon 
B. R.H, 371. becuufi tiic action was brought by tiie executrix upon her 
ov/ti porieffion, and for an injury done to herfelf by taking away 
C»f*»?lH.^67. ward, whofe marris'.gc did belong to her; fo that this can be 
t«Bas. Abr. tii. 518. 513. 3. Com. Dig. "CviU" (B.). RumEjedi 147. a.Bac. Abr, 446. 


(a) Atkey©. Heird, Cio. Car. 619. 
S, C. Jonei, 24c. VVorfi-.!d V Wor- 
l.atch. 2 2o.--Scealfo Ccoiy. Rt-p. 
l6a- C..r. Pi. C« B.61. >3?,. 

B. K. H. .;o4. Tirid co Cefib, 43. 

(t) Piacock o. S:cer. Oifi, C<(. ag. 
8m ail'w 3. Lar. 60. 6. Mott. 94. 


(r) S. C. Huiton, 7$. under the namt 
cf 'I ownJey a». Steel, where it appears, 
that the plainiitf, after evidence, was 
ntHjuiud.—Tiot fee E^ve. v. Mnecatet, 
1. Salk. 314. Banet v. Winchcoaib^ 
Cio. j iC. 361. leUieiAoiie «*. Aitybone, 
Cie.l!i.a.5C3. and HuUuektmColfa, 177^ 
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mo authcyity agaii^ the payment of cofts in this dafe. All the Ca*.*. 
eafes which mention cofts not to be paid by an exedutor or admi- 
niftrator arc where the a 6 ition is brought in the right of another, 
v/*. upon contracts (a)-^ obligations (^), or other fpecialties (c 
or things made to the teftator nimfelf, and for which the executor 
brings the a^ion ; but where the fuit is founded upon their own 
contraAs,and a verdi^ againft them, or they fufter a nonfuit, they 
muft pay cofts 

E contra. The judgment againft this executor is in autr$ 
droity and therefore, as it has been faid, no cofts (hall be paid ; 
it is a. recovery de bonis tejiatorisy and the writ of error now 
brought cannot be called an aiSlion in his own right} for it is to 
reverfe that judgment, and to have a reftitution to the teftator*s 
eftate, not for his own ufe, but for the performance of the will* 

The authorities cited on the other fide are not applicable to this 
matter ; they only prove that cofts fhall be paid by an executor 
where he declares upon an immediate tort done to himfelf, and 
found againft him ; but this writ of error is brought to have relief 
in the teftator’s own caufe. 

Curia. By the ftatute of 3. "Jac, i. c. 8. it is enaifted, 

“ That no execution fttail be ftayed by a writ of error, unlcfs 
the plaintiff in the laid writ give bail to the plaintiff in the 
“ a£lion in double the fum recovered, to pay the debt, and da- 
** mages, and * cofts, if the judgment ihould be affirmed,” It * [ 246 J 
is always held, that an adminiftrator who brings a writ of error 
ftiall not give bail (e)y though he is not exempted by the ftatute; 
neither fhall he pay cofts in this cafe (/). 

See Cro. Jac. 129. %. Bulft. aSt defendant i but in S. C. Comb. 

a6t. ft. Stra. 878. 3. .Wilf. 24. ziS. it ia faid, that be was in the 

3. Ban*. 158$, Sjyer on CoAs, 97. court below, with which S. C. Skin. 400. 

Tidd on Cofts, 44. feems to agree; and all tlie Reports agree* 

(A) Hayworth v. David, Cro. Jac. that the Court held he was not liable to 
ati. cofts. In Eafter Term a. Geo. 2. liow> 

(e) Barret v. Wtnchcombe, Cro. ever, where an executor was defendant, 

Jac. 361. and judgment was given againft him dt 

{d) Therefore if an executor declare imit propriit, which judgment was of- 
sm a trover and converlion in the tefta- tirnusdon error,LoRD Hardwicxe held, 
tor’s life-time, and alfo on a trover and that the cafe of did'not govern in 
coniSerfton after his death, and the evi- cafes of ccjtt, and that executors andad- 
slence olTered is oitly applicable to the firft miniftrators bdng , when e^/endantt, lia* 
count, he diail not pay cofts though he hie to cofts in original aAtons, are alfa 
be nonfuited j but if a plaintiff name liable to cofts in error, Cafwell v. Nor« 
himfelf executor vvlien he need not, and man, z. Bar. K. B. 4$o. z.Scra. 977. 
fail, he fhall pay coits, Cockeril v. Ky. So alfo in Hilary ji.Geo. 3. where jodg- 
oafton, 4. Term Rep. 277. See alfo ment de ionit tejiatorit was given againft 
*JUitch. 214. 8. Mod. 109. 3. Salic, an executor, and on error the judgment 

105. 2. Stra. 78$. >107. was affirmed, the court of common plcaa 

> (e) Coan v. Bowles, Ante, 7. unanimoufly adopted the diftindtion, chat 

Chetwln v. Venner, 1. Sid. 183. executors and adminiftrator6,when^/aMr 
Goldfmith v. Platt, Cro. Jaa. 350. tijft, are not liable to tofu im error, but 
Fitzwiliiams v. Moor, 1. Sid. 368. that wlien they are defendantt they are 
I. Lev. 245. V. Richards, liable; becaufc asp/nin/^i they ate not, 

I. Vent. 166. Sdiern v. Wynne, but as defendants they ait, liable to coftv 
B. R. H. 307. 2. Sera. 1072. See in the original aflion. Williams v. 

alfo Cro. Car. 59. 1. Buift. 284. Byley, 1, H. Bl. Rep. 566. See alfo 

Xit. 3. 4. Burr. 1928. 6. Mod. 92. Bull. N. P. 332. 

</) S.C. 3. Lev. 375. S. C.Carth. i. Wilf. 172. 2. Term Rep, 47ji« 

aSi. f4}S, that tbs adcainiftrator in this HuUocic on Cofts, 174. 
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Cafe 93 « 

Trffp’ft •*/ ori¬ 
ginal is good, 
although only 
M, battery 
it recited in 
the writ, nnd 
tmft in/I k decla- 
rattM. 

Cro. Jac. 655. 
Cro. Car. ^*7. 
3. Mod. 136. 
Jones, 44a. 
lid. Ray. 4. 62* 
ai8. 


Ellery againfl Hicks and his Wife. 

A SSAULT AND BATTERY was brought by original againil^ 
hujband and wife. In the writ there was but one battery 
mentioned, and the plaintiff declared upon two., viz. one made on 
the firji, and the other on the fecond of January ; and that the 
defendant fet on his dog to bite the plaintiff. The husband 
pleaded, as to the fetting on of the dog not guilty^ and as to the 
batteries fon a (fault demfne, Th E w i F e pleaded, Aat the plaintiff 
and her hufliand were quarrelling, and that in order to part them 
fhe manus impofuit, ^e. ut bene licuit. The plaintiff replied, 
p* acludi non, &c, quia die et anno, &c. in narratione mentionat, 
isle, de injuria fud propria infultum fecerunt, There was a 
verdiA for the plaintiff at the allizes in Cornwall. 

It was now moved in arreft of judgment, and the exceptions 
taken were, 


First, The aftion is brought hy original, in which there is 
but one battery laid, and two in the declaration, and fo there is a 
plain variance .—But this exception was difallowed, becaufe the 
defendant iball not take advantage of an ill original without de¬ 
manding oyer of It, which he had not done ; befides, it is only by 
way of recital in the declaration ; it is like attachiatus fuit (//), 
which is naught in an a^ion of debt, but being only a recital it has 
been held good. 


Difccmtinuance 
•f pleading 
lielp^ by (he 
verdidi. 

8. Mod. 243. 
so. Mod. 2S3 
II. Mod. 171. 
*30. 

Ld. Ray. 1209. 
1220. 1523. 


Secondly, There are two batteries laid in the declaration on 
feveral days, to which the defendant pleaded fon affault, ^c. and 
the plaintiff has replied but to one, viz. die et annOy &c. de injuria 
fud propria. —I'his exception was alfo difallowed, bccaufe it is only 
a difcontimiance, and helped by the verdi£l [b). It had been 
otherwife upon a demurrer (c). 

So the plaintiff had his judgment, 

Fliz*. 96. 174. 275. 5.Com. Dig,** Plcadei” (C. 14.). 


(rt) C.io |ac. luS. Cro. Car. 91. («) Yeltr. 6?. t. Satmd. 338, 

and Brown o. Morgan, Fort. 341. 3. Com. Dig. “Pleader” (E. i.). 

(b) By the nature 32. Hen . 8. c. 30. 

Set 4. Co ') 2. 1. Com. Dig. ** Amend. 

*• inenl” (1.). 


• r 247 ] 

Cafe 94* 

Amendment. 
Ld. Ray- 151. 
553. 704*879. 

lau* 


* Dighton againfl Granyil. 

A JUDG?*IENT was obtained in the reign of King James 
in an .'.ction ccinmcnccd in the reign of King Charles 
THE Second, and debt was brought upon the judgment in the 
cotirt of king’s bench after a writ of error allowed, which writ 
was, “QL'iA in recordo et prcccjjh ac etiam in redditione judieii 
“ loquclev quep fuit in curia mjlrd, i£c** 


The judgment and continuances being in King James's reign^ 
and thewrit of error fuupoiing all to be dune in tempore regismtnc, 
an objcdlioii was made, that the record was not well removed, 

for 
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f®r it oueh*t to be “ in redditione judicii loquela quig fuit in cur id 
^nuper aomini regisy* becaufe the loquela was begun in his reign. 

But Pemberton, Serjeanty inHiled, that this was amendable 
by the ftatute of 8. Hen, 6. c. 12. cipccially Ance the word 
•* loquela** might extend to the whole. 

And it was amended accordingly. 


DiaMTON 

AgMn/t 

CuANttt, 


1'hen the defendant pleaded “ a writ of error depending, and To an aOion of 
the record certified into the exchec^er chamber.” To 
which plea the plaintiff demurred. inent,°" he* 

It was now argued for him, that this is no plea, becaufe debt 
will lie in the court of king’s bench after a writ of error brought, fhat'*chere 
and fo it has been adjudged. The rcafon is, becaufe by the writ of is » whit or 
crrivc the traiifcript onh'y and not the record itfelf, is removed ; for deptnd- 

if the judgment fhould be affirmed in the exchequer, the execution 
muftbc awarded in the court of king’s bench, where the record of ^."ified into the 
the original judgment remains (a). It has been an opinion, that exchequer i for 
if error be brought in the court of king’s bench upon a judgment only a tranfcrif>$ 
obtained in the common pleas, debt will not lie upon that judg- record it 
ment in that court pending the writ, becaufe the record itfelf is •*'"®''*‘** 
yemoved, and fo there can be no foundation for an a£tion of debt * [ 248 3 
there ; but the reafon is not the fame in the king’s bench, where the ^ ^ ^ 
record is not removed, but the tranfeript only. Bur even this opi¬ 
nion is againfl; the old books, viz. In 4. 6. a writ ofaiiijuity 

was brought, and this plaintiff obtained a judgment; the defendant; 3 
brought a \yrit of error in thp court of king’s benen, and, pending 
that writ, the plaintifl'brought an aiSfion of debt upon rhe judgment 
in the common pleas fora nornine pcpna in not paying t.ie annuity 
upon a day certain ;• the defendant pleaded the writ of error de¬ 
pending ; but a refpondeas oujier was awarded .Ji], * So in 

Eajler Termy in the eighteenth year of Edward the Fourth (t ), ' '*j,*'‘* 
an a(^ion of trefpafs was brought in the common pleas, and the ^ 

parties w'crc at ifliic whether the plaintiff was the defendant’s ,.sid. *36. 
villein or not, and it was found for the plaintiff; thereupon the R.iy. 100. 
defendant brought a writ of error in the king’s bench ; and, pending C irth. 136. 
that,writ, the plaintiff in the original action brought debt in the . . 

common pleas upon the judgme..t; .mU it was then objected, ,, Lj.Ray.47, 
that fuch an adtion would not lie, becaufe there was record of z. td. Ray. 
any fuch judgment before the court, that being rem<;vtd by the 1017. 
writ of error ; but the Judges were of the contrary opinion ; for ’ 
tnev held, that the judgment, though removed, was in fore? till re- vvmt. 

Vfiffed. 14S. 

Curia. At the common law, before the flatutc of Wejlmin- 3?'”^ 4 *** 
\fter the Second^ if execution had not been fued upon a judgn:eiit ^ Com* Dig, 
in any perfonal action within a year and a day, the party muff “D. ht’ fA.s.V. 
then have brought an action of debt upon that judgment; for he s- °|8* 

( 4 . VV, 39.), 4. Bac. Abr. 6S1. x. Term Rep, 


S. C. Cmb. 

58. 

S. C. 2. Vent, 
21. 333. 
s.' . Comb, 

SO- 77 * 

• C.Sk:n. 26 o. 
'km. 3SS. ?9o. 
^ . V C11 i • 261. 
Lu:. 


(«) I. Sid. *36. 

(^) See (he Y»-ar Book 8. Ktn, 6 pi, 31. 

VoL. IV. 


(fj x8. BJw, 4. pi. 


could 
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could have, no feirt facias upon that judgment [a ); but now th^ 
^atnjl ftatut^ applies a proper remedy by giving xhQ feire facias upon tH^ 

vfANvit, ygjjf ^ Jjjy . and it has been held, that “ a 

a^rit of error pending^* was a good plea in abatement to fuch a 
fiire facias. But of late days that has been over-ruled ; though it. 
has been faid, that if there be a judgment precedent to a ftatute 
from the fame perfon, who dies, ana afterwards a writ of error 
is brought upon the judgment, and, pending that writ, the money 
due upon that ftatute is paid, and there i$ enough remaining to 
l^tisfy the judgment creditor, the firft payment to the cog«* 
hizee is good, becaufe by the writ of error the execution of the 
judgment was fulpended. 

But in this cafe the demurrer was hejd gpod ^ an 4 afterwards the* 

. defen4^c was ruled to anfwer over {b), 

• (-<t) See Hullncl^ on Coils, 30^# and circumftances, Aay tlie proerndings in 

the cafes there cited. tb* aQion until the tyrtf of error be de> 

(^) But although ** a writ of crrqr termined. See Tafwell p. Storey^ 
** pending” cannot be pleaded to debt 4.. Burr. 2454.. Grebb y. Abbor^ 
on a judgment in the king's bench, Ro. Cowp. Entwiile v. Shepherd, 

gers V. Mayhor, Carth. i. Abdy v. 2. Term Rep. 78. Chriftiev.Richard* 
Buxton, Carth. 191. 136. becaufs the fon, 3.Term Rep. 78. Bool «. Char- 
tranferipi only, and not the record itfelf, nock, 3. Term Rep. 79. Kempland v, 
is reiOoved, Adams V. Tomlinron, 1. Sid. Macauley^ 4. Term Rep. 436. Evans 
936. ; yet the Court {vi}l, under certain v. GUbert, 4. Term Rep. 436. ao/ir* 


Cafe 95. 

An inquilition 
for a forcible ca¬ 
rry is good, aU 
tlfough it be not 
Rated that the 
jurors were then 

there fworn 

\ 

and impanel- 
Jed. 

* [249 3 

8 . Med. 65. 

II, Mod. 52. 

435- »73* 

>2, Mod. 4i7« 
495. 516. 

Stra. 443* 474* 
Lif Ray. 440. 
483. 610. 926. 


An indiRment 
for foretklt entry 
mvR pate that 
Xhn.tinnia of 
Jreelp/d was 


The King and Queen agfinft Waite. 

A MOTION was made to qualh an inquifitiop for a forcible 
entry. The exceptions were, 

First. It is faid, per facramentum duadecim^ l^c, jurat, 4/ 
impanellat. iffc. and does not fay adtunc et ibidemjurat, i^c, ; for if 
the time and place arc not fufHciently afpertamed the inquifition 
cannot be good, becaufe the fa£t may be committed above a year 
paft. And a cafe in Dyer (d’} was cited fur this purpofe, vi%. In 
the fifth year of Edward the Sixth ^ one Buckler was indidfed and 
putlawed for murder in the courtof king’s bench, de eo quod{\ic\i ^ 
day and year, at fuch a place, he made an aifault upon B, et ipfum 
(um quodaai cultelloy &c. felmice percujftt occidit et murdravlty 
without faying adtunc et ibidem 3 and for this r^on the indit^- 
mpnt was adjudged to be ill. 

But nptwithftandin^ this authority the exception was not allowed 
in this cafe, becaufe it is not material here to iHcw the place, dec. i 
for the party could not be amoved fo as to rnake the defendant guilty 
of a forcible entry from any other place but from the land. 

Second exception. By the ftatute of 8. Hen, 6. c. q, 
reftitution is" to be granted where the tenant of the freehold only is' 
put out of poftefiion ; and the ftatute of ai. Jac. C..15. makes no 
alteration of any former law, but only grants reftiturion where a 

(d) Dyer, 69. a. But fee the argu- See atfo t. Hawk. H. C. ch. 25. f. 78. 
fiirnt in Vaux Cafe, 4. Co. 44. b. where Rex v. Morris, a. Stra. 901. 

Buckler’s Ciiz is defied to b^ Uw.-« ' ... 
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tennor for ]^ears, &c. is put out of pofTeiSon. Now in this-cafe 
it is not faid that the tenant of the freehold was oufted, but that ^*** 
the leffee for years was oufted } and it was compared to a cafe in wa7te, 
Ac king's bench, in Michaelmas Term a8. BUz* viz. There was 
a ]eiS;efor years and a reverfioner, and an indid^mentwas brought 
upon this ftatute, fetting forth, that the defendant expuiit et dijjct- 
ftvit\Ata inreveriion, et quendam J. $• tenentemexpuiit^ which iaft 
word was applied to both, and two cannot be expelled where but 
one is in pofTcflion ; and therefore it ihould have been, that the 
tenant of the freehold was difteifed, and the leflee for years ex¬ 
pelled. . 

And for Ais reafon the indi(ftment was held to be naught by 
* poLBEN and Eyre, Juflices^ catcris abfentibu^. 


Griffith againft Harrifon. 


^HERE was a covenant in an aflignment of a leafe, that Ae 
* “ affignee fliall quietly enjoy, occ. free and clear of and from 
** all arrears of rent.” An adlion was brought upon this covenant, 
and Ae breach ailigned was, Aat the rent was arrear, and not 

paid.” 

The defendant pleaded, that he left fo much money in the hands 
of the plaintiff ed inUntme to pay it over to the leftbr in difeharge 
of what rent was then in arrear, &c. 

And upon a demurrer to this plea it was held good, notwiA- 
ftanding Ac objedion that the intention was put in iffue j for if it 
had been a^olvendum^ it would have been good \ and in this cafe 
the plainhffinight have replied, non reliquii^ ^e. in manibus fuis 
§d folvend. 

5. Cora. 9 ig. “Pleader” (E. 34.). (». V. 13.). i. 

* Perry againjl Odingfell. 

INDEBITATUS ASSUMPSIT for payment of money upon 
4 a^note^ and on a certain day. 

The defendant pleaded in bar, that after Ae day of payment 
was incurred, be paid fo much money in fatisfadion of what was 
due upon the note, ■ 

And upon demurrer Ais was held to be no got^ plea, becaufe 
after Ae adtion is veftedyoq cannot plead exoneravit j for payment 
^er is good by way of difchargcy but not by way of fattjf' 

I, Com. Dig. « AtfumpBtV ( 0 .). I. Com. Dig, « Accord" (B. 1.). 5. Com. 
{t. Q. i5.j, 5, TC^jtn Rq). 141. 


Cafe 9ft. 

To covenant for 
enjoyment free 
from arrears, a 
FLBA that the 
defendant deli> 
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Sir Giles Eyres, Knt, 

Edward Ward, Efq» Attorney General, 
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* Benfon a^a\nfi Scott* Cafe 98. 

E jectment for copyhold lands in EJfex, Upon not a copyhold e- 
guilty pleaded, the jury found a fpccial verdift, the fob- flate furraider- 
nance whereof was, v/z. as to four acres mentioned in 
the declaration they find the defendant mt guilty, to the re- payment oC 

fidue they find that It was parcel of the manor of JVitberpela m afumofmoney, 
the county of and held of the faid manor by copy of will, on non. 

court^roll, &c.; that before the ejeament brought, viz. on foe “ 

third day of Oilober 1690, Samuel Scotty was fcifed to him and his 
heirs by copy of court-roll of the lands in queltion, and being 10 fwrrttt* 
feifed did the fame day furrendcr it into the hands of the lord of <^rorher/rff 
the mantir by the hand* of Edward Barker and Jehn Pry,r, Wo tojr** 
cufiomary tenants of the faid manor, to the ufe of Barbara 
lard and her heirs, with a condition to be void upon paynaent of 
•j>ne hundred and fevc*nty-fivc pounds upon foe twentieth day ot -^g^y thoAi 

^Jugujl following. I’hcy find that foe furrendcr was duly pre- land, «niy rf 
. fented at the nc 5 t court in foe life-time of the faid Samuel Scott, 
and that he did not pay the money at foe d&y, or at any time be- 
fore Of fince ; that he died j and that Martha Scot the defcn- S C. s. 

daht was his widow. They find that after the dcafo of the faid I ^ ■ > 

Samuel Scott, the aforefaid Barbara Callard was admitted to foefe s;ic.*comb.,s^ 
s. C.Skin. 406. S, C. earth, *75. S. C. t*. Mod. 49. S. C. Holt, t6o. i. Roll. Abr. 5«S» 

d, lands. 
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Benson lands, * and furrendered the fame to the u(e of Richard Scgffy 
jgfioj. of pkinti^, who was heir at law to Samuel Scefr^ 
and that the faid Richard Scott was admitted, heel They find the 
cuflom of the manor, that if any copyholder die felled of copy- 
hold lands having a vidfe at the time of his death, that fuch wife 
fhall hold the faid lands d&ringher widowhood for her /rcc bench ; 
then they find that the faid Martha Scott was admitted to all the 
copyhold lands of which her hufband died feifed, to hold the 
fame during her .widowhood, arid that (he is ftill a widow: they 
find that the lelTor of the plaintiff made a leafe to him, &c. and 
that the defendant ejei^d him^ and fb naads a generd conclu- 
fion. Sec, 


The queftion upon this fpeelal verdhft was • Whether the fur- 
renderee, though admitted after the death of Samuel Scotty the fur- 
renderor, ihall hold this eftate againfi; the widow, who was thus 
entitled by the cuftom of the manor ? * 

It was argued that he ihall, 

F iRST, Upon the conftruftion of the cuftom itfclf, which is, 
that the widow (hall enjoy the land in the fame manner as her huf- 
baiid held it in his life-time; but he might alien or extrnguiih his 
right i if (b, that which will determine his eftate, will likewife- 
put an end to her title. 

Secondly, From the nature of copyhold eftates; for admit-, 
tances to fuch eftates ihall have relation to all mefne a£ts; and 
therefore the admifliop of the furrendcrce in this cafe ihall have- 
relation to the furrender} but if no admittance had been made, 
the very acceptance of the rent by the lord after a furrender is an 
adfflitCance in law of him to whole ufe the furrender was made i^df, 

t 

To prove thefe two points a cafe was mentioned whkh was 
adjudged in the king's bench in Hilary Term in the fifteenth year 
of Charles the Second(h): The cuftom of a manor was, that the wife 
of a copyholder dying ieifed ihould have her widow’s eftate \ it 
ii Vent. 564. happened that in the tenth year of Charles the Firjl a ftafute of 
€09. bankrupt was taken out againft the copyholder, and the commif- 

S. Mod. S5t. ftoners fold the eftate by a deed of bargain and fide enrolIedV in 
the twelffti year of Charles the Firji me copyholder died > and 
xf Wmi! widow was admitted before the bargainee, who thereupon 

x9o. 330. brought an eje^ment; and it was adjudged that by the conveyance 

Stra. ^5. the eftate was veiled in the bargainee before admittance 3 whieb 

Cp. Lit. 59. proves that a copyholder may extinguilh his right fo as to bind the. 
*[. 3 eftate of the widow ; in which cafe it was alio held, * that afceF 

St Vera. 367. the bargainee was admitted it had relation to the falc> and iiioulT> 
sBf. S8d. diveft me widow of that right which ihe might have by the cuf- 
so. Vod. 163. jf joint-tenants of a copylK>ld, and one fur- 

f» Mud!^»9> court to the ufe of his will, and devife his moiety. 



(e) I. RoH. Abr. !^o§, 3. Bulft. 

ftS4* 


(^) Parker v. EdHb ?leeke, Cro. 
Car. ( 48 . 

to' 
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to a ftranger, and dtesi and afterwards this furrendcr is prefcnted at BtntoH 
file next court, &c. the devifec ought to be admittedj for by the 
furrrender and preientmerft the jointure was fevered^ for the land **•*■’’♦ ' 
Was bound by the furrcnder by way of relation ('a). The hnr 
and the widow are both by ciiftoin^ and the widow’s eftatc is no 
more than a continuance of her hufband’s. 

E contra* The widow’s title commences from het marriage, and 
{hall not be defeated by any fubfequent a6t done by the hufband 
after the coveftUre. The cafe of a bankrupt copyholder is not 
at all pertinent to this} fot the widow was divefted of her eftate 
there, becatife her hufband did not die (eifed} the eftate being fold 
before his death; It i$ true, an admittance refers to the furrender, 
and likewife to all a(fts between the parties, but not to a third 
perfOn, as the widow is; it (hall never relate to deftroy a prece-i- 
dent right, which is not confummate till the death of her hufband. 

If a man marry, and afterward make a bargain and fale of his 

land and die, then the deed is enrolled, the wife in fuch cafe fhal! 

be endowed. Now nothing paftes from the furrenderor till the ad* U. Ra;. Hi*. 

mittance of the furrenderee (^): for till then neither the lord him- 7*®- 

felf, or the perfon to whofe ufe the furrcnder was made, but only 

the furrenderor, continues in poffeffion; Co that the plaintiff in this 

cafe has but an inceptive title, and therefore ihall not defeat the 

widow. 

Curia. The widow*s title does not commence by the mar¬ 
riage 5 if it did, then the hufband could do nothing in his life-time 
to prejudice it; but it is plaiii he may alien or extinguifh his 
fight, as in the cafe clf bankruptcy before mentioned. I'he free- 
bench grows out of the eftate of the hufband; and it is his dying 
feifed which gives the widow a title ; and as the hufband had a 
defeafible dftate, fo the wife may have her free-bank defeated. 

» There is no difference betvreen this cafe and that of joint- * r 2 ca 1 
tenants of a copyhold; for as by a filrrender by ortci joint-tenant ^ 
and a prefdrttmcnt thereof the jointure Is fevered; and the eftate 
is bound by the furrcnder by way of relation ; fo in this cafe the 
admlttarice fhall relate tO the furrertder, slrid foe eftate is thereby 
dWefted frj. 

Judgment for the plaintiff; dbfinie (jRBGOry, yujiice, 

(a) Co. Lit. 59. (t) Sec the Caftf of Salutbury w. Hurd, 

(i) Cro. Eliz. 34.9. Ytlv. 16. Cuwp€r,4Si. 


Coombs aga'injl Talbort; Cafe 9^. 

Michailmas Term, 5. AT;//. ^ Mar^. Roll, 

f OR Rent upon a demife Of a Houle and land^ at the Todebtfbrrent, 

rent of nine poUnds a-year; * hea of nil 

dtbtt as to part. 

The a£lion was brought for two years in arrear. The defen- ai)d nihil in teni» 

dint pleaded as to the nine pounds part thereof nil debety and as to ”‘*"*f *»»*0 P*tt, 
^ , , is double and 

repu{;nant.-—S. C. Salk, a 18. S. C. Holt, 549. Yelv. 13. Cro. EJ:z; ,'6o6. i. Vent. 6S. 
j, Coin. Pig. “ Pleader*’ (E. 2.). 1. Ld. Ray, 746, J. Wilf. 3x4. 4. Terra Rep, 

Tefm Rep. / • - 

0.4 
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« 

the other nine pounds he confefled the demife as laid in the decla* 
ration, reddendo annuatim nine pounds for a piece of land called 
Chalwelly and forty ihilliiigs for other lands, and feven {hillings 
for another parcel, &c, and quoad forty {hillings part thereof nil 
debet } and as to the reft, nil habuit in tenemenUs, 

And, upon a demurrer, the plea was held to be ill, becaule in 
conftru^fion of law, “ nil habuit in tenementis** goes to the whole, 
though pleaded as to part; and having like wife pleaded nil debet^ 
that makes the plea double fa); for upon nildebet the defendant 
might give in evidence “ nil habuit in tenementis j” but by plead* 
ing “ he owed nothings* the demife was admitted; and then by 
faying the plaintift* had nothing in the landsy Isfc. that made the 
plea double and repugnant i but he {hould have traverfed tlie 
whole demife 


(rt) See Collier v. Stipton, Year Book 
3. Hen. 6. to. 19. a. cafe 30. 

(i) By the 4. c. 16. ** any dc- 
fendant or tenant in any aOion or 
*< fuit, or any plaintilf in replevin, in 


** any court of record, may, with the 
'* leave of the fame Court, fdead a« 
** many feveral rn.itcers as he (hall thiok 
** necelfary for his defence.” 


Cafe 100. 

A frt^0r can* 
not Cue in the 
fpiriiuat couit 
tor his fees. 

S. C. Comb. 
*37. 

Skin. 589. 
Bunb. 170. 

5. Mod. 338. 

5. Salk. 331 . 
t . Mod. 167. 
Pousl. 639. 
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6 . Com. Dig. 
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4 Bae. Abr. 
256. 


Johnfon egainfi Oxendon. 

"PROHIBITION was prayed to the arches, to ftay a fuit 
^ commenced there for fei s, 

Againft which it was (aid, that they arc the proper and beft, 
judges of their own fees, which generally arife by conftitutions 
provincial; and for this rcafun a prohibition was denied in the 
common pleas to a pruClor who libelled in the fpiritual court for 
his fees (f); and for the like caufe it was denied in the king's 
bench in Hilary *Icrm^ in the fixtecnth year of James the FirJ 1 {d) ; 
and the reafon then given wa.s, th.it it is juil a prodlor {liouid be 
recompenfeJ for his trouble and charge, though a fuit was com¬ 
menced in a court chriftiun for a * caulc of \idiich that court 1134 
not an original jurifdicllon. It is true, in Hilary Jerm 35. & 36. 
Car. 2. the court of e.xchcquer mtide a queftion in this matter, 
but afterwards they refufed to grant a prohibition in the cafe of 
Skelton-V. Lee (e) : and fince that time the court of common pleas 
would not prohibit them in the cafe of Frogget the ofHcial of //'<?//** 
v.Joffeiin(f). 

15 u| on the other fide it was argued, that courts of common 
law take notice of pro£lors foc.s j and to prove this they cited Dr, 
Lakeys Cafe (g)f who, being a eo/nmifaryf was indifteii forextor- 
tidnfor taking eleven {hillings and fixpcnce forabfolving an cx* 
communicated perfon i and an exception was taken to the indit^- 

(f) Horton v. Wilfon, i. Mod. 367. (/) Hihry Term, 3. fHIl. (sf M.try, 


{J) 3. Hull. Rep. 59 
(') 


Q) 3. Leon. 26J. Ld. Ray. 149. 


meat 
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mcnt becaufe it did not fet forth what fee was juftly due, and for Jnaf iow 
Ais reafon it was quaihed. Chancellors, registers, and 
froctors, are odiccrs of temporal profit^ whofe fees do not relate 
to the jurifdiftion of the fpi ritual court; there is a proper remedy 
at law to recover them; and therefore a prohibition was prayed. 

Curia. It is cuftom and not the authority of conftitutions ^ 
which entitles proftors, &o. to take fees, for which an adion ,o. Mod. 163. 
will lie at the common law, and therefore the fpirltual court it. Mod. ,7*. 
oughttobeprc^ibitcd. 

The rule was, that they fliould declare upon the prohibition (a). 


(m) Sea the cafe of Pollard o. Ger- that a regijltrt t. Ld. Ray. 703. *. 

rard, where it is admitted that prohibl- Salk. 333. it. Mod. 608.j a parijh 
tions bad been granted to ftay foiu in cUrk, t. Stra. 1108. j an appanto^^ 
the fpiritual court for prtSors fees, Dougl. 6x9. cannot fue in the Ipiritual 
I, Ld. Ray. 703. It is alfo determined court for their fees, i. Mod. x68. noth, 

Goodright a^ainft Cornifli. Cafe loi. 


QPECIAL verdict in ejeSfmettt, The cafe was thus: fobn if a devife be 
^ Knowlint was feifed in fee of the lands in queftion ; and had made of land te 
ifliie two fons, John and Richard, I'he father devifed the lands 
to John his eldcft fon (or fifty years^ if he Ihould fo long live (which if 

term was to commence after the death of the teftator), and after the hcihouidfolons 
determination thereof, then to the heirs males of the body of the live, to com- 
faid John ; and for want of fuch iJTucy then to his fecond fon in tail, 

&c. remainder to the right heirs of the devifor. The father died, JijJ. 

Johny the eldcft fon, futFered a common recovery of thefe lands, remainder to 
and declared the ufes to himfelf for life, and to the heirs males of the heirs male 


his body, and for want of fuch illue to the defendant and his heirs. ^ ‘he body 

* John died without ifliic ; and Richard died leaving iffue a fon 

of chat name. of fuch iflue. 

The queftion was. Whether John the eldcft fon had an ejiate 
tail by this devife ? If he had, then the recovery was well fuffered mainder to A. 
to dock that eftatc, and it (hall be a good bar to the remainders, is void ; for it is 

• ni-n *11.1. e Contingent, ani 

It was argued againft the eftate tail, that the nature of this basoniyaneftato 
devife was by exprefs limitation for fifty years, fo that what the foryears to fup# 
eldcft fon had more, muft be by implication; for the term was po« 
cnly defigned for him; but where the intent of the devifor is ap- s. C. x. Salk, 
parent in the will, no conftrudtion fliall be put upon his words, 
fo as to make any eftatc arife by implication. The legal con-^-^-J*®*** 

• ftruAion of thefe words is to expound the devife of the inheritance ' 

10 be an executory devife: it cannot be a remainder^ becaufc a s. c‘. Skin. 40S. 
freehold muft depend, and be fupported by a freehold; but here s. c. is. Mod. 
the particular eftate being but a term for years, it is too weak to ^ 

Ray. 3. Ante,i5$. t.Co. 130. Moor,488 710.^ 3.C0. ao. Ray.83. Poph.4. 4. Leon.ai, 
3. Atk. 774. 3. Wilf. *37. » 4 ** Coin. Dig. “ Eltatcs” (B. 14). *. Bj. Cora, 171, 


4. Bac. Abr. jio. 
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« 

Gmobkignt fupport a remainder. This was the opinion of Dybr and MAfr-* 
ngatnfi WOOD, in Mich* 29. Eli%» in the common pleas («), that a ^e- 
******* mainder in fuch cafes was void, becaufe there is no perfon who carf 
take prefcntly} but if the leafe had been made for life with a re-^ 
mainder to his right heirs, then he would have a fee executed j for 
that in this cafe John cannot have an eftate tail executed, becaufe 
the limitation to him by way of remainder \vas void in its creation. 
To prove that John took up an executory devife, they cited Mai^ 
thetu Manning*s bafe (^), which wks thus: Edward Manning 
was poffcfled of a term which he devifed to his wife for life, pay¬ 
ing every year feven pounds to Matthew Mannings and after the 
death of his wife he devifed it to MattheWy and made his wife ex¬ 
ecutrix ; fhe proved the will, but had liotaflets ultra the term to 
pay the debts of the teftator; the executrix afTented to the legacy* 
and paid it conftantly to Matthew her life j (he died inteiiate, 
and adminiftration de bonis non of Edward was granted to 
thewy againfl' whom a creditor of Edward brought an adioii, and 
vk^on plene adminijlravit pXtzA^Ay the queftion was, Whether the 
reiidue of the term was sdlcts in the hands of Matthew to pay the 
debts of the teflator ? This matter was found fpecially before 
Coke, Chief JuJliccy at Guildhall\ and upon arguing oAt in the 
common pleas, Walmsjley, Jujllcey was at Hr ft of opinion, that 
^ I 257 3 the devife to Matthew was void, becaufe the whole terni was 
devifed to the executrix for life, who might have furvi ved the fame* 
and there was only a poftibility that fhe might die within the term 
and Matthew furvive, which poffibility could not be limited by 
way of remainder; but it was adjudged, that it did veft in Mat’^ 
theWy not as a remaindery but by way of executory devifcy which iir 
judgment of law (ball precede the difpoHtion of the term till the 
contingency (hall happen i as if he had faid, “ If my wife die within 
“ the term, then Matthew (hall have the refidue,” and farther had 
devifed it to her for life. The fame point was adjudged three years 
. afterwards in the fame court in Lampetfs Caje {c)y which was 

thus: John Morriee was poftefled of a term for five thoufand years 
in a houfe, &:c. he devifed the houfe, &c. to his father for life,' 
remainder to Elizabeth his fifter, and to the heirs of her body, and 
* made his father executor, and died; the lifter married Willram 
Taylory and then the huiband and wife relcafed to the firft devilee > 
it was objected, that Elizabeth having only a poffibility to havo- 
this term after the death of the executor, fuch poffibility could not 
by the rules of law be releafed to him in pofTcflion : but it was ad¬ 
judged, that fhe had more than a poffibility, becaufe fhe took by 
executory devifcy which vefted an intereft immediately in point of 
law, though not to takeefFedt till the contingency fhouldhappen}, 
and therefore by this releafe their right was extinguifhed, and they 
had abfolutely perfedled the whole term in the executor, which 
before was determinable by his death. Now in the cafe at bar, if 

(d) 4. L«or. 2Z. (.V) 8. Co. 94. 

(#) 10. Co. 48. 

iherifi 
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iftere had been a limitation over to the right heirs of Johm^ die rc- Goodkioiit 
^ainder could never have vefted in him, biithis right heirs would 
have taken by way of purchafti becaufe John their anceftor had ^o*****"' 
no freehold, but only a leafe for years ; but if he had a freehold 
for life with a remainder to his rightheirs, then the fee had vefted 
in him, becaufe then thofe words <* right heirs” would be words 
of limitation of the eftate, and not of purchafe («). This is like 
a covenant to ftand feiled for twenty years, remainder to the heirs 
of the body of the covenantor, which is an executory remainder, 
and to be barred by a common recovery. 


* E contra. Such a conftruftion muft be made of this dcvife, 
that the will may have its effect; and it is a known rule in law, 
that it ftiall not be conftrued by way of executory devtfcy if it will 
admit of any other conftrudlion. This is therefore a remainder 
ve/iedy or otherwife it muft be void ; it is an eftate tail in John of 
neceflity by implication, becaufe of thefe words, “ for want of fuch 
« ifTuej” and it makes no difference whether thofe words follow 
an eftate for life or for years, fo as the limitation is to the heir. 
A devife to his wife for life, remainder to JVilliamy and if he have 
iffue male of his body, then to fuch iffue, and if no iffue male, then 
to Samuely fcfr. fo to 'Thomas in totidem verbis j it was adjudged 
{b) that every one of the fons had an eftate tail, becaufe of the 
words “ if no ifl'uc m^le,” which are fufficient to create fuch an 
eftate} and yet there was no freehold for life devifed to the iffue. 


wife for life, remainder to the fon of the teftator, and if the fon die 


2. Vent. 54.5 36, 
S. Mod. 253. 

10. Mod. 181. 
402. 376. 

11. Mod. zof, 
Fitzg. 30. iiz. 
Corny. Sz. 37^* 
539 - 

Cifics T . T . 
zfz. 

I. Peer Wtns. 
54. 142. 290. 
2- Peer Wmi. 
471. 

3. Peer Wms* 
178. 258. 30c. 
Stra. 130. 427. 
729. 8oz. 849.^ 
1092. 


without having a fon, remainder over, the fon had an eftate tail by 
this devife. I'here is as much reafon that an eftate fiiould arife by 
implication here, as in that known cafe of Pybus v, Milford {d ); 
and it is not material whether the leafe for years is drowned by 
the reverfion in fee defeending upon John the cldeft fon and heir 
of the devifor j for the limitation being to “ the heirs of the body 
of Johuy* and he being likewiff heir at law to the teftator, fo much 
of the old inheritable eftate fliall arife to him by implication which 
i?iay make him a tenant for life, and then he has an eftate tail 
executed in him, A man having two fons by feveral venters (e)y 
covenanted to ftand feifed to the ufc of his heirs males begotten 
on the body of his fecoiid wife (without any precedent limitation 
of an eftate for life) remainder to his own right heirs; and it w'as 
adjudged that an uje did arife to the fon of thefecoiid wife, becaufe 
an eftate for life did arife to the covenantor by implication, and 


this was by operation of law; for a limitation to the heirs of his 
body is in eftedt to himfelf (^7? and then the cafe is no more than 
a limitation to himfclf for lite, and to the heirs males of his body 


(a) Co. Lit. 319. 

{t) Sunday's Cafe, 9. Co, 127. 
(«) 1. Roilf Abr, 837. 


(</) 1. Mod. f?i. 156. 

(e) I. Ni>'d. I7.I. 155. 

{/) Davis V, Spe«d, 2. Mod. 

begotten 
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' Oocvixeat begotten on the body of his fecond wife} end diis wis {he cate of 
V, jStfird* * So a dinrile to S* ftom Mithatbimi next fog* 
remsunder to A» and his heirs} S* ^es beti^ A^tbatU 
mas ; this was adjudged {a] a good remainder in contingency, be* 
caufe it being in the cafe of a will, the freehold (hail be in the 
heir of the devifor till the contingency happens. So here this 
fliall be a good devife ft) the heirs of the body of John by way of 
ctntingent remainder^ and in the mean time the freehold ihall not 
be in abeyance, but (hall defeend to him being likewife heir of the 
devifor. Agreeable to this is a very late refulution {b) of both the 
courts of Jaw in Weftminfter Hall, which was thus; John Long 
being feifed in fee, deviled to Henry Long for life, then to the firft 
foil of Henry, and to the heirs males of the body of fuch hull fon, 
&c. and for default of fuch ilTue, to Richard Long for life, with like 
remainder in tail male, remainder over, fee.; the devifor died, and 
Henry entered and died without i/lue male, but left his wife with 
child of a fon; then R/cbard entered, and afterwards the fon was 
born, who brought an ejectment; thofe who argued for him, would 
have it to be an executory devife, and that the freehold (hould veil 
in Richardnnid the fon v/as born; but it was held to be a contin* 
gent remainder, and there being no particular eftate in Henry to 
Apportk, rherefbre it was adjudged void; for otherwife, if it hid 
been an executory or a fpringing remainder (as it was called) in 
one, it would be fo in all the devifees, and that would be to in¬ 
troduce perpetuities: fo here, to conftrue this to be an executory 
^vife would be fo introduce the fame milchief, and to elude the 
force of a common recovery, which is one of the chief alfuranccs 
of the kingdom. 

a. Vem. CuRiA. This cannot be an executory devife •, if it fhould 

limiutions over are void ; it mull therefore be a continl 
Ld Via remainder, and then it is void, becuufe there is nothing but a 
•j^ ^ *^*^*'' yQaVS to fupport it. ® 

And afterwards in Eajhr Term judgment was given for the 
plaintlHv 


M Noy, 43. Cro. EJi7. 378. 

(^) Reve V. Long, in EdlUr Term 


4. A)///, fr’ Ma-., Seealft 

4. Uac. Aljf. 3 j ^ 
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Cafe 102. * The King and Qiieen tc^ahifl Sc. John’s Collccre in 

Oxioid. 


TiXmX A mandamus was prayed to the Prehdent of the college, 

admit a fehokr ^ Folmder thereof, had 

to a college, if appointed that there Ihoiild be a Prefident and hfty fcholars there. 
It be doubtful whereof threc-and-forty fliould be named by p.articular fchotds iu 
wbeihcr iH. London, and feven more by three cities, of which lo 

vuiTua have *' **“* *■'' 

JuWor 10 refufii, the Court will grant the writ and order </.« natuta to be returned —S C 

I. *. Cook. ,t>. «• e. H<J.,««. .0. M«l. 50. tj M,d. .J., ti. K., 3^., j"; 

nmnij 
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name twp; that one BeJkemUy being a fcholar of that college, 
had furrenderSd his place; by reafon whereof that city had a right 
CO name anodier; that they named one King to fucceed him, who 
was refufed by the college} and that they had chSfen a perfin in 
his dead I and d^erefore prayed a mandamus^ 


It was objedled that fuch writs have been granted in doubtful 
cafes, but not where a visitor is appointed, which in this col-, 
lege is the Bijh^p rf Winteny and he is to determine all things 
concerning that foundation. 

But it was anfvvered, that the perfon who defired this mandamus 
was only a nominety and not yet of the foundation, and therefore 
THE VISITOR had no power over him till he came to be a mem¬ 
ber of the college, 

The Court ordered the ftatutes of the college to be rctum- 
et adjeurnatur (a), 


^ the femni made hy the college to this wiU, poft, 368. 
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tn •he life of the faid Edward Morhzni his hefr^. ♦ AK 

terwards the faid marriage was had i and then by indenture bearing 

datrabLta^^^^ twenty-ninth day of Jamary 

date aoout a y^ > between the hufband and wife of 

n^r, i fs reciteJ, « that whereas a fine is alrrady acknow- 
S“kdscd agrUd to be levied the next T^rh., by the 

« fiK«r/and of the aforefa.d manor, i t w« dedinrf 

« that the ufes thereof Ihould be and enure to the tod ^ 

« hiheirs.” Butbeforethefaidfinewaslcvied, v/*.onthethirty- 

firft day of W>y, being two days after the date of the former 
deed, tLrewas another deed made between *e hulband of tte one 
nart, and the wife of the other part, by which they covenantri and 
to make void all former agreements, contradls, wntings, 
;^d deeds wbatfoever, until the huiband Ihould fiitt! the covenants 
in Ae marriage fettlement of the twenty-third to of Jn^nry, 
Tnd defaul?thereof, that thetod and her heir, ihould en¬ 
ter and hold the premifes. The fine was levied m the 

« in which the deed to lead the ufes thereof was lated, tea. 
on *e ninth day of friranry •, they find that three hundred noun* 
«rr mmim was not fettled upon the (aid yf«« m jointure by £rf- 
% JjMorh, but only two hundred and fifty pounds per annum, 
Td to charged with an annuity of fifteen pounds per annum to 

another perfon. In July following, ®ia.'If,)''’' 
ennrd Morlee mortgaged the premifes to one Daile for fix hundred 
liounds,and the year following he died without iflue i and Aiif fur- 
vived about twenty-one years, and is fence dead without iflue. Sir 
iriUlan Merley tto defendant, as brother and heir at law to Brf- 
,,.nr/ mKKi after the death of and difehar^ed the mortgage 
made to/)»Wr. And now the plaintiff BiUinghain,as couhn 
and heir to Jnne Bowyer, brought the ejeament. 

The queftions upon this fpccial verdia were, 

First. Whether by the deed dated on the twenty-ninth dayof 
'fryLrv anv ufe was raifed to Edward Morlcy, bccaufe it was 

IZf mUiLy’rerm, and it declared the ufes of a fine of “next 

^ Hilary Term following,” which muft be a jxiar 

and therefore to fine levied 111 the fame Term IB which that 

Swas dated cannot be to the ufes in to very deed i and for 
to the cafe of fVhetJienev. ff'riitor/i w« cited, where it waa 
Wd, that if a recovery be fuffered Oaah. Anri, and then an in¬ 
denture, dated 1+ November next enfumg, declares, that all re- 
S copies hereafur to be fuffered between the parties M be 
« void,” to word “ hereafter” excludes all recovers, foffer^ 
before, without averring the ■««■«<>/ 

be otherwife. It is true, precedent inoci.tures .hall dii^, the 
iferof recoveries, and other conveyances made afterwards (a) ^ 
bu^ no reafon can be given why the ufes of the fines and reco- 

Lord CiomwellH Cafe, s. Co. 7I. 


Ycne« 
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Veries IhouKJ not be guided by fubfeqtient deeds; and that 

^cy are To guided it .was Taid, that in the (ikth year of Henry the 
Eighth a feme file fiiffcred a common recovery, and, being about **•■*•‘^* 
to riiarryj declared the ufes thereof to be immediately after mar¬ 
riage to her hufband and I.^rfelf and their heirs ; afterwards they q 
and the next heir of the wife t; Indenture (taking notice that fhe * 

had no ifllie) declare their intent to be^ that notwithftuilding the 
former aeedi the heirs of the bo;’v of the vo.nan ihuiild have the 
land, and that therefore they would flrand feifed tliereof tothemfeives 
in fpecial tail, remainder to the right heirs of the feme ; and it 
was adjudged that by this fecond deed the ufeS of the recovery 
were changed. 

But THE CHIEF quEstioN was, Whether tlis deed of the in*ntora 

thirty-firft of January did not revoke and controul that of the An)!* "nj 

twenty- ninth preceding, becaufe it was made and executed before afterward * jno- 
the fine Was levied ? for it is not a fine till engrofled, and then ther dtid be 
and not before the ufes are raifed; but before that time the parties he ween 
were come to a new agreement; and therefore no ufe could arife 
to Edward by the deed of the twenty-ninth of January^ 

And as to this matter it was faid, that there was fome difference JJ’fe'of^the 
to be made where a fine is levied, and the ufes thereof declared by 
TLfuhJequent varying in fome circumftances from the fine; ^ 
for in fuch cafe the party himfelf and his heirs (though not a y in. 40.’ 
ftrangcr ) is bound, and cannot aver it to be to any other ufe than is ,41. *,4.415.- 
declared in*that deed* But where the deed declaring the ufes of *. Vern. 61. 
a fine is precedent^ and then a fine is levied varying from fuch deed) 3 *** 
there all parties are at liberty to aver againft it, becaufe the fine 
Hands fingly by itfelf; and this is now the cafe at bar. *It is Mod. i«x. 
a very immaterial objc(ftion to fay, that this deed of the thirty- 196. 
firft of January is void, becaufc made only between hufband and 444 * 

wife; for it is a writing which will amount to a deed noil* 
it is^an agreement fhewing the intent of the parties; and it is peer. Win*, 
therefore fufficient to declare the ufe of a fine (h)\ for a use is a ,64. 
creature of equity, and therefore any agreement between the ». P«*f. Wmi. 
parties, by which their intentions do plainly appear, has been held * 4 S* 
to be a good appointment of a ufe^ though void to operate as a J' 
deU (e) ; as a bargain and fale not enrolled purfuant to the ftatute, cJfeiT. T. 4s. 
or a feoffment without livery, fo as it is made between the parties* 16;. 
and of the fame lands. And as fuch agreements are fufficient to # r g -1 
declare the ufes of a fine, fo a parol-agreement Will be good to ^ ^ J 

hinder the raifing of a ufe where there is a manifeft and plain vt- 6 . Cumi. Difp? 
fiance between the deed and the fine (d)^ as there is here ; and 
• therefore if this deed of the thirty-firft of January amounted to . 

no more, it is not only a fufficient declaration of the ufes of this * 
fine to the wife and her heirs, but it hinders any ufe arifing tothe 
hufband; and the rather, becaufe the deed of the twenty-ninth of 


X* And. 58* 

fX) Com. Dij. " Ufe*^ (D. i.). 
(r) Moor, 789. 51a. 

V'OU IV. 


(d) %. Roll. Abr. 151. 1. And. 240. 
t. Leon. axo. Cro. £llx. xis* S«vt!^ 
x»4. 
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January reciting the fine did not declare^ any lifes fo him; for 
there never was any fuch fine levied as is therein recited, v/m 
• a fine of the then next Hilary Term after t?ie date of the deed 
for the fine* levied was in the fame Hilary Term wherein the deed 
was dated. Befides, that deed of the twenty-ninth of January 
was only diredlory, and the ufes therein declared were at all times 
re-ocable till the fine was levied ; and therefore this intermediate 
deed of the thirty-firft of January^ being another diredion and 
declaration of the parties, and coming before the fine was acSlually 
levied, is not only fufficient to revoke thofe former, but to declare 
new ufes to the wife and her heirs. 

E contra* It was argued for Sir IVilliam Morley^ that this 
fine and deed of the twenty-ninth of January made but one con¬ 
veyance, and that there was no deed intervening declaring other 
or any ufes which did not confift with thofe declared by that in¬ 
denture : That there muft be a favourable conftru< 5 lion made of 
deeds, according to the common and reafonable intentions of the 
parties, though there maybefome room for a private intendment; 
but no man can think that thefe perfons did intend this fine fhould 
be levied a year after the date of the deed j it is neither agreeable 
to rcafon or the ufual practice amongft men, to have fines levied 
fo long after the dates of deeds. 

* Then as to the matter it w'as faid, 

First, That this deed and fine made but one conveyance^ and 
that there v/as no variance between tliem. 

Secondly, That the ufes were well directed by the deed of 
the twenty-ninth of January. 

T HiRDL Y, That they were not revoked or altered by the fub- 
fequent deed of the thii ty-firft of January^ made between the 
hulband and wife. , 

As to THE FIRST POINT it was agreed, that the fine was the 
fupcriorafl which drew the deed to it; they are both between the 
fame parties, and concern the fame lands, and therefore are but 
one conveyance. It was fo adjudged in the cafe of JEigfioa v. 
Garret (a) .* I'he Earl oj^ Leicejier by deed dated 21. Eli%. co¬ 
venanted to levy a fine, &c. to truftees to the ufe of himfelf for 
life, and after his death the lands to be fold for payment of his 
Mebts, with a'powerof revocation by any writing under hand and' 
feal j a fine was levied accordingly on the firft day of Februaryt 
24. EHt^. j he covenanted with other truftees to levy another fine 
bf the fame land to the ufe of himfelf in tail with divers remain¬ 
ders over, which fine was alfo levied; the queftion in that c^c 
Viiasi, Whether this latter deed, by which he covenanted to levy a 
fine to other ufes, was a revocation of the former ? it was ar¬ 
gued, that the deed alone could not do it, becaufe in operation of 

(«) I. Vent, *78. Raym. *39, a. Lev. X49.—See Powell on Powers, 68. 
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iatv it was furpended till the fine was levied ; and it was but an 
executory intention till that time, becaufe he might have altered 
his mind, and not levied the fine purfuant to his covenant: befides, 
it was no exprefs revocation, and the rule i?, that fuch powers 
which goto diveft aneftate muft be ftriftly purfued (a) : neither 
Could the fine alone without the deed be a good execution of the 
power, becaufe it was not purfuant to the deed of the twenty-firft 
of Slueen Elizabeth^ for he having referved a power to revoke 
by any writing under his hand and feal, a fine cannot be called 
fuch a writing, for it is a record : but it was adjudged upon the 
whole matter a good revocation; for though thefe were feveral Ld. Ray. 793, 
inftruments made at feveral times, yet they were but as one con- 9 o** * 198. 
vcyance 4 and though it is not revoked by the fine itfelfi yet the 
covenant ♦ to levy that fine works a revocation, which covenant * [] 266 3 
is made perfect when the fine is actually levied. So here, when 
this fine Was levied, though at a different time from that fine 
mentioned in the deed of the twenty-ninth of January^ yet they 
both make but one conveyance, and the one adds ftrength to the 
other. iJut there was a judgment which comes nearer to the cafe 
at bar, both in rcafon and confequence, and it was thus (b): One 
Parker.^ by deed dated the thirty-lirft of October in tiie eighth 
year of James the Firfty granted a rent»''harge in fee to JVarderiy 
in which deed there was a covenant to levy a fine to thefe ufes, 

VIZ, that if the rent fliould be in arrearat the days limited in the 
deed for idle payment thereof, and no diftrefs to be taken upon the 
land, or if taken and replevied, that then the grantee and his heirs 
might enter, &c. JVardeny by bargain and fale enrolled and 
dated the twelfth day of June in the firfl year James the I'irfty 
conveys his interefl to Fijhery and af lerwards half a year’s rent 
was in arrear, viz. in Oelober in the eleventh year of James the 
Firji ; in ^Trinity Tenny in the twelfth year of James the Firjiy 
a fine was levied to the ufes of the firit deed dated the thirty- 
firft day of October, and FiJJjer diftrained for rent in September 
following j two Juftices, viz. Coke and Montague, held, that 
notwithltanding this rent was in arrear before the fine levied, yet 
that being once done made but one all'urauce, and the ufes thereof 
were well guided by the firft indenture : their reafon was, that 
though thefe were difiint'^t adts, and done at feveral times, yet in 
conftrudion of law they ihall be taken as one, becaufe the firft 
deed was executory only till the fine was levied, and muft then 
of neceffity have relation to the original caufc : it is true, 

Houghton and Dodderidge, JuJihes, held, that no ufes 
were raifed till the fine was actually levied, which was not done 
till after the rent was due, and therefore fuch ufes which were 
raifed afterwards could not extend to the rent arrear before that 
time; but the other opinion feems to be better warranted by the 
books and authorities in law. l*o apply it therefore to the prefent 
cafe, viz, the firft deed dated the twenty-ninth of January was 

(«) See the cafe of Lotwlch *. Pigeot, 3. Mod. 269. and the cafes there cited. 

{h) X. Roll. Abr. 849. 
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only executory till the fine was a£htally levied; it waited on an<(, 
attended that time; it was die firft and only caufe why the 'fine 
was afterwards levied, which being once done muft look back 
and have refpect to the original caufe. ♦ Neither is there any 
variance between thcfe two afts, for the deed recites that a fine 
is already acknowledged, which by common intendment muft be 
taken to be the caption thereof before the Term in which the 
deed is dated, otherwife it is not fenfe to fay afterwards, vtx. ** and 
« agreed to be levied the then next Hilary Term j” for how can 
a fine be faid to be already acknowledged, and agreed to be levied 
a year afterwards ? But fuppofing the fine was to be levied a vear 
after the date of the deed, yet if it be levied before, it is llifl in 
purfuance of the original intention of the parties, and being of the 
fame lands, it cannot, with any colour of reafon, be intended to be 
different from what was at firft defigned by the deed of the twen¬ 
ty-ninth of January, and therefore no parol-averment ought to 
be admitted againft it. 

Secondl y, Authorities are not wanting in the Books toprovc 
that the ufes may be well directed by the firft deed of the twenty- 
ninth of January,, viz. A huiband and wife by deed covenanted 
to levy a fine of lands to Worfield, “ upon condition that if 
“ they or either of them pay 943I. to Worfield at Lady-day 1611, 

** that then his eftate ihould ceafe in which deed the huiband 
covenanted that he and his heirs (hould enjoy the lands under that 
condition of payment, &c. and after default the rents to be re¬ 
ceived by Worfield and his heirs, without interruption, &c. Six 
months afterwards there was a fubfequent deed made between die 
iiime parties and of the fame lands under the fame condition of 
pa}'ment as in the firft deed, and the hufband covenanted that he 
and his wife would make a further affurance by fine to Worfield 
and his heirs, under the fame condition, until default of payment, 
&c. and after default, to the ufe of Worfield and his heirs abfo- 
lutely i which is different frcwi the ufes declared by the firft deed, 
for thofe were, that Worfield and his heirs (hould receive the rent 
if default (hould be in payment, &c. In Eajler Term following, 
a fine was levied by the huiband and wife to Worfield and Jus 
heirs \ and it was adjudged that the ufes (hould be direiftedby the 
firft indenture (bj. 

Thirdly, The ufes being well limited by the firft deed, were 
not revoked or altered by the fubfequent deed of the thirty-firft of 
January, becaufe it has no reference to any fine levied j it limits 
no ufes to any perfon whatfoever ; it is only a perfonal agreement • 
and a covenant between huiband and wife; it is not made between 
the fame parties; neither hath it any relation to the former deed. 
^ [ z68 J * Now if this intermediate a6t between the firft deed and the fine 
levied (hould be a revocation of the former ufes, no man can be 

(a) Webb v. Worfield, Bridg. iit. that the wife difagreed to the left deed. 

(b) But it waa becaufe the jury found —Not* toftrmtr £diti$M, 
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fafe in len</ing money; there would be an eafy way opened to baf- 
*fle creditors, and to defraud them of their juft (lebts, if the firft 
deed and fine will not give them a title. But tlie hufband cannot 
covenant with the wife, nor flie with him, they are but as one 
perfon in law; and therefore as this latter deed ftands by itfelf, it 
is nothing, it is void both in law and reafon, becaufe there is but 
one party to it. It iS'true, if it had any relation to a line, it 
might amount to a declaration of its ufes, but there is neither 
mention of any fine or former deed j therefore if it fhould be a 
revocation, it is only quoufqt/e the hufband fettle a jointure, &c.; 
but it will not amount to mat, becaufe if it be a covenant it is 
void, for a wife during coverture cannot bind her freehold but 
by fine,* where (he is examined and barred by eftoppel. And it 
is for this reafon that the Countefs of Rutlands Cafe (a) cannot 
be applied to this, where it was held, that the laft indenture fhall 
direA the ufes of a fiibfequent fine, which was fhortly thus, viz. 
The Earl of Rutland^ by deed dated the tenth of Marchy did co¬ 
venant with B, and G. to affure the manor of E. to them before 
the end of the next Trinity Term by fine, &c. to the ufe of the faid 
earl and his lady, and the heirs of the carl; on the twenty-eighth 
day of the fame March he made another deed to the faid B. and 
G. by which he covenanted to convey the faid manor to them be¬ 
fore Lady day then next following, to the ufe of the faid earl, and 
the heirs males of his body, remainder over, &c. by which laft 
deed the earl did covenant with his faid truftees, that if he fhould 
not fuificiently conv^, &c. before the faid Lady-dayy that then he 
and his heirs would ftand feifed thereof to the ufes contained in 
the fecond deed ; on the feventeenth of September following, and 
not before, the fine was levied; and it was adjudged, that the 
ufes thereof were guided by the laft deed j but the reafon was, be¬ 
caufe it was a good conveyance at law, it being a covenant to 
ftand feifed to fuch ufes; which differs from the cafe at bar, be¬ 
caufe the latter deed was made between hufband and wife only, 
and therefore void. Here is no alteration of the minds of the 
parties as to the ufes before declared, nor any exprefs or implied 
revocation; the latter deed is no more than a contrail, and that 
was never yet allowed to make a revocation j for fuppofe * the 
hufband ana wife had covenanted between themfelves to fell the 
land, it would not have been a revocation of the ufes. This 
contract is as much void as any agreement can be which is made 
by a feme coverty who cannot be bound by any a<Sl: which fhe 
does to her prejudice; and for this reafon it is that fhe fhould not 
take advantage of any a£l which fhe can do for her own benefit. 
Since therefore this latter deed of the thirty-firft of January does 
not refer to the fine, fince it is only a perfonal contraft, and can¬ 
not therefore amount to a revocation, and liiice it is void in law, 
it being no legal conveyance cither to afteiii tiic efiate, or bind 


Jew if 
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JoN*» jhe pcrfon of the woman, therefore the ufcs declared by thjt 

agninft grft deed muft ftand unaltered and not revoked. 

Maxi.xv. 

Curia. 1 he fecond deed is not only evidence,but it a^uallu 
changes the ufcs of the nrfl deed; for before the ffatuteof Frauds 
29. (^ar. 2. c. 3. any thing, even a parol-dfcldnn.G-: of the ufes 
of a fine, was good. Now f'uppofing this to be a dct'u-pod’i yet it 
will have the fame operation as a deed indc::tedi for they both 
work by way of ejloppel. 

And therefore in Hilary Terniy in the ninth year of William 
the judgment v/as given for the plaintilr, which was after¬ 

wards removed by WRIT OF ERROR iiito the houfe of peers, and 
there the judgment was affirmed. 
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Cafe 104. The King and Queen againjl Larwood. 


To an informa¬ 
tion againil a 
perfon for nor 
faking'a pon liim 
the office of 
ffieriff, being 
thereto duly e 
leAed, the de¬ 
fendant m^y 
plead th? Corpo¬ 
ration A 3 , by 
which none (holl 
bsclcdsd unlefs 
they have takin 
the fact ament 
within a year 3 
and the Tolera- 
ttOH A'i, by 
which frotcjlant 
dijfenters, who 
ftail fcruple Co 
take the facra- 
ntent, tee. are 
exempted frem 
the penalties 
thereof. 


TNFORMATION againft the defendant, fetting forth, that the 
* 6V.*v <f Norwich is an ancient city incorporated, whofe 
liberties vverc confirmed in the fifth year of Henry the Fourth^ 
which king made it a county, anti gave the inhabitants thereof 
power to chufe tzvoJlieriffs every year; that on the twenty-fixth 
of 'Januaryy in the fifteenth year of Charles the Sccondy the char¬ 
ter granted to that city by Henry the Fourth was confirmed, by 
which it was appointed, that one flieriff thereof fhall be chofen 
by the may 3r IhenrFs and aldermen, the other focriff \sy the 
mayor and commonalry of the faiJ city, and that they fliall be 
fworn every year upon the twenty-ninth day of Septembery in The 
GtriLDHALL of the f:iid city, before the mayor and two or more 
jurticcs of the peace ; * that the defendant on the ninth oi'Julyy iu 
the fourth year of JVillia?n the Thirdy was by the mayor fherifts 
and aldermen, he. duly chofen fherift' of the faid city juxta for- 
fnatn chartte of CbarL s the Second ; and they aycr him to be a per¬ 
fon capabl e of the office j and that iie had duo notice that he was 
chofen, he. and was required to take tiic oath of a flieriff on the 
twenty-ninth of Srpieniber foilov/ing, but tliat he refufed fo to do, 
and to take upon him the faid office offliei ifF, to the great hin- 
dcrancc of the bufinefs both of the king and his fubjeits, &c. *• 


S. C. I. Salk. The defendant pleaded the flatute of 13. Car, 2, c. j. com- 
168. monly called the Corporation Act, by which it is enadled, 

S. c. 3. Salk, tt "I iiat no pcrlon lh;dl be eleiled or chofen into any office of 
S.'c. Skin e in cities, corporations, or boroughs, who /ball not within 

S*C.’cani)!3o6. “ before fuch election have taken the facrament of 

S. C. Holr, 5U5. the Lord’s Supper according to the rites of the church of Fng- 

5. C.Comb.?,5. it landy and in default thereof fuch election is declared void.” 

**' *• Then he averred, that for feveral years lalt paft he was A PRo- 

S?C. iz. Mod. testant dissenter, and did not take the facrament within a 
67. ’ * year before he was chofen IherifF, &c. fo that the choice was void ; 

6. C. I. Ld. and of this he gave the mayor, &c. notice. He further fets forth 

Ray. *9. ' 3 

#. Coni. P.g, “ Vifeount” (A. 2.). 4. Bac. Abr. IZ5. 167# 431. Stra. 1193. Ld.Ray.z354. 
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that on the* nineteenth of July^ in the firft year of miliarn and 
*Mary-t he did take the oaths appointed by the ilatute of i. Will. ^ 
Maryy c. i. entitled, “ An Aft for removing and preventing all 
« difputes concerning the fitting of that parliament,” and fub- 
feribed the declaration appointed by the ftatutc of 30. Car. 2. c. i* 
entitled, “ An Aft for difabling Papifts to lit in either HOufe of 
“ Parliament, &c,” 

They reply, that he, as a member of the church of England, 
ought to have taken the facrament within a year before the elec¬ 
tion, and that he ought not to be excufed from taking upon him 
the office by his own default, &c. 

The defendant rejoined, that he ought not, as a member of the 
church of England, to have taken the facrament every year ac¬ 
cording to the rites of the church, &c. for that by an aft made 
1 Will. ^ Mary for exempting Protestant dissenters 
from the church of England from the penalties of certain laws 
therein named, it is cnafted, “ that no law or ftatutc of this realm 
“ made againft Popifti recufanis, excepting the ftatutes of 25. 
“ Car. 2. c. 2. and 30. Car. 2. c. i. for difabling papifts, &c. 

(hall be conftrued to extend to dijfenters from the church of 
“ England who fhall take the oaths prelcribed by the ftatute of 
“ I. Will. & Mary, c. i. and fubferibe the declaration enjoined 
« by 30. Car. 2. c. 1.” which oaths and declaration the juf- 
tices of peace in * their quarter feffions are obliged to tender to 
the perfon: by which ftatute of i. Will, ^ Mary it is farther 
enafted, “ that fuch perfons who fliall take the faid oaths, and 
** fubferibe the faid declaration, lhall not be liable to any penalties, 
“ &c. mentioned in the ftatute of 35* EU%. c. i. nor 22. Car. 2. 
“ c. I. entitled, “ An Aft to prevent feditious Conventicles j” 
“ nor Ihould be profecuted in any court for nonconformity to the 
“ church of England, ^c.” 'Fhcn he averred that he was a 
PROTESTANT DISSENTER on the nineteenth of i. Will, 

fcf Mary, and that at the quarter feffions of the peace then held 
at Norwich, he took the faid oaths, and fubferibed the declara* 
tion. See. 

• The plaintiff demurred generally. 

For the plaintiff. The intent of the ftatute of 13. Car. 
2. c. I. was not to keep men out of the church, but to incapa¬ 
citate fuch who would not conform, that they might not hold any 
office till they came into the church for otnerwife it would be to 
give a man opportunity by his wilful default to avoid an office of 
burthen when it is coming upon him ; and fo it was adjudged in 
Sir John Read*s Cafe (a), who was excommunicated for not 
paying alimony, and oecaufe he would not take off the excommu- 
Hication when he was appointed fherift’ of the county, he was fined 
fifteen hundred pounds. It is true, this ftatute fays, “ that it the 

perfon 
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T*» Kjna « per^qeledid (hill not, within a year before his ele^fion, receive 
AN»(^isit fi the faenment, it fljall he void i** but, as to ^ac, the ftatute 
muft have a reaibnable exponejon, viz* it (hall be void to claim 
any benefit to the office to which he is eleSled, hut not fo void 
JO. Mod. j8o. ^the (hall not be punilhed for notquclifviag of hirofelf; it is 
like the cafes of bifliops, deans, and chapters, whofe leafes, if not 
purfuant to the ftatute, will be adjudpd void ; but it has oft.^n 
been rul«i that they are not void to all intents, but only to the 
leflr rs themfelves, and againft their fupccllbrs i for ftatiites niuft 
have a rcafonable conftru6bpn ^aj. Evrrvman is enjoined by the 
Ld. Ray. 50c. cccleiiaftical law to take the facrament otice iii a year, and that is 
part of the law of die land ; .but, to excufe himfclf, the defendant 
fays, that there is another law made 1. tif Afary to exempt 
• prrfons from being puniihed for non-conformity, which is a very 
unneceflary excufe, bccaufe a punilhment is not now intended for 
any thing exempted by the ftatute, but for an offence at the com- 
♦ f 272 J moil law in not qualifying himfclf * to take the office of a ftieriff 
for the feryicc of the governinent, and which by law he Ought tq 
take upon him. 

Then as to the pleading, this rejoinder is a departure from the 
bar; for he has pleaded the ftatute of 13. Car. 2. which (as he 
alleuges) made his election void by not receiving the facrameiit 
within a year; and in his rejoinder heexcufes h im lei f from taking 
the office by pjeading another ftatute, yt%. that He ought not tq 
take the facrament according to the rites of the church, &c. as a 
member thereof, &c. which is not purfuant to the fame thing. 

Rotheram, Serjeant, contra. If theele« 5 lion is made by the 
ftatute of 13. Car. 2. c. 1. then the defendant vva§ never lawfully 
phofen ftieriff, and fo caiinbt be puniftied; and it would be very 
inconvenient if he (hpuld be compelled tp' zQ:‘ 'withppt a leg^ 
eledtion, becaufe he would be uncapable of executing any procefs. 
The ftatute intended only to difable men who were not of the 
communion of the church of England to hold public officesj and 
not to punifti thern if they did not qualify themfelves \ it was made 
in fovbur of the church, and not to ihfii^ puniftinicnts qpon 
aiffenUn for non-conf'prmiiy j for they being excluded (urasfs 
they would qualify thcmfelyes), the profits of all the great and bchc- 
ficial places^tibroujghput thekingdotp muft of confequcnce beep- 
joyed by churchmen. That tliis was the intent and defign of tha^ 
law will more plajnly appear by comparing the Bar^holotn^ and 
Oxford together {b)i fhe one enjoins, 'I'hat every parfon, 
&c. (liall, within a time limited, declare his afient to tpe Book 
** ofCommon Prayer, or that his liying (hall be ipfofaH'o void 
the other ena^s, TTiat if they have hot declared' tneir afient as 
^ iforefaid, and (hall take upon them to preach, that then they (hal| 
not come within five miles of a corporation,'or the pari(h where 
“ he was parfon, upon penalty of forty poundsWhich (hews, 
that the firit a£t makes the living only void, but the other infiidts 

(s) Plowd. no. b. 8. Co. 118. a. (8) 14. Car, *.s 4. and 17. Cur. 2. c. n. 
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the puniflimcnt; therefore the defendant cannot be puniflied in this Thb Kim« 
cafe, becaufe the ftatute of 30. Car, 2. c. 2. makes the eledtion QuEin 
void, but adds no punifhment to the perfon unqualihed. As to the , ‘*^'*'*^ 
objection, that the incapacity arifes from die default of the de- 
fendant himfelf, that cannot be material; for if he remove from the 
corporation he Ihsdl not be punifhed for not executing the office, 
and yet he is thereby made incapable by his own a£t. • The * f 272 1 
pegledt in not receiving the facrament is not an offence at the 
common law, or s^inft any ftatute ; itis made fo by the canons, 
which enjoin the receiving of it three times in a year ; fo that it 
does not fall within the cognizance of the temporal courts to 
puniih the defendant but by that law againft which the offence 
was committed. But if the court of king’s bench ftiould take 
notice of it, he ought not to be made a criminal upon a bare pre- 
fumption, for he may be hindered from the receiving of it by an in¬ 
capacity of mind, by ficknefs,or otherwife. Neither can Sir John 
Rea^s Cafe be any authority againft the now defendant, becaufe 
he was lawfully appointed to be fheriff, and his incapacity incurred 
ex poji fa£lo-t which is different from this cafe. But if the neglcdtto 
receive the facrament were an offence before the ftatute of i. Will, 

Mary^ c, 18. yet it is not punifhable now ; for by that ftatute 
JPROTESTANT DISSENTERS are exempted from the puniftiment 
infli^ed on fticm as ftich by any former laws ; and though they 
diffent from the lawful and eftabliftied church, yet if they are 
proteftants, and have taken the oaths, and fubferibed the 
>3ECLARi^TioN, they are not to be punilhed for non-conformity; 
and the defendant has averred himfelf in his plea to be qualified in 
thefe points, and fo not to be profecuted for non-conformity, 

Aftenvards, in Hilary Term 6. & 7. William and Mary^yndg^ 
ment was given for the plaintiff, viz, that the corporation 
ACT never defigned toexempt dissenters from bearing offices 
in the government, but to eftabliffi a fucceffion of perfons who 
were well affected to it, for otherwife it would be an encourage¬ 
ment for fome men to perfift in their non-conformity on purpofe 
to avoid offices of burthen and charge, inftead of bringing them to 
ponform, which ws^s chiefly intended by that ftatute. It is a fault 
in the defendant not to have received the facrament atlcaftonce in 
a year, becaufe by the canon law, which has been received here 
time out of mind, he is obliged fo to do i and therefore it is very 
. ablurd to alledge as jui excufe what is really a ncgleft of his duty. 

if he had been difabled by a judgment in law, he might have been Salk. 16S. 
Ixcufed j for though his fault or negleft was the occafion of fuch 4 - A***’* 

* judgment, yet it is a mark fet upon him by the government. + 5 ** 

■* But in cafe of an exeommunication^ where he may remove the * 274 

difability, there he fliall not be excufed. 

Then m to the pleading, he does not fay that he could not 
receive the facrament, &c. for the fake of his confcience. S uppofing 
then a man before the aft of indulgence of i. Will, isf Mary had 
negleftcd or omitted to receive the fame within a yeiir before his 
’ election 
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e 1 e£lion to an ofEce, no man will (ay that it (hould h*avc excufed 
him. 'I'he defendant therefore fliould at fii ft have pleaded in barj 
that he was a dissenter from the church, &c. and then brought 
himfelf within the compafs of the Ul of indulgence, of which the 
court cannot tike any notice, becaufe it is a private aSi (<?) j for 
before it was made, the law did not take any notice of protest ant 
DISSENTERS, but Only of dillenters from the church in general: 
befides, it is an act which does not extend to all forts of Pro¬ 
testant DISSENTERS, but oiily to fuch who fhall qualify 
themfelves as therein ispreferibed. If, therefore, the tolera¬ 
tion ACT be a private law, then the corporation act will 
not be a fufficient cxcufc for the defendant to be exempted from 
this office, becaufe the ait never intended to cxcufe him who was 
liable before j it was not made in favour of diffenters; it intended 
to make perfons qualify themfelves the better to ferve the govern¬ 
ment in cftablifliing faithful officers therein j and ever fmee the 
making of that law, when a freeman who was a diftenter was 
chofen an alderman of a corporation, he never infifted upon the ait 
as an cxcufe, but fubmitted to a fine ; and fo muft the defendant. 

But One Judge (and the Lord Keeper, as it was faid at 
bar) being of a contrary opinion, vi%> that the defendant was 
fufficiently punilhed by the corporation act, in being dif- 
ablcd to hold any office or employment of profit; and now to 
punifh him by an information would be a double punifhment for 
one offence, which the law will not allow j therefore there being 
a capias againft the defendant pro fine^ and he now appearing in 
court, he was fined five marks, and no more [b). 


(a) It is now declared to be a pMic 
mS by 19. Geo. 3. c. 44. 

(^) See the cafe of Harrifon v. Evans, 
a. Burn's E. L. 168. Cowp. 393. 535. 
—In 1748 the corporation of London, 
by a bye-law, impofed a fine of fix hun¬ 
dred pounds upon every perfon who, 
being eleded, (hould refufe to ferve the 
office of flieriif.—I'he plaintiff levied 
debt in the (hcritf’s court againfi the de¬ 
fendant for this penalty. The defendant 
pleaded the 13. Car. z, averring, that he 
v/»SZ Prtttftant dijfenttr,viithxn the Tole¬ 
ration Aft, It Sc 2, Mary, c. 18. 

of fcrupulous coiifcience, and therefore 
had not reeeived tlie facrament. The 
plaintiff replied the 5. Geo. 1. c. 6. which 
confirms members of corporations in 
their refpeftive offices, although they 
have not received the facrament accord¬ 
ing to the direfttons of the 13. Car. a. 
Jo this replication the defendant de¬ 


murred, and judgment was given upon 
it in favour of the city. The defendant 
appealed to tlic court of buffings, where 
the judgment was affirmed. A fpecial 
comrnifilon of errors was fued out by the 
defendant, direfted to Willes, Parker, 
Folfcr, Bathurlf, and Wilmot j and, 
after great argument and deliberation, 
the judgment of the fheriff’s court, 
and the affirm'tnce by the court of 
huftings, were unanimoufly reverted. 
The plaintiff brought a writ of error 
in parliament ; and on the 4th February 
1767, Lord Mansfield, with five other 
Judges, againft Perrot, were of opinion, 
that, upon the fafts admitted by the 
pleading; in this caufe, the defendant 
Evans fhould be allowed to objeft to 
the validity of his eleftion to the office of 
fhcritf in bar to the prefen t aftion, by 
reafon that he had not taken the fa- 
crament within the time limited. 


The 
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♦ The King and Queen againft Kemp. 

Michaelmas Term, 5 . Will, Mary, Roll 333 . 
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S CIRE FACIAS out of the petty-bag to repeal letters patents, A grant from 
&c. fetting forth, that King Charles the Second did, on the ‘' e crown of 
jtwenty-fifth of in the twelfth year of his reign, grant to office of 
Martin the ofEce of fearcher in the port of Plymouth^ ^uamdiu to 

^mino regi placuerit j that on the fourteenth of January^ in the commence after 
twenty-fifth year of his reign, the king, by letters patents reciting the death, fur- 
the grant to Martin^ c. did grant this office to William Fryer or for- 
for life, habendum cum poji mortem furfumredditionem vel for if- 
faSiuram'of the faid Martin^ it fhouldbe void, with a non ohjiante the^fald" office 
to the ftatute of 14. Kich. 2. c. 10. William Fryer^ on the twenty- during the king's 
fourth of December^ in the twenty-feventh year of Charles the 
Second^ furrendered his intereft to the king, who, in confideration 
thereof, the lame day, granted this office to Henry Kemp for life, ^ • 

to commence upon the death, furrender, forfeiture, or other fooner ** ****'• 
determination whatfoever, of the eftate of Martin^ and, in the fame sic Comb.3 34, 
•letters patents, grants it to William Kemp for life, upon the death, s, c. Skin. ^ 
furrender, or forfeiture of Henry Kemp and Martin. Henry 44 ^« S**®- 
JlTrmp died, ftill furviving j then the king died; fo that 

Martinis patent was void j for he having only an eftate at will 
infifted, that it was not only determined by the grant made to s:c. Holt, 419. 
Fryery but by the demife of the king; and William Kemp being s. c. i. Ld, 
polfefled of the office by virtue of the laft grant} ^Jcire facias was 49 « 
brought to repeal k, to which he demurred, ^ Roll? *Abr 

The queftions were, 

F IRST, Whether the grant made to William Fryer yrzs good, 
pr not ? for if that fail, then the grant to Kemp is void. 

Secondly, Whether the king can grant an office to commence 
in futuro ? 

The grant to JVilliam Fryer is void, becaufe the eftate of 
Martin being only during pleafure,” it was too weak to fupport 
a grant of this office in reverfion, which was likewife to * com¬ 
mence upon fuch an incertainty as the determination of the king’s 
will. Befides, the king was miftaken in his grant, both in point 
of law and 

F IRST in point of faSly bep^ufe he intended to grant an eftate iri 
; feverfion to Fryer : now Martin having an eftate at will, if 
that will be determined by the grant itfelf to Fryer^ then the king 
had the office in polTeffion, and Fryer muft have it fo, which was 
never intended. It is plain that the king thought that Martin 
had a more durable eftate when he made the grant to Fryer^ for 
Martinis patent is recited in FryePs grant, which patent was then 
actually determined. Now where an office, or an intereft in an 
office, is recited ^0 be in being, when in truth it is not fo at the 

tim^ 
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TasKiii* time of tile grant) It it enough to make that grant void (a 

*»» QH»a» Xing Hntry tbi Stwnth^ in the ninth year of his n ign, by letters 
patents made Rcbert Blague remembrancer of the exchequer 
for life, who, in the third year of Henry the Er ' , was made 

one of the barons of the exchequer quamdiuje bene gefferit \ he 
ftill executed his firft office by deputy} and afterwards, in the 
feventh year oi Henry the Bightb^ he got leave of the king to 
grant it to his fon for life^ when it fliould he void by his death or 
lurrender, or by aiw other means whatibever; but becaufe he had 
no right to the office after he was baron, therefore it was held, 
that the grant to the fon was void, and a feire facias being brought 
by the kmg it was repealed (h). It is obfervable, that the king 
does not fay, ex certd feientid et mere metu damus^ lif e, ‘Now fup. 
pofe he had died befere Martin^ as in he di^ that would cer¬ 
tainly have determined his intereft ; but yet the patent fays, that 
Fryer^t intereft (hall not commence but u^n the death, furrender, 
or forfeiture of Adartin, Sir Thomas Aneer being pofleilol of a 
term for foity-feur years was attainted of treafon; the king feized it, 
and made a grant thereof to Philips^ habendum for twenty-one* 
years after the end of the term made to Sir Thomas : now this 
jeafe to Philips was adjudged void (r), becaufe the firft leafe for 
ftMty-four years being forfeited by attainder, was extinguiihed in 
the king long before that leafe was made ; fo that the eftate and 
intereft to Philips was not well limited in the commencement, 
which feems to come near the cafe at bar; for by die grant to 
Fryer his intereft was to commence upon the death. Sec, of 
Martinet when it actually commenced in pofleffion, becaufe Martin 
had only an eftate at will, which was determined by that very grant 
made to Fryer, 

♦ r 277 ] Secondly, * The king was miftaken in the law ; for by the 
premifes in his grant his will (as to A^artin's intereft) be¬ 
ing determined, the habendum to Fryer after the death of 
Martin can have no operation, becaufe its office is to limit, and 
not to revive, or extinguifh. And the non ohjlante to the ftatute of 
Richard the Second (d) will not help, becaufe the grant to Fryer 
is void. It is true, the firft grant is recited in the fecond, for 
othei'wife it liad been clearly void by the exprefs words of the^a- 
tute of 6. Hen. 8. c. 15. which law was made on purpofe that the 
king might not be deceived in his grants (e) | but ^is recital of 
the firft grant muft be intended at the fuggeftion of the party, 
and he having faldy informed the king, viz, that the grant to 
Martin was in being when the king had determined his will, that 
falfe information, being the confideration upon which the fecond>> 
letters patents were grounded, fhall avoid the grant (/). If, there¬ 
fore, the grant to Fryer was void in its creation, then his furren¬ 
der to the Jting muft be likewiic void ; and if any thing pafted by 

(m) t. Brownl. 241. («) Dyer, 137. 339, 

(h) Dyer, 197. b. (/) 6. Co, 53. b. Cro.Ctr. 197* 

(«) 3. Leon.'5. s.And. €> Certb, 350. 4. Bac. Abr, azx* 

{d) 14. JUeh, %, e, 10. 


the 
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the fecond grant to Ketnp^ it muft be an eftate in pofTeflion, and Ti<« Ktif# 
tnuft veft prcfently, which was never intended; it cannot be an 
eftate for life in him to ved in futuro^ for the law will not allow kVio! 
any fr^ions of an eftate for lift;. And to prove that at the time 
of the fecond grant the king had the office in pofteffion, the cafe of 
one Phiip9tw^s cited, which was mentioned by Fleming, Chief 
JuJiicey in the fecond year of ^eeen Elizabithy in his argument in 
my Lord Rutland's Cafe (a)y viz. The king made a leafe for years, 
and afterwards, reciting that leafe, granted the reverfion to ano¬ 
ther, but before the letters patents were fealed the leflee furren- 
ilered the term; and it was held, that by this means the grant of the 
reverfion was void, becaufe the king intended to pafs a reverfion 
who had the pofteffion himfelf at the time of the grant; fo that 
when his grants cannot have the operation which is intended by 
him, they muft be void. 

E contra. Nothing has been faid why the grant to Eryer ihould 
be void, but that by the making of the patent to him the king had 
determined his will as to Martin \ fo that at tliat time he had an 
eftate in poffeffion, which he granted as a reverfion, and therefore 
his grant was void. But it appears to be otherwife upon reading 
the letters patents, for the king has therein recited the eftate at 
will to Martiny which fliews that he did not intend to determine 
it. ♦ It has been objedled, that Fryer's patent is void, becaufe * [ 278*] 
the limitation of his intereft is different from what was intended 
by the king, for it was to commence upon the ^^deathyforfeiturey 
“ or furrender of Martin** Now though in fail it did not 
commence by either of thefe means, but by the death of the king, . 
yet this cannot be an objeiftion of any weight, becaufe thefe words 
were only to (hew when his title fnall begin, and if the king be 
miilaken in that matter it is not to his prejudice ; and therefore his 
grant cannot be void for this wrong commencement, or for the 
uncertainty when it (hould commence. It is true, it might have 
been made much better, but ftill it is a good grant, and that within 
the reafon of the Bijhop of Bath's Cafe (^j, which was thus : He 
made a leafe to Elizabeth and Robert Cofen for fixty years, in which 
there was a proviso, that if they died within the term the bifhop 
and his fucctflbrs might re-enter ; Robert furvived Elizabeth j 
then the bilhop died ; and in the eighteenth year of Henry the 
Eighth another was confecrated, ijrho made a leafe of the fame 
. land “ to Clark for fixty years, wheu It ihould be void after the 

deathyforfeiturey or Jurrender of Robert Cofeny* who died within 
^ the term firft granted ; it was objefted in tlwt cafe, that the 
• commencement of the fecond leafe was uncertain, for it muft be 
upon one of thofe three accident^, and therefore it was void, 
becaufe uncertain upon which of tbofe contingencies it ihould 
commence ; for if it did not begin upon forfeiture or litrrendery it 
could never begin in poiTeffion upon the death of Robert Cofeny 
becaufe the firft leafe was not void upon his death ; for it was 

(<) «. Br«woUx4t. (^) 6. Co. JJ. 

voidable 
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voidable by re-entry of the biihop ; but it was adjudged, that the. 
fecond leale did veft in point of intereft immediately, and fhould 
hot wait to take efFe£l: in pofleffion at the end of the term firft 
domifed, if that leafe fliould not happen to determine by either of 
thofe three accidents 5 fo that its commencement in intereft was 
certain enough : in which cafe it was alfo agreed (a), that if it be 
doubtful whether the king have a title to grant or not, by reafon of 
a former leafe in being which may be either, good or not, and the 
fecond Icilee accepts a leafe of the fame lands, “ habendum after 
“ the end or determination of the former leafe, and if that leafe 
“ fhould not happen to be good, then from fuch a Feaft for fo many 
“ years, &c. j” now though the commencement of fuch a leafe 
as this feciAs to be very uncertain, yet it is good in the cafe of the 
king, becaufe the firft leafe muft be void, or not; if void, then the 
fecond * leafe commences from the Feaft, &c.; if good, then from 
the determination of the firft leafe. A grant of a ftewardfliip of 
fevcral manors by name, without mentioning in what county, is 
very uncertain, becaufe the king may have divers manors of the 
fame name in feveral counties, and no iflue can be taken which 
manors the king intended to grant; but yet fuch a patent has been 
held good (i). So a grant to the Earl of Rutland temperi 

“ plen^e estatUf when in truth he was of age long before, yet it 
was adjudged a good patent (r), becaufc it was the intent of the 
king that it fhould commence from that time ; and if that could 
not be, then for the time to come. 


L(t. Ray, 49. 
* 5 J- 


But the moft material queftion was not debated by thofe who 
argued on the other fide, viz. Whether an eftate for life in art 
office may be granted in future^ to commence after the determi- 
nation of an eftate at will ? for if this can be done, though it is a 
grant in rev erf ion, there needs no precedent eftate to fupport it* 

As to this matter, the king has a general power to grant offices 
in reverfion : it has been a doubtful point whether a minifterial 
office could be fo granted in the cafe of a common perfon ; but it 
was never queftioned but the king might do it, who has a fpccial 
prerogative for that very purpofe; and therefore, in the fifteenth 
year of ^een Elizabeth^ it was the opinion of my Lord DvERf'^J, 
who was a learned Judge, that a bifhop could not grant the office 
of a regifter in reverfion without preferibing fo to do, becaufe in 
propriety of fpcech there is no reyerfion of this office, it is only a 
nomination of the perfon who (hall fucceed the officer in poflef- 
fion } but the king may grant it after the life of the perfon in 
being, though not by way of reverfion, but only reciting, that fuch 
a one has an eftate for life, “ nos de gratia fpeciali^ coneefftmus ., 

“ oj/iciumy fs’r. to the grantee, habendum poji mortem^ &c,{^e)* 
But as to this matter the law is now altered, viz. that a bifhop 
may grant the office of regifter in reverfion without reciting the 


(tf) 6. Co. 36. a. 

\b) 9. Co. 42. 4. Bac. Abr. 214. 
(f) X. Co. 45. 

(J) Dyer, 80. 2 S 9 * 

(«) Ste the Year Books 9. Ed«, 4# 


pi. 6. and the laft cafe in 3. Hm. 7. 
Bro. title ** Patent,** pi. 5a. 3. Leon. 

31. Hob. S50. Cro. Car. 279. 
a. Roll* Abr. 154, 3. Bac. Abr. 735. 

eftate 
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«llr.te of the*firft grantee ; and if fo, certainly the king may grant T"* Kiii< 
this office in futnro j and the rather, becaufc in its very nature he 
has only a right of nomination, and the grantee himfelf has little i^em, 
more in itthanabare authority without an intereji j he has only a 
power to fearch for prohibited goods, either imported or exported, 
at Plymouth ; and it was never yet denied, but an authority (as this 
is) might be granted/« futuro (z?). It is no objection to fay, that * [ 280 3 
a freehold in lands, &c. cannot be thus granted. It is true, the law 
is fo in the cafe of a freehold of lands, which are always in being, 
for otherwife it would be in abeyance^ which is not allowed but in 
particular cafes ; and it would be to make fractions of eftates ; 
neither could livery of feifm be had in fuch cafes j but none of 
thefc reafons concern an oilice which has no exiftence but at the 
pleafure of the grantor, and is no longer in being than whilft it 
continues in grant. But the wifdom of the law has made a diffe¬ 
rence even in offices themfelves, vi%. between fuch as arc in fee 
exifting, and fuch as are only granted for life or at will ; and then 
offices in fee will fall under the fame rules with other inheritances ; 
but offices for life may be granted in futuro by the func reafon as 
a rent ora common may be granted to a man and his heirs; and 
therefore in this grant the king was neither miftaken in fadl or in 
law; for this office may be granted in futuro after the determina¬ 
tion of an eftate at will, which is not to fupport the fubfequent 
grant, but the recital of it is only to fliew when that fliall take place. 

Curia. The king may grant an eftate in an office to com¬ 
mence in futuro^ or upon a contingoicy, which eftate fhall arife 
out of the inheritance he has in the riffice iLi'cIf; for fuch he may 
have in point of intcreft, though not in execution. Now admit¬ 
ting that the eftate at will which MurUn Iia l was determined, yet 
the grant to Fryer fhall be good, and by confecjuence after his 
furrenderthe grant to Kemp fhall be alfo good; for there was fuch 
an office as this of fearcher^ h'c. though no eftate in the oflicc 
was in being when the grant was made to F 7 yer ; and if fo, then 
by that grant a new tfung v/as created, to comn.ence in futuro 
after the death, &c. of Martin ; and fincc Corbefs Cafe (b j, it has 
not been doubted but a rent de novo may be granted to commence 
in futuro (r), for it is a creature of the grantor; and this being in 
the king’s cafe, he may conftitute his grant in what manner he 
thinks ht. There have been many fuch grants of late years \ 
and it will be very hard to affign a reafon why a grant to com- 
• mence in futuro mould not be as good where there is no fuch 
eftate or intereft in an office in being. 'I'his is not a remainder 
. or reverfion ; it is not the one, becaufc not created when the par¬ 
ticular eftate was granted; * nor the other, bccaiife there is no • f* 281 J 
inheritance in this office ; but ft ill it is a good grant by way of 
reverfion, v/z. habendum after the death of the firll grantee, 5 cc. 
and fuch grants have been held good in law. 

Wherefore, in Trinity following, judgment was given for 
ffie defendant. 

(a) March, 3. Leon. 31, Ld. (r) Dyer, 31 r. a. 1. Sid. 2S5. 

Ray.4a. ci. 851. I. Mori. 30. Salk. <77. 4.Com.Dij(. 

(i) I. Co. 77. “ Eftates” (B. 13.). 

Knipe 



Eafter Term, 6. William & Mary, In B. It, 


Cafe io6» 

Ifthehighftcw- 

ai'dof 

Jto- name one 
perfon to be bai¬ 
liffs and the 
dean and chap* 
ter name ano¬ 
ther, the Court 
will grant a 

MANDAMUS to 
the appointee of 
the high ftew- 
ard ; bur with¬ 
out prejudice 

to the dean and 

• 

chapter, 

S. C. Comb. 
444. 

Ante, 3T. 52. 
Carth. 217. 
j,. Co. 93. 
Stile*. 452. 
t. Vent. 143. 
Bac. Abr. 

350* 35 ** 

Ld. Ray. 159. 
338. 

10. Mod. 146. 
la. Mod. 609, 

• [ 282 ] 


Knipe a^ainft Edwin. 

A MANDAMUS to the dean and chapter of Wefiminfter to 
admit the defendant to the ojjftce of bailiff there, upon the 
nomination of the Duke of Ormond^ who was nigh fteward. 

And it was I nailed, that he could not have Cf: aj/ize, becaufe he 
had neither any feifn or freehold before admittance. 

E contra. It is the dean and chapter,and nc< tlie high fteward, 
who ufually appoint a perfon to this office $ for of common right 
they who have a franchife or reUma brevium have alfo power to 
put in a bailiff, which the dean and chapter have in this cafe, and 
accordingly they have always granted this office; and when the 
perfon is in, he is ftiled ballivus decani et eapituliy ; -and it is 
they who are to anfwer for his mifearriages. A mandamus is 
a prerogative writ^ and ufually granted where the public juftice 
of the nation is concerned; but here is a difpute between two 
perfons about the right of nomination to this office, and Knipe is 
admitted by the dean and chapter, and fworn into it, fo tliat he has 
a freehold for life i and this writ was never yet granted to try titles J 
if Edwin has any prejudice, he may bring an action on the cafci 
as a clerk may againft an archdeacon who refufes to admit him, 
but cannot have a mandamus {a). 

Curia. An aiftion on the cafe will not put the man inpofTcf* 
no.n of the ofHcc, for by that he (hall only recover damages* 

A mandamus was granted; but without prejudice* 

(«) But fee March, lot* 


Cafe 107. * againft Long. 

If a devife be TERROR OF A JUDGMENT in the conlmon pleas in eje£lineitt 
made to A. tor L* j,, Melkjhnm^ in tile county of IVilts^ in which there 

life, with r.- ^ fpecial verdict found to thi.s cfFcdt t 

Utainder, affi.r , . . 

his dteeafe, to John Long, Efg. was feifedof the lands, &c. in fee, and by his laft 
the firit foil ..f will, dated the 20thof fuly 1676, devifed the fame to his nephew 
* 1 *® Henry Long (the eldeft fon of his brother Richard Long) for life, 

of^uch firfl'^Mit after his dcccafe to the firft fon of the faid Henry Long lawfully 
and for iief.iuit begotten, and the heirs males of the body of fuch firft fon lawfully 
of fuch iffue, to ifluing ; and for default of fuch iflue, to the fecond, third, fourth, 
the fecond .yid and every other fon of the body of the faid Henry Long 

orthe^^^ody *^of ^^'’^fully to be begotten, fucceflively one after another, and to the 
the faid fuc- heirs males of their refp.e<ftive bodies; and for default of fuch ifttici 
ceflivciy, i to Richard Long the defendant, fecemd fon of Richard Long^ for 
andW-diesfeifed jif^ . anj after his deceaie, to his firft, fecond, third, &c. and every’ 
of the eftate for fon, ut fupra, with ui V iFS remainders over* John Long died, 
Henry entered, who had iflue one daughter! and about 
with 41 fon I Day 1687 he died, leaving his wife enfeint with a fon, who vras born 

tb>s fon, on tiis buing boin, fball talcs the remainder.->5. C. 3. Lev. 408. S* C. Salk. 
227. S C. Skin 43^* S. C. Ooinb. 232. 8 . C. Carth 30^. S. C. 12. Mod. 33* 8 . Holt, 
S. C.2. Kq. Abr. 336. Ante, 259. t. Co. 95. Cro. Car. 412, 3. Leon. 2. 3. Com. 

Dig. 476. 3. Com. Dig. ** Oifccht” (C. a.;. 4^ Com. Dig. ** ElUtes** (B. 13.). 2. Bae. 
Abr, 50. 4. Bac. Abr. 312. 

about 
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about fix months after the death of his father. But upon the death Rfst* 
of Henry without ifl'uc male, Richard Long^ being the next in 
remainder, entered, &c. and afterwards theby his 
guardian, entered upon him ; and thereupon RichardhtoM^x. this 
cjedlment, and had judgment in the common pleas. 

The judgment was laid to be erroneous. 

It is plain that Henry tiie after-born fon is heir at law, and if this 
will had not been made he would have inherited; and thereforethe 
intention of the teftator mull be very clear in the will itfelf to 
difinherit this heir, othervvife he muft not be defeated of the eftate. 

But his intention (which is the only confiderable thing in the will) 
appears tq be of another nature ; for throughout every paragraph 
it is plainly to be colle6led, that he intended his land (liould go and 
be continued In the heirs males of his family facccfiively. This 
muft therefore be an executory devife^ and not a contingent remain- 
der ; and the rather, becaufc it is in the cafe of a tvill, by which 
eftates do pafs otherwife than by conveyances * at the common » r 
law ; and the law will not fufter this to bcconftrued a contingent ^ 
remainder^ bccaufe that v/ould be to difinherit an heir upon a nicety, 
againft the plain intention of the teftator. 'I'hat intentions govern . 

• ® t«« 1 * * I • j • Xc c \ i_ • XO* 

in wills many authorities may be cited, vit.. If a father, having 

three fons, devife his land to his eldeft fon in tail, remainder to Prcc. Chan. 15. 

his fccond fon in like manner, remainder to his third fon in 67. jt. 96, 



fee, and the cldeft fon happen to die in the life-time of his 3 ^ 1 * 
father, leaving ifliic, it has been held that fuch iflue fliall '* 
inherit without a new publication of the will, becaule it was j eer Wms, 

not the intention of the father to difinherit him {a). If, there- 158. iS*. 


fore, this is a Jpringing retnainder^ the frecnold vefted in Ri- <» 73 * 
chard till the fon of Henry was born, and then it vqfted in him. 

And to prove it to be a Springing remainder or executory devife Itc Ray. 207. 
that noted cafe of Pellv. lirown (Z>) was cited, which is reported 438, 
in fcveral books, vi%. The father being feifed in fee, and having 
ilfue three fons, IVilUam^ Thomas^ and Richard, devifed it to 


Hjomas and his heirs, paying Richard twenty pounds a-ycar, &c. j 
and if Thomas died without illUe living IViliiam^ then to him in 


fee ; Thomas entered, and fuffereda common recovery to the ule of 
hiiftfelf and his heirs, and devifed it to d. and died without iftiie in 


the life-time of his brother William^ to whom the land was ad- 
juih;;ed ; for Thomas had 110 ejiate-tail^ but a limitedfec^ whien was 
determined by his dying without iflue living JViiliamy wnofe intc- 
reft muft arife upon a contingency, by way of executory devife ; 
for Thomas might liave furvived him, or miglit leave iiiuc jiving Ante, a 58. 
IVihiam ; and therefore this recovery could be no bar,becaufc the 
cft;ite of JP^illiam did not depend upon that of Thomas, but was 
collateral to it, and a mere poftibility, wtiich a recovery could not 


(« ) Iha,per Pop HAM, Chief JuJlite, 
in t iilli r V, Fuller, Cro. Eliz. 414.— 
Rut II the devife had been to a firanger, 
the- will ir.uft he new publilhcd. Note 10 
Form R Editions.-— And fee Plowd, 
Com. 345, Cro. l-.liz. 423. ». Vein. 

711 . 1. Eq. Ca es, 115. Strange, ^ 4. 

1. lier. Wois. 397. 3* Conn. Dig. 

VoL, IV. 


S 


** Devife’* (E. 3.). (K..). Hodgfonv. 
Ambrofe, Dougl. 337. and Warner i». 
White, Dougl. 344. m/ii. 1. Brown's 
C.ifes in Chan. 219. 

(^) Cro. Jac. 590. I. Roll. Abr. 
611 ■ a. Roll. Rep. 394. Palmer, 121. 
Bridgm. i. 

afFe£f2 
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afFeA, and which it would have done if it had been *a remainder 
vetted. Ever i'uice this caie, executoi^ devifes have been allowed 
not abfolutely upon a dying without ijfue^ but dying fo in a parti¬ 
cular time ; for otherwife ettates might be continued to perpetuity, 
which the policy of the law will not endure. To prove likewife 
that the freehold (hall veft in the heir till the contingency happens, 
a judgment was cited in the king's bench 43. EUt:. (a) : A man 
devifed his lands to AI. for a term of years, which was to commence 
at the next Aiichaelmas after the death of the tettator, remainder 
* [] 284 ]] to aod his heirs ; * the quettion was, Whether this was a good 
remainder ? It is plain it could not take place eo injianti that the 
particular eftate determined, becaufe of the term for years coming 
between thofe ettates ; but it being in the cafe of a devife, the 
freehold in the mean time (hall defeend to the heir of the devifor. 

E contra. 'I'his is a contingent remainder ; for if it (hould be an 
executory devife^ then a perpetuity Avould be introduced, becaufe 
ifit be executory in one it may be fo in all the devifees ; and there¬ 
fore it would be againft the known principles of law to make it an 
executory devife^ elpecially in this cafe, where the tettator was not 
fure that Henry Long would have a fon ; fo that it is a plain con¬ 
tingency, which not happening in time, nothing remains in him iq 
make it executory. I'here are two things to make a devife exe¬ 
cutory, viT.. it mutt be limited upon an ettate in fee-fimple, and it 
ought to be limited upon a condition, both which are wanting in 
this cafe i neither can any remainder be executory where there is 
a particular ettate to fupport it {b). As for inftance: A devife 
was to his wife for life (r), and to a fon after the death of his 
mother, if (he (hould have a fon, and if he die before he come to 
age, then to the right heirs of the deviibr j thp devifor died 
without ittuc j his wife married again } then the heir of the devifor, 
by bargain and falo enrolled, &c. conveyed die reverfipn to the 
hufband and wife, who had aftei wards a fon born ; and it was ad¬ 
judged, that the ettate limited to that Ion (hall nolcnuicby way of 
executory devife^ becaufe that is never allowed where a contingency 
is limited to depend upon a freehold capable to fupport it j for the 
mother had a freehold for life; and therefore it was adjudged 
a contingent remninder to the fon ; and the heir at law having a 
reverfion in fee in him by dcfcent, it was held, that the remiiindtr 
Mod Of' dertroyed by his conveying tiiat reverfion to the particular 

10. Mod.^°362. ettate for life in the mother before her ion was born. But Archer' 
t. P«er Wms. Cafe (d) was relied on as an authority in point, viz. A devife to 
509. the father for life, remainder to his next heir male in tail male ; the 

Comjrn. 62. devifor died j the father made a feoftment with warranty j and it was 

CafesT. T. 47. j^jjmjged, that by this means the remainder was deftroyed, becaqfe 
every contingent remainder mutt take place eo injianti that thq 

(a) Woodcock V. Woodcock, Cro. (r) Purefoy v. Rogers, 2. Saund. 
£liz. 795. 3S0. Sere z. Bac. Abr. 74. 4. Sac. 

(^) Kaytru 164. Skin. 431. Lod- Abr. 315. 
dington V. Kime, j. Salk. 224. Good- fd) 1,00.66. 

right V. Cornilh, i. Salk, 226. Scat- 
teigood V, Edge, i. Saik. 229. Rig^ht 
V. liantmbnd, Strange,' 427. 

particular 
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particular eftate determines, or vefts during the particular eflate. 

* Now it could not take place to injlanti the particular eftate 
determined ; for that being gone by the fcofFment, the fon could 
not be heir to his father, who was then alive, for nemo eji bares 
viventis, 
could it 

forfeited. ---,---- 

Henry Long for life, remainder to his firft fon, and Henry dying ^ "** 

before that fon was born, the remainder could not veft in him, 
who was not then in being; and the particular eftate being deter¬ 
mined by the death of Henry^ it muft go over to the defendant, 
who was next in remainder. As to the cafe of Pell v. Brawny 
the great I'abour there was to make it an eftate-tail in the firft 
devilee, which not being allowed, then it muft be a void limitation 
to the next, unlefs conftrued to be an executory dev 'ife to him ; 
and that was the reafon of that judgment, on purpofe that the intent 
of the teftator might be fulfilled. But that differs from this cafe, 
becaufe the perfon to whom the eftate was devifed was in being ; 
but it is otherwife here. 


» and therefore could not enter for a forfeiture; neither Ld. Ray. 314 
veft during the particular eftate, becaufe that was affually 779 « ^ 55 * 

Sn in the cafe at har. the eftate heinor limited to t»db.C. R.131 


Reevc 

agait^ 

l^MO. 


And fo the judgment in the common pleas was affirmed without 
any farther argument. 

But in Michaelmas Term following it was reverfed in the houfe 
of peers (tf). 


(d) The Judges of the court of king’s 
bench affirmed the judgment nf the com. 
mon pleas, becauie they were unanU 
moufly of opinion, that this was a con- 
tingent rimaindtry and not an executory 
devife or a fpringiug remainder ; but 
almofi all $he lordiy on the writ of error 
in parliament, were of a contrary opi. 
nion, becaufe, being in a nuilly they 
thought, that by the meaning and equity 
thereof tltey ought not to difinherit the 
heir for fuch nicety, and therefore con. 
firued it an executory devife or fpringing 
remainder to the firR and other fons, 
and that the freehold (hould veR in 
Richard tang till the fon was born. All 
the ^udgety however, were much dif- 
fatisRed with this reverfal, and did not 
change their opinions, 4. Bac. Abr. 31 a. 
t. Salk. And therefore to take 

• fuch cafesoutof the old law, Fearn. C. R. 
236. the Ratute of 10. Se ii. 3. 
c. 16. was made, by which it is enabled. 
That where any eRate is, by marriage 
or other fettitnunty limited in remain. 
** der to or to the ufe of the Rrft or oiher 
fon or fons, daughter or daughters, 
** of the body of any perfon lawfully 
** begotten, with any remainder or 
** remainders over, to or to the ufe of 
*•* any other perfon, any fon or fons, 
daughter or daughters, of fuch perfon. 


** lawfully begotten, that (hall be born 
** after the deceafe of his, her, or their 
father, (hall, by virtue uf fuch fettle. 
** ment, take Rich eRate fu limited to 
thefirR and other fon or fonsjdaughr 
** ter or daughters, in the fame manner 
** at if born in the iife.time of his, be-, 
or their father, although there (hall 
** happen no eRate to be limited to truf. 

tecs, after the deceafe of the father, to 
** preRrvethe contingent remainder of 
** fuch after* born fon or funs, daughter 
** or daughters, until he, (he, or they, 
“ come in ejfcy or are bem, or take the 
** fame; fkovided, that nothing in 
“ tills aA (hall extend to diveR any 
** eRate in remainder that by virtue of 
** any fetilepnent is already come to the 
** polTeffion of any perfon, or to whom 
“ any right is accrued, though not in 
** aAual poReffion, by reafon or means of 
any after-born fen or daughter not 
** happening to be born in the life-tipie 
** o( his, her, or their father."'—Salkeld 
makes a yvw/c whether this ftatuteex. 
tends to a divifcy the words being, 
** where any eRate is by mariiage or 
other fettlemeut limited," Ac. i .Salk, a x8.; 
but Mr. Justice Bullee fays, 
there feems no juR ground for the 
«• doubt," Bull. N. P. 105. — See 
I. Term Bep. 633. 

% Nicholi 
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CrfeioS. Nichols «/<//•«;? P»wlet. 

T. . TN AS ACTIO. OWTHS CASE 

Sr«W- "7-/ 

“ «w<(» (a) intmUis Ipjorum jimim rcgis, L c. mnc ct ndtm 

« >“> '’I «W«bA 5 riingrrjjm m i 


unde petit judicium^ istc. 

♦ f 256 ] plaintiff replied, quod ipfe ejl ind^ena in regno Anglia fub 

S.C.Carth. ;,oi. Ugeantia dUH domini regis et doniwa regina nunc depatre etmdtre 
^oft. 376.+05. eorundem domini regis et dmina reginanuno trtundus et na^ 

tus (b) London, prad. in parochid etwarda prad, et non 
alienigena prout prad, (the defendant) fuperius allcgavit\ et ba^ 
petit quod inquiratur per patriam-g 

* The defendant demurred generally: 

And IT WAS ADJUDGED, that the iffue was not well takenj 
vuzs'. i3»- becaufe the plaintiff ought not to have concluded to thecou^ry ^ 
li. Mod. 125. fjjj. matter fet forth in the replication! he Ihoulq 

I’ ^r' iL . have given the defendant opportunity to rejoin {c), 

*5. Farttf.* ziz. Stra. 1082. 1. Coro. Dig. “ Abatement” (E. 4.). 5 * “ I**«der* 

(Ji. 3S»)» 


Catth.^265. 

7. Co. z6. 
Kaihl, 252. 
AOtton, II. 
He ne, 361. 
Co. Lit. 128. 
12. Mod. Its 
Ld. Ray. 282. 
Fitza;. is*- 


(«) See I. Show. 349. 

(*) Poft. 405. 

(f) See the cafe of Weft v. Sutton, 
1. Salk. 2. that where “ alnu nee*' is 
^aded in abatcmsntf the repUcatioii 


“ a fuojcll born" muft conclude to tb» 
country i but when it is pleaded^ar, 
the iiplication mutt conclude with 4 


TRINITY 
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* Wilfon againjl Law. 


Cafe 109. 


Art a^jpeal MlDDLESEXj 7 T O H N 
of muiiler fo wit. I J LAW, 
*’*?■ late of the parlfh of Saint 
h«!r of^'thc in the Fields-, in the couii - 

rteccared, ty aforefaid, gentleman, was 
Co. Ent. attached by his body to anfwer 
53. 56. to Robirt Wiifon^ gentleman 
s. c«3.Ld. ihebrotherandheirof Edward 
Ray. 70. Ji^iljon^ gentleman, concern¬ 
ing the death of the aforefaid 
ElhjuUrd., formerly his brother, 
whereof he appealeth him; 
and there arc pledges of prefe- 
fcuting, that is to fay, Charles 
Williams., of the parilh of 
Saint yamesy within the liber¬ 
ty of frejimhjiet i in the coun¬ 
ty aforefaid, tapcllry-maker, 
and yohn Wheeiery of the 
parilh of Saint Mary le Savoyy 
In the county aforefaid, gen- 


MlOD. 7 TOHANNES Appeal of 
JT, { J J.A W nuper 

DIi IN C'AMPiS in com, the deceaf- 


pripd. generrfus 'ttachiat. ed. 
fuit per corpus fuum ad re- 
fpondend. Roberto Wit- silk 
SON geuerofo Jratr:et handi 
Ldwardi Wilson 
reji de mortc pr/vd. Ed- 


W aRdi quondam fratris fui 
unde turn appeiat ; et J: nt 
pi:g, de profequendo feilt, 
CARorus Williams de 
parochia Sancti Jac bi 
i^yra iibcrtatem .V estm. in 
com, p asd, i.Jpeliijrius et 
Johannes VVHEEi.ER de 
parochia bANCT^iVlARi/E 
LE 8avoy in com. prad, 
gynerojus i et unde idem Ro- 

s 3 
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WltSOH 

against 

Law. 


tieman: and whereupon the bertus WiLSONyr^i/^r Witso* 
faid Robert TVilfon.^ the bro- hares prad, Edwardi agamfi 
dief and heir of the faid Ed- Wilson in propria perfona 
ward TVilfon^ in his proper fua injianter appellat prad, xh« count, 
perfon, inftantly appealcth the Johannem Law de eo 
faid John Law of it: That quodubiprad,E,ti'<ffAKD\JS 
when the aforefaid Edward Wilson fuit in pace Dei et 
tVilfon was in the peace of domini regis et deminee regi^ 

God, and of the lord the now na nunc apud pradi£i, paro^ 
king and of the lady the now chiam Sancti Egidii in 
queen, at the aforeiaid parilh Campis in pradi&. com* 
of Saint Giles in the Fields^ in AJidd, nono die Aprilisanno 
the faid county of Middlefex^ Domini GulielmI 

on the ninth day of April, in et Dominas Marije Dei 
the fixth year of the reign of gratia Angl. Scotia Francia 
the Lord William and the et Hibernia regis et regina 
Lady Mary, hy the grace fidei defenfir, Qc.fexto circa 
of God of England, Scotland, horam primam pojl meridiem 
France, and Ireland, King ejujdem diei ibi tunc venit 
and Queen, defenders of the prad. Johannes Law fe- 
faith, &c. about the lirft hour lonice ac ut felo dUlorum do- 
after mid-day,in the fame year, mini regis et domina regina 
came the aforefaid John Law nuuc infidiando et ex malitia 
felonioufly, and as a felon, of fua praeogitat, et infult, 
the faid lord the now king and prameditat. contra pacem 
lady the now queen, lying in diSlorum domini regis et do- 
wait, and of his malice afore- mhia regina nunc coronam 


thought and aflault premedi¬ 
tated, againft the peace of the 
laid lord the now king and lady 
the now queen, their crown, 
and dignity, and in the lame 
day, year, hour, and place, 
with forceand arms,&c. feloni- 
ouily, wilfully, and of his ma¬ 
lice aforethought, nude an af- 
fault upon him the faid Ed¬ 
ward IVilfon ; and the faid John 
Law then and there, with a 
certain fword made of iron and 


et dignitatem fuas ac eijdem 
die anno hora et loco vi * et 
armis ^c. f 'elanice voluntarie ^ 
et ex malitia fua praeogi- 
tata in ipfum Edwardum 
Wilson infultum fecit et 
prad. Johan. hKyr adtunc 
et ibidem cum quodamgladio de 
ferro et chalibc conjedio va- 
loris quinque folidorum quern 
ipfe idem Johan. Law in 
manu fua dextra adtunc et 
ibidem extra£t.babuit et tenuit 


[2881 


fteel, of the value of five Ihil- Edwardum W il- 

lings, which he the faid John son in et fuper juperiorem 
Law in his right hand then partem ventris tpfius Ed- 
and there drew, had, and held, wardi W ilson juxtapec- 
then and there violently, felo- tus et medium corporis ejuf- 
nioufly, wilfully, and of his dem Ed wardi adtunc et 
malice aforethou^t, did ibidem violenter felonice vo- 
Ifrike, ftab, and thruft in, and luntarie et ex malitia fua 
upon the upper part of the bel- pracogitata percufft pupugit 
ly of him the faid Edward et inforavit Anclice did 
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Witfoii near the bread and ftrike, ftab, and thruft Wui«i» 

bgav^t niiddle of the body of him the in, dans eidem Edwardo. •■f'***^ 
inAi Edward \ giving to the Wilson adtunc et ibidem 
laid Edward JVilfon^ then cum gladio freed, in et P**«« 

and there, with the fword fuper prted. ' fuptriorem 
aforefaid, in and upon the partem ventris ipjius prad. 
iiforefaid upper part of the bel- Edw a RDi Wilson 
ly of him the aforefaid Edxvard peStus in medium corporis ejus 
tViUonj near his bread and unum vulnus mortale lati- 
middle of his body,one mortal tudinis duortim poUicium 
wound, of the breadth of two prefunditaUsquinq.pollicium 
i nches, and of the depth of five de quo quidem vulnere morta^ 
inches,ofwhich mortal wound h idem Edwardus Wil- 
indeed the faid Edward Wilfon son adtunc et ibidem inflan- 
then and there indantly died; terobiit\ etjic prted.JouAH- 
and fo the aforefaid John Law^ nes Law adtunc et ibidem 
then and there, that is to fay, fcilkit dieto none die AprtUs 
on the faid ninth day of Aprils anno fexto JupradiCio circa 
in the fixth year abovefaid, horam prmam poji meridiem 
about the fird hour of mid-day ejufdem diei apudprad paro~ 
of the fame day, at the afore- chram Sancti Egidii in 
faid parilh of Saint Giles in the C ampis com. M iddle- 
Jields^ in the county of Mid-- sex prad. moJo et forma 
dlefex aforefaid, in manner and prad. felonice volunturie it 
form aforefaid, felonioufly, ex maiitia fua pracogita- 
wilfully,andofhis malice afore- ta prafat, Edwardum 
thought, hath flain, killed, and Wilson intetfecit occidit tt 
murdered, the aforefaid Ed- murdravit contra pacem die- 
ward Wilfon-, againd the peace iorum domini regis et domina 
of the faid lord the now king regina: nunc coronam et dig- 
and the lady the now queen, nitatemfua 5 \ctquamcitoidcm 
their crown and dignity: and fdo di£ius Jo f» an nes Law 
as foon as the fame felon, the feloniam et murdrum prad. 
faid John Law-, had done the feeijjit ipfe idem Johannes 
felony and murder aforefaid, LAwfu^itpradi^lufq.Ko- F.tgam f$m 
he, the faid John Law-, fled, Bert us Wilson ipfnm tit. 
and the aforclaid Robert WiU Johannem Law recenter 
fon him the faid John Law infequutusjuitde villa in vil-^ 
frefhly purfued from vill to vill lam ufq. quatuor villut, pi o- 
into the four neared vills, and pinquiorcsei ulicrius quoufq» 
further until, &c. and if the ^c.et ft di£ius felofeloniam 
faid felon will deny the felony et murdrum prad. et in for- 
and murder aforefaid laid to ma prad. inipof turn vehtde- 
him in form aforefaid, the faid dicerc idem Robert us 
Robert Wilfon is ready to Wilson hoc paratus ejl 
prove this againd him, as the verfus eum probare prout 
court, &C. curia, 

And the aforefaid John Et prad. Johannes Thedefend* 
of writ and Ldtu, in his proper perfon. Law in propria perfona*^^ 
ccturn. comes and prays oyer (a) of fua venit et petit auditum 

(a) 5. Burr. *793. twn. 

S4 
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WitwK die writ of appeal aforefaid, 
azainft return of the fame 

*''"*'* * writ, and they arc read to him 
iuthefe words, to uit^ “ Wil- 
“ LIAM AND Mary, by the 
“ grace of God, of Englandy 
“ Scotlandy Francty and Ire- 
landy king and queen, de- 
“ fenders of thefaitii, &c. To 
“ the Sheriff of^ Middlcfcxy 
“ greeting: Forafmuchas 
“ Robert IFilfony gentleman, 
“ the brother and heir of Ed- 
ward WilfoKy gentleman, 
“ hath made you Iccure of 
“ profecuting his complaint 
“ by Charles •^'^ilfotiyo^ the pa- 
“ rilh of Saint jamesy within 
“ the liberty or IVcjhmnJiery 
“ in your county, tapeftry- 
“ maker, and ’John WheelcTy 
“ of thtr parilh of Saint Mary 
“ le Savoyy in your county, 
“ gentleman, tlierefore we 
“ command you that you at- 
“ tach John LaWy late of the 
“ parifn of Saint Giles in the 
“ fieldsy ill your county, gen- 
** tieman, by hishody,accord- 
“ ing to the law and cuflom 
“ of our kinodom of En^- 
“ landy fo that you may have 
“ him before us from tiie day 
“ of Eaiicr in one month, 
“ wherefoever we ihall then 
be in England^ to anlwcr to 
“ the aforefaid Roher t Wiljoriy 
“ concerning the death ol the 
“ faid Edward IFilfony for- 
“ mcriy his brother, wherc- 
“ of he appealeth him} and 
“ have you then there this 
“writ. Witness ourfelvcs 
“ at il'^ejlminjier the nine- 
teenth day of Aprily in the 
“ iixth year of cur reign. 
Tlie return. ‘‘ Mart IN.” By virtue of 

(o) Ste R*x V. Taylor, 5. Burr. 
2793. that the cxr in the cale of an 
appeal only inttt^s the patty to haw 


hrevis (a) de appello pra'd, Witsoir 
et retorn* ejufdcm brevis agaiujt 
et ei leguntur in hac verba 
fcilicety GulielMUS rt 
Mar 1 ADeigratia Anglia^ 

Scotiay Franaay et Hiber¬ 
nia rex et regma fidei de fen- 
fores y &c, Vicecom, MID¬ 
DLE' EX fnlutcm: J^ia Ro- 
bertus Wilson gemrofus 
frater et hares Kdwardi 
Wilson generofifecit te fe- 
cur.de clamorefuoprofecfuendo ' 
^rrCAROLUM Willi AMS 
deparochia Sancti Jaco¬ 
bi infra libertatem IVcJimm 
in comitatu tuo tapetiariuni 
rl JuHANNEM WhI’.ELF.R 
de parochiu Sanctve Ma¬ 
rine LE Savoy incowitat* 
tuo generojumy idea tibi pra- 
cipimus quad attacaiaf Jo- 
HANNEM * Law nuper de • 
farochia Sancti EgidiI 
IN Campis in comitatu tuo 
•eenerojum ’cr corpus Juum 
fecundiim legem et confuetu- 
dincm regni nojlri Anglixita 
quod cum habeas coram 
nobis a die Pafba in >.nutn 
mcijem ublcnnq. tunc fueri- 
mn> in d>:g 'ia aJ ref ondend, 
p afcit Roberto vViLsoN 
dc iKo. ie I rail. Edwardi 
quondam frairis fni unde 
cum appellat i<t habeas ibi tunc 
ho: brevc. H'ejie nohijipfis apud ^ 

IVjlrn. xix die Apntis anno 
r es;ni n o/iri frxto. ivl a R T i N. 

J'irtute ijiius brevis mini di- The retar«. 
rrhl, attach, fici infianomi- 
ua/.JoHANNEM Law per 
corpus f uuwycujus 'luidem cor- 
pm ad diem infracontent. co¬ 
ram domino rcg. ct domina 
regina ubicunq. isc. para!, 
habeo prout intrrius mihi 

the writ and the return read by tlie 
c£cer of the court, and nut to haw 
a copy of titem. 
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WiMoii thUwrittomedireaed,Ihave practptU Rifponf.TvioMlii Witsou 
4 ,gamft caufed to be attached the Abney miltus et Willi- 
within-named John Law by elmi Hedges militis vie, 
his>ody, whofe body indeed 1 ^ibusUaiset auditis prad, 
have ready before the lord the Johannes Law 
king’and the lady the queen, vim it tnjurtam quando ^ 
whSefoever, &c. as it is with- ft omnem ftlomam et qutc- and counw 
in commanded to me i the an- quid ^c, et petit judicium de 
fwer oi Thomas Ahney^ knight, brevi originali et narratione 
and miliarn Hedges^ knight, prad, quia dtcit quod breve 
jherifF. Which being read and iUud et retorn, inde necnon 
’ heard, the aforefaid John Law narratio prad. fuperinde 
• defends the force and injury minus fuffuien. in lege exif- 
when,&c. and all the felony, tunt ad compellend. eundem 
and whatfoever,&c,and prays Johan. Law adinde re¬ 
judgment of the original writ Jpondend. quodq. ipfe ad breve 
and declaration aforefaid; be- prad. fic ut prafertur re- 
caufe he faith, that that writ, tornat. feu ad narrattonem 
^rwrit and the return thereof, and prad. utprafertur declaraU 
awi count, alfo the declaration thereupon, neceffe non habetnec per legem 
are not fufficient in law to terra tenetur refponderc \ et 
compel him the faidJo/j«L^«<; hoc paratus eji verijicarei 
to anfwer thereunto; and that unde petit judutum de brevt 
A^tothev/ritaforefaidas afore- rctorn.etde narratione prad. 
faid returned, or to the decla- tt quod breve illud cajfeiur 
ration aforelhid as aforefaid i^c.Etquoadfeloniametn.ur- 
declarcd,hathnoneceffity,nor drum prad. idem. Johan- And not 
is he bound by the law of the NEs Law dwt quod ipfe 
land, to anfwer; and this he non eJi tnde cuipubtlis^ et 
is ready to vci ii'y; wherefore df hono et male pomt fejuper iflue there- 
he prays judgment of the writ patriam^ et prad. Kober- upon, 
and return, and of the decla- TUS W iLsoN/w/V/Vrr, ^c. 
ration aforefaid, and that the 
faid writ may be quaflied, &c. 

Plradi Hot ftlony and mur- 

murderV " aforefaid, he, the faid John 
, * Law., faith, that he is not guil¬ 

ty thereof, and of good and 
evil he puts himfelf upon the 
Ifliit. county ; and the aforefaid Ro¬ 
bert lik.ewife,&c. 


Joinder in aforefaid Robert 

a^T^the Jyilfon., as to the aforefaid 
writ and plea of the faid John Laiu 
the return, above to the v/rit of him the 
faid Robert pp’iijon aforefaid 
ill form aforefaid pleaded, faith, 
that the faid writ, and the re¬ 
turn tliercof, and the matter in 


Et prad. Robertus jdndertu 
Wilson quoad prad. pla- demurrer. 
citum pt'adibli Johannis 
Law fuperius ad breve ipftus 
Roberti Wilson prad. 
in forma prad. placitat. dicit 
quod breve illud et retorn, 
inde ac materia in eifd. con- 



WttSoN 

mgainjt 

Law* 


Joinder in 
demurrer 
as to the 
declaration. 
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the fame contaihedj are good 
and AiiEcient in law to com¬ 
pel the faid John Law to an- 
fwer thereunto; ^d this he 
is ready to verify: wherefforc 
fince the faid John Law hath 
nothing alledged or aifigned 
in which the faid w-rit or the 
return thereof is bad^ vici¬ 
ous, or defedlive, he, the faid 
Robert JVilfony prays judg- 
jnent; and that the faid 
writ, and the faid return there¬ 
of, may be adjudged good and 
fuificient in Iaw,&c. And as to 
the faid demurrer in law, or 
plea of the aforefaid^^^n Law 
to the declaration of him the 
faid Robert Wilfon^ the faid 
Robert Wilfon aforefaid, above 
in form aforefaid pleaded, he 
the faid Robert bf^lfon^ faith, 
that the faid declaration, and 
the malice in the fame con¬ 
tained, foas aforefaid declared, 
are good and fufficient in law 
as well to have and maintain 
in his appeal aforefaid againft 
the faid John Law, as to com¬ 
pel the feid John Law to an-* 
iWer thereunto; which decla¬ 
ration indeed, and the malice 
in the fame contained, he, the 
iaid Robert Wilj'on, is ready to 
verify and prove as the court, 
&c. And becaufe the faid 
Law doth not anfwer to that 
plea, nor hath hitherto in any 
manner denied it, he, the faid 
Robert Wilfon, prays judg¬ 
ment, and that the faid J^n 
Law may be convicted of the 
ielony and murder aforefaid, 
&c. 


tent* bona et fufficien* in lege 
exijiunt ad prtediSium Jo- 
HANNEM Law adinde te^ 
f^onderetompellend. et ho^pa- 
ratus ejl verificare ; unde etc 
quo di£lui JoHANNES tfAW 
nihil allegavit aut ajpgnavit 
in quo brt’he illud five retome 
ejufletfi malum vitiofum feti 
defedlivum exifiiti idem Ro- 
BERTUS Wilson y»- 
dlcium et qUod idem breve 
fUum et diSl^ retbrn, effdem 
bona et fuffidem in lege ad- 
judicentur, (sTc. Et qUoad 
pratd. motationeiti in lege fivt 
placitum pradiSti Johan- 
Nis Law ad narraiionem 
ipfius RoBERTt Wilson 
prad, Juperius in forma 
prad, placitat, idem Ro¬ 
bb RTUS WiLsoN dicitquod 
narratio ilia materiaq. in 
eadem content, fic ut pra- 
fertur declarat. bon. et Juffi- 
cien. in lege exijiunt tarn ad 
appellum fuum pradi verfus 
prafat, JOHANNEM Law 
habend. * manutenend. quam 
ad eundem Johannem 
Law adinde refpondere com- 
peilendiquam quidem narra-^ 
tionem materiamq. in .eadem 
content, idem Robertus 
W'lLsoN paratus eji verifi¬ 
care et probare prout curia 
&c, Et quia prad. Johan¬ 
nes Law ad placitum illud 
non refpondet nec illud hucuf- 
que aliqualiter dedicit, idem 
Robertus Wilson petit 
judicium et quod pt ad, Jo¬ 
hannes Law defclenia et 
murdro pradUiii convinca- 
ur, 


WiliA# 

agaittjt 

Law* 


*[^ 9 °] 


Wilfon 
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Cafe 


The appellee, after he had craved An appeal of 
oyer Doth or me writ and count, demurred; and, as to the murder ftating 
felony and murder, pleaded not guilty. 


A PPEAL OF MURDER. 

over both of the writ anc _ . , _ _. 

that thedeceaierl 

wasaliveonfucli 

The exceptions following were taken to the county and to the * 
return. 

First, It is faid, that the perfon killed was on the ninth day of Jj** ®® 
ApriU ^c. in the peace of the king, &c. and that the defendant mUwd^o”n'°rii« 
eirca horam primam of the fame day ex malitid fud pracogitatd fame day and 
eifdem die et hordy ^c. affaulted him; now circa horam primam is I'our, it is bad, 
a very‘uncertain allegation of the time; and therefore of confe- s.c.r.Salk. 59, 
quence eifdem die et hord^ &c. infultum fecit muft be as uncertain, s. c. Salk, ’ 

Secondly, Here is no dire 61 ; charge againft the defendant; ffc. Comb, 
for the words in the declaration do not pofitiveiy alledge that he 293. 
gave the wound, &c. it is “ percujjity pupugit, et perforavit dans Carth. 

“ &c** when it ftould have been “ dedit mortale vulnusy* and fo are 

the precedents in the printed entries {a), • 

Thirdly, There is no legal venue i for the fa<ft is alledged 4*4^.* 549”551, 
to be committed in parochial &c, when it is exprefly required by s. C. Holt, 6»t 
the ftatute of Gloucefler to be in fome vill ox town (b), s. c. i. Ld. 

Ray. 20, 

Fourthly, The return is “ attachiari feci^** whenitfliould s. c. Ray. Ent. 
have been attachiaviy like the writ, which commands quod capias, *01. 
the return whereof is quod cepi, and never quod capi feci (c). 3* Mod. 158. 
Where a refcous is made from the fervant, the (heriff in his « 
return muft fay that it was from himfelf, bccaufe he is the imme- (o. e.). 
diate officer of the court: no**? in this cafe it does not appear *. Hawk. P. C, 
whether the ftierifF himfelf or his bailiff attached the defendant; * 3 * 87. 

and if by a bailiff then the * return by the (heriffis not good, unlefs 9 ** 
it was by a bailiff of a franchife ; and for thispurpofe the Year * [ 291 ] 
Book of 2. Hen, 4. pL 4. b. was c\te(iyviiz,.KingEdwardtheFourth 
granted to a certain perfon the office of bailiff itinerant in Hamp^ 

Jhire^ and execution of writs, &c. and the flicriff of that county re¬ 
turned a writ thus, viz. “ Mandavi ballivo itineranti qui habet 
*retorn, Uc. per chartam regis qui mihi nullum dedit refponfum ;** 
and he was amerced for this return, becaufe the bailiff itinerant 
was not a bailiff of a franchife. Now it cannot be objefted that Bulft. 76, 
this is helped by the appearance of the defendant; it is true, he came 
in and appeared upon the return, but demurred for this fault, 
which is all the appearance he made, fo that he is now in court to 
{hew this infufficient return. Neither is it an objeftion to fay that 
the IherifPs return is not traverfable,as in an appeal of murder; the 
original was returnable OSlab. Mich, which was the firft return of 
^•^^chaebnas Term, but the writ was not delivered to the Iheriff to 
execute till the fixth of November following, and diere he returned 

(«) Radars Entries, 48. b. Coke’s (Jb) %. Ind. 319. 

Entries^ 53. and Lon^’a Cafe, 5. Co. (c) Coke’s Entries, 56, 57. 59. Dyer, 
aao. i 99 > »• 
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f. C», 7». . 


“ ’'which though true, yet it was heldthattheparty'might tra-* 

verfe it. But the cafe which was chiefly relied on was that of MoYgai^ 
v.Bgerton{a)2& an authority in point,v/2. inanappealof murder,the 
writ was returnable OSiab, Mich»\ the old iheriiFreturned quod cepi 
corpus et paratum haheo^ fffr. and the new flierifF before the pri- 
ibner was delivered over to him returned, quod iflud breve Jie 
mihi deliherat. fuit indorfatum ; and upon a demurrer this was 
held an ill return, becaufe he had returned nothing done by 
himfelf; he faid nothing of the body of the prifoner; ancT the count 
being againfthimiff ct^odia vicecomitisy it does not appear that the 
new (herifF ever had him in cuilody; and he fhall not be intended 
to be in cuftody of the old flierifF, becaufe he is no oflicer of the 
court after a new one is chofen j and though the party then appeared 
gratis^ yet it was held that fuch an appearance will not make 
that good which was defective before upon the return itfelf. 


Kdlw. 58. The Counsel for the appellant anfwered only the laft ex- 
*. Roll. Rep. ception, which feemed to be the moft material, viz» that there was 
-** 5 - no difference between attachiari fec^ and attachiaviy where the 

770. ° return was not made by a bailiff of a liberty; and this could not be 

placlt. intended to be a return by a bai iff of a franchife, becaufe that is 

Ld. Ray. xi. always fpecial, * viz. “ tnandavi ballivo libertatisy* which is not 
« r 202 *) iu tliis cafe, fo it muft be a return by the flierifF himfelf j and it 
might have been done by an itinerant bailiff, and it is then the a£t 
of the flierifF himfelf; for what he had caufed to be done by ano¬ 
ther, fliall be taken to be done by him. In the common cafe of aU 
tachmentSy the return is, quod infranominatus (the defendant) atta.* 
chiatus ejl per plegiosy which being in the prefent tenfe is fo un¬ 
certain, that it cannot be faid by whom he was attached, yet fuch 
returns are held good. But the rords which follow in this return 
make it very certain, for after attachiari feciy the flierifF fays, 
cujui qutdem corpus paratum habeo prout interius mihi pracipitur. 


Ante, 159. Curia. First, By the ftatute of Gloucejier the time and 
Ld. Ray. 434. place where the fail was committed ought to be certainly expref- 
556. 1169. or otherwife the appeal fliall be abated j now cit ca horam prhnatn 

XI. Mod. xa9. ^ certain and fufficient averment of the time; it is within the 
cc>mpar!> of an hour i and though in the cafe of Egerton v. Morgan^ 
three Judges were of a contrary opinion, yet even there Coke and 
Williams held that it was certain enough; and the reafons of 
thofe two Judges feein to be better warranted bylaw than the opi¬ 
nions of the other three; and fo have the precedents been ever fince 
4 Co. 40. that time. It is true, the faft cannot be alledged to be done with 
fuch a lecming uncertainty as dedit plagam mortalem circiter 
pcSiuSy nor the year or the dayy but the hour may, becaufe there 
is more diflFiCulty in alledging the very hour than the day or year^ 
1 which are longer meafures of time, and therefore are more cer- 

•. nft. 31 . Lord Coke was of opinion, that it was not need¬ 

ful for the appellant to give in evidence the precife hour or the 
day Itfelf mentioned in the declaration. 


MI(h. Term 8. Jae. i. t. Bvlfl. £9. 
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Secondly, The charge is direft agaiiift the defendant by the 
word “</tf«r,”and it had been more uncertain by'the word “ dedit** 


Witson 
mgtmft 
Law^ 

Thirdly, It (hall be intended that the parijh is a villy unlcfs co. Lit. 1*5. 
otherwifi Ihewed by the defendant, and pleaded in abatement; 
for though the word “ paroebia” is uncertain, becaufe it may in- 
clu^’e divets- vills, yet it (hall be intended a vill, unlefs the con¬ 
trary is flicwn. By the ftatute of i. Hen. 5. c. 5. it is ordained, 
that in orir inal writs in perfonal adfions, and in appeals and in¬ 
dictments v herein exigents may be awarded, that additions (hall 
be made of the eftate, degree, and myftery, and • likewife of 
the town, huml'. t, places or counties where the party is converfant, 
and if any of thefc are omitted, the writ fiirdl be abated j and yet Br. "tit. Addil 
where no vill is in a parifli, the writ lhall be good, viz. tion 38, 

eipe A. de parochiuy &c.” becaufe that may be the place where *+• 
the defendant inhabits. 


[ 293] 

tz. Hen. 6. 41* 


Fourthly, “ attachiari feci pront interius ntihi pracipitury* 
is a full anfwer to the writ. 'I'he ufual return to a levari facias is, 
quod levari feci\ foina feire facias K. the fhcriirreturned, 

quod feire feci K. prout ijlud breve in Je exigity without faying in- 
frammiuat. K. yet it was held tnat thole words fupply thatomif- 332!^' ^ 
iion. In refcous the return was, that the party was refeued out of g. Mod. no, 
the hands of the bailiff \ it was <>HctSb.’d that it fhould have been 241- 34a- 357 - 
out of the hands of the fieriffy unieis the arreil was by a bailiff of a * 
franchife ; yet the return was held good. And fo it was in this cafe, 53° .’,226! 


The King and Queen a^ainjl Owen. 


94. 247 * 556- 
Cafe III. 

T>Y the ftatute of 1. Will, & Maryy c. 2i.thec/y?w rotuhriim 
" is to appoint and nominate the clerk of the peace w’hen *• ^ 

the place is void, who has power by the aft to execute it by him- f„//o7’r*oL/(jrK« 
felf or deputy “ for fo long time only as he fliall demean hinifelf .jppoint the 
“ well, &C.” . ch rk of the peace 

A mandamus was brought by Mr, Oxveny d’.rcftedto thejuftices time only as 
of the peace of Kent to reftorc him to the office of clerk of the ‘‘ he <hjU well 
PEACE of that county; and upon the return thereof, the cafe ap- “demean him- 
peared to be thus ; ^ 

The Earl of jyincheljeay who was cufos rotulorum in the firft tUrkoftheptM 
year of William & Maryy appointed Mr. Oiven to be clerk of the 1. dur*ing '"the 
peace durante bene placitOy f3 \.; then the aft of i. Will. idMary^ u pieafiireofth* 
C.21. was returned y hnd that the faid Earl was dead j and that after- “ cuflosy' the 
wards the king conftituted the Lord Sydney to be cujiosy who ap- Court, on his 
pointed Mr. Saunders to be derk of the peace, purfuant to the 
aforefaid aft, who thereupon took upon himfelt the faid office, and „andamu$ to re- 
^ifplaccd Mr. Owen, who by this writ defired to be reilorcd. gore ; for the 

• appointnientbe- 

ing void he cannot Ihew a/f//e to the office.-—S. C. 5. Mod. 314, S« C, Comb. 399* S« C. 
Skin. 665. S. C. Holt. 190. Ante, 31. 173. Ld. Ray. 158. 


The 
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OwJtM. 
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The queftioti was. Whether a grant of this oJBce durante 
bene plaehoy which is only an ejiate at willy fliall be fo governed 
by the a^ as to make it an eflate for lifey when once the perfon 
is admitted to the office ? fo that let the cujios make what appoint¬ 
ment he will, though not purfuant * to the ftatute, it is the a£t 
and not the cuJlos which gives an intereif and eftatc to the per- 
fon. 

It is true, before the ftatute of i. TVilL is' Maryy c. 2i. the 
clerk of the peace was dependent upon the cujlosy not only for his 
nomination, but for his continuance In the office j but now the 
cujios has no manner of intereft in the office itfelf} he is only to 
nominate the perfon who (hall have it i and when fuch nominee is 
admitted, he is not to be removed at the pleafure, or by the death 
of the cujios ; for the intent of the a£t is to have a perfon who 
ftiould behave himfelf well in his place, and that he (hould not be 
dependent on, any man, for that might be a means to make him 
otherwife; and becaufe the juftices of the peace and the people have 
an intereft in this office, viz, in entering records, and drawing up 
indictments, and difpatching the bufineft of the feffions, therefore 
the fixes him in his office, and gives him a more lafting eftate 
therein than he had before, fo as not to be removed by the death, 
or at the pleafure of the cujios. And this appears more plain by the 
penning of the a£l itfelf \ for after the cujios has nominated the 
perfon, he muft be admitted by the juftices in their quarter feffions, 
and is to be removed by them if he mifbehave himfelf 5 and upon 
fuch removal, if the cujios fhould not appoint another, the juftices 
have power to do it. Now the words in this grant to Mr, Owen^ 
viz. “ that he fhould have the office durante bene placito of the 
“ Earl of Winchelfeaf cannot make the nomination void ah initioy 
but the words themfelves arc void and ufelefs, becaufe they arc 
contrary to the ftatute, which gives no power to create this officer 
under that limitation, but for “ fo long time only as he (hail be^ 
“ have hin'felf well f neither (hall the acceptance of the grant 
alter the cafe, becaufe when once the perfon is admitted to the of¬ 
fice, it is the JiatutCy and not the grantor which gives him an in¬ 
tereft for life; for by nominating the perfon the grantor has exe¬ 
cuted his power, and has no farther authority to modify what in^ 
tereft the grantee (hall have in his office. It is like a perfon pre- 
fented to a living dpring the pleafure of the patron,'* the pre- 
fentation is good, but the limitation is void ; becaufe by the ufag» 
arid cuftom of the kingdom a more durable eftate is hxed in the 
prefentec. So an inftitntipn by the bifhop “ during pleafure,** 
the firft is good, and not to be defeated by the fubfequent limitation, 
* The cafes feem to be parallel, for the eftate of this officer is as 
well fixed by this aft of parliament as the eftates of thofe are at the 
common lawj and therefore the words “ habendum during 
« pleafure** ought to be rejefted out of this grant as ufelefs and 
infignificant. It is true, in conveyances where the party may 
grant a greater or lelTer eftate, there the habendum 4s q( great 

wf<? 
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vfc either td eiilarge or limit the thing granted; but it cannot be 
ufeful where an art of parliament fixes an intereft, as in this cafe. 

Many more inftances may be given where the premifes in a deed oiTw, 

or grant may be good, and the conditions void; if a feoffment be 

made in fee upon condition not to alien, the feoffment is good, 

but the condition is void: fo if a gift in tail is made upon condition 

that the donee fhall not fuffer a common recovery, the gift is good, 

but the latter claufe is void. And for thefe reafons it was prayed, 

that the mandamus might be granted. 


E contra. The ftatute of i. IVill. ^ Mary^ c. 2i. docs not 
give the clerk of the peace an eftate for life; it gives the cujios powef 
to name‘him, but not to execute the office for his life, but only 
for “ fo long time as he behaves himfelf well.” Now the nomi* 
nation and the limitation of the eftate of the nominee (hail not be 
taken diftin 61 ;ly and apart, for it all makes an entire appointment, 
and therefore muft be taken together j and this being “ during 
pleafure,” h ah initio \ andiffo, the a^ has made no more 
of it than the grantor himfelf has done. 


Judgment was afterwards given in Hilary Term^ that nopr- 
remptory mandamus ftiould go for by the a£t of i. Will. ^ Mary^ 
c. 21 . the (ujlos is to nominate a clerk of the peace to execute that 
office for “ fo long time as he fhall well demean himfelf, &c.” 
and if he appoint him in any other manner, he is no clerk of the 
peace ; therefore the defendant being appointed by the Earl of 
JVinchelfea “ during pleafure,” it is not purfuant to the adl, for he 
has not executed the authority given to him by the a<ft ; and fo 
the defendant has no title. 

* C 296 ] 

♦ Newton agalnjl Richards. Cafe 112. 


''^y^er Termt 6. Will. Mary^ Rollgj. 


OGIRE FACIAS againft an adminiftrator to fhew caufe why 
the plaintiff fliould not have execution upon a judgment which 
h(^obtained againft the inteftatc ? 

The defendant pleaded, guod nulla halet bona et catalla qua 
fuerunt (intejiati) tetnpore mortis fua in manibus fuis admini- 
Jlrand, nec hqhuit die impetrafionis brevis prad. nec unquam pojlea. 


To a /Wre facias 
quart execution 
nem non againd 
an adminiftra¬ 
tor,thedefendint 
may plead that 
he has no goods 
of the inteftate^a 
in hit hands. 


Upon a general demurrer to this plea, it was objefted, that it s. c. Salk. 296. 
was not good, becaufe the charge was by a judgment, which muft s. C. Comti. 
be anfwered in the plea by a difeharge of debts upon judgment; 
for the adminiftrator might pay debts upon fpecialties and other- g* c**Holt^^^* 
and fo have nulla bona remaining in His hands j but fuch an Alien, 48.* 
Cro.Eliz. 575. Skin. 575. i. Salk. 296. Free. Chan. 188. 534.540. 8.Mod.288* lo.Mod. 
426. 495. 12. Mod, *91, 527. Fitzg. 77. I. Peer. Wnu, 295. 3. Peer Wms. 400. 

Cafes T. T. 217. 5. Com. Dig. ** Pleader*' (3. L. |2<). 2. Bac. Abr. 433. 


adminiftration 
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An aAion* upon 
the Aatute of 
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3. Sasod. 375. 
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adminiftration ihall not bar the plaintiff of this a£fion; and ib it 
was adjudged in the cafe of Ordwey v» Godfrey (a). 

But, notwithftanding this objection, the plea was held good, 
efpecially upon a general demurrer^ as this was ; but if the plain¬ 
tiff had demurred fpecially^ and &ewed it for caufe, it might 
have been otherwife. 

(«) Cro. Eliz. 57^. But in the cafe frey feems denied to be law, Allen, 48. 
of Pexhet V. WoolAon, in Hilary Term But fee Newton «. Kicharde, i. Salk* 
33. Car, 1, the cafe of Ordney v. God. 396. 


Combes agahift The Hundred of Bradley. 

Gloucester, 7 men inhabiting in the hundred oXBrad-^ 

I Uy^ in the county of Gloucejlery were at¬ 
tached to anfwer (a) well to our prefent fovereign lord the king 
and our lady the queen, as to Thomas Combesy who fues as well 
for our faid prefent fovereign lord tlie king and our lady the queen 
as for himfelf in this behalfj of a plea, wherefore by a ftatute made 
in the parliament lield at WintoHy in the thirteenth year of the 
reign of our fovereign lord Edward the Firjiy formerly king of 
Englandy it'is among other things ordained, that “ Forafmuch 
** as from day to day robberies, murders, and burnings be more 
“ often ufedthan they have been heretofore, and felons cannot be 
attainted by the oath of jurors, who had rather fuffer ftrangers to 
“ be robbed and fo pafs without pain, than to indift the offenders, 
of whom great part be people of the fame country, or at Icaft if 
“ the offender be of another country, the receivers are of places 
“ near, and this they do becaufc an oath is not given unto jurors 
“ of the fame country where fuch felonies arc done; and bccaufe 
“ to the reftitution of damages, no pain has hitherto been limited 
“ for their concealment and laches, our fovereign lord the king, to 
“ deftroy the power, has cftabliflied a pain in this cafe, fo that 
“ from henceforth for fear of the pain, more than fui fear of any 
“ oath, thcyfhall not fparc nor conceal any felonies; andhecom- 
“ mands that proclamation fhall be made in all counties, hundreds, 
“ markets, fairs, and all other places vvlicre great refort of people 
“ is, fo that none fhall excufo himf.If by ignorance, that from 
“ thenceforth every county be fo well kept, tnat immediately upon 
“ fuch robberies and feloiiies committed, freih fuit fhall be made 
“ from town to town, and from county to county; and alfo when 
‘‘ need requires, inqueffs fhall be made in towns by him who is 
** lord of the town, and aiter in the hundred, and in the franchife, 
“ and in the county, and foinetimcs in two, three, or four counties 
in ca!e felonies fhall be committed in the marches orfhires, fo 
“ that the offei.ders may be attainted : and if the county will not 
anfwer for the bodies of fuch manner of otfenders, the paii>d^raii 

(a) The a^ion uron the A.itute of nvncekl by original, 3. Keb. 126. 
Wmton, wlwther hioiwhi in t'>e Kiig t 3. S«und. 373. 

Btnth or Cumnvi I’ii.::, 1 C Cjin. 
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be fuch that every county, that is to fay the people dwelling in Cowiiti 

the county, (hall be anfwerable for the robberies done, and alfo "goinft 
“ the damages; fo that the whole hundred where the robbery (hall o"*braolet* 
** be done, with the franchifes within the precinct of the fame * 

« hundred, flj^l be anfwerable for the robberies done ; and if the 
“ robberies be done in the divifion of two hundreds, both the hun- 
« dreds and the franchifes within them fhall be anfwerable ; and 
“ after the robbery and felony committed, the county ftall have 
“ no longer fpace than forty days, within which it (hall behove 
« them to agree for the robbery or offence, or clfe they ffiall an- 
“ fwer for the bodies of the offenders,” as in the faid flatute is xhe robbery fet 
fully contained. And whereas certain malefa£lors to the afore- fonh. 
faid Thomas unknown, oh the twenty-third day of February^ in the 
fifth year of the reign of our aforefaid prefent lord the king and 
lady the queen, in the hundred of Bradley^ in the county of Glou- 
£ejier^ there, in the king^s highway, with force and arms, on the faid 
Thomas made an aflault, and thirty pounds twelve {hillings and ,„oney 

fixpence in monies numbered, the proper monies of the faid Tho- ' 

tms there found, felonioufly, from the faid ThomaS’t took and carried 
away, againft the peace of our lord the king and lady the queen; 
and the faid Thomas^ there, immediately after the faid felony and 
robbery fb done as aforefaid, at Northleach^ within the hundred * [ 298 ] 
aforefaid, did make hue and cry ofthcfaid felony and robbery fo 
done and committed, and then and there did give notice to the inha¬ 
bitants of the faid parifh'of Northleach of the aforefaid robbery and 
felony, and after the faid robbery and felony fo done and commit¬ 
ted, and within twenty days next before the fuing out of the 
original writ of the faid ThemaSy the faid Thomas^ before Thomas 
Majtersy ejq. then and now one of the jufficcs of our faid prefent 
fovereign lord the king and lady the queen within the city of pcice,*'* * 
Gloucejier affigned to keep the peace at Cirencejler^ and then in¬ 
habiting near to the aforefaid hundred of Bradley^ in the county 
aforefaid, was examined upon his corporal oath according to the form 
of the ftatllte made at IFeJiminjUry in the county of Middlejexy In 
the twenty-feventh year of the reign of thcLADY Elizabeth, late 
queen of Englandy in fuch cafe made and provided : and the faid purfuantto the 
'i bmnasy then and there, upon his corporal oath aforefaid, depofed nature of 17, 
that he did not know tiiefaid parties who fo robbed him, or either tliz. c. ij. 
of them. And, after the robbery fo done, forty days before the fu¬ 
ing out of the original writ of thefaid?/j®i«< 7 f are pafled, yet the faid 
inhabitants of the hundred aforefaid have not yet made amends to 
the faid Thomas for the laid robbery, nor have they taken the bo- 
• dies of the faid felons or malefadfors, or the bodies of either of 
them, nor have hitherto anfwered for the bodies of them, or for 
the body of either of them, but have permitted the faid felons 
3 nd^malefadlors to efcape, in contempt of our faid lord the king 
and lady the queen ; to the great damages of the faid Thomas 
Comhes \ and againff the form of the ftatute in fuch cafe made and ^he count upon 
provided : and thereupon the faid Thomas Comhesy who as well, the wni. 
icc. by Samuel Brew fiery his attorney, complains, For that 

VoL, IV. T WHEREAS 
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« 

Com* It WHEREAS Certain malefaftors, to the faid Thomaj! Combes un- 

known, in the king’s highway, on the twenty-third day of Fe* 
or BkadLiy. *** reign of our lord William and lady 

Mary^ now king and queen of England^ at Hampnoty in the 
county of Gloucejlery within the hundred of Bradleyy in the county 
aforefaid, with force and arms, that is to fay, with flicks, fwords, 
and hangers, on him the faid Thomas Combes made an afTauIt, and 
thirty pounds twelve (hillings andfixpence in monies numbered, 
the proper monies of him the faid Thomas Combes, then and there 
found of the faid Thomas Combes, then and there did deal, take, 
and carry away, againft the peace of our faid lord the king and lady 
the queen : and the faid Thomas Combes, immediately after the faid 
. felony and robbery committed, at Northleach, in the hundred of 
Bradley aforefaid, near the aforefaid place where the robbery afore¬ 
faid foas aforefaid was done, did make hue and cry of the faid 
felony and robbery fo done and committed, and then and there did 
* [ 200 ] give notice to the inhabitants * of the faid parilh of Northleach of 
** the aforefaid robbery and felony ; and after the faid robbery and fe¬ 

lony fo done and committed, and within twenty days next before 
the fuing out of the original writ of the faid Thomas Combes, the 
faid Thomas Combes, before the aforefaid Thomas Majlers, efq, 
then and now one of the juliices of our lord the king and lady the 
queen ailigned to keep the peace in the county aforefaid, and then 
inhabiting at Cirencefhr afore&id, near the faid hundred of Bradley, 
in the county aforefaid, was examined on his corporal oath according 
totheftatute made at Wejimlnfter, in the county of Middlcjex, in the 
twenty-feventh year of the reign of Lady Elizabeth, formerly 
queen of England, in fuch cafe made and provided ; and the faid 
Thomas Combes, upon his corporal oath aforefaid, then depofed that he 
did not know the faid parties who had fo robbed him, or ei ther of them: 
and that aftef the faid robbery fodone, forty days before the fuing 
forth of the original writ of the fai«l Thomas Combes arc palled, yet 
the faid inhabitants of the faid hundred have not yet made amends to 
the faid Thomas Combes for the faid robbery, norImviLthey taken 
the bodies of the faid felons or malefiiftors, or the bodies of either 
of them, nor have hitherto anfwcred for the bodies of them, or 
for the body of either of them, but h ive permitted the faid fe\ons 
and inalefa«ors to efcape, in contempt of our faid lord the king 
and lady the queen, to the great damage of the faid Thomas 
Combes, and againll the form of the ilatute aforefaid in the thir¬ 
teenth year of the reign of Edward the Firji late king of England • 
aforefaid in fuch cafe made and provided. Wherefore he fays 
that he is injured, and hath falbined damages to the value of fifty. 
pounds : and therefore he brings his fuit. 

The defendants And the aforefaid men inhabiting within the faid hundred of 
plead not guilty. Bradley aforefaid, by Richard Longford their attorney, ron]r.ind~~ 
defend the force and injury when, &c. and fay that they are not 
guilty of the premifes aforefaid, whereof the faid Thomas Combes 
has above complained againft them, as well for &c.; and of this 
they put themfclves upon the country; and the faid Thomas Combes, 

who 
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tvho as wdl, &c. doth the like. And hereupon the faid Thomai Com*ii 
Cotnbes fays, that the men inhabiting within the faid hundred of 
Bradley^ where the faid robbery was done, are the parties defen- or B«Anti ** 
dants againft whom the faid Thomas Combesy who as well, &c. •^*’*-* • 

above in form aforefaid above complains, and for tliat caufe prays sugreftion for a 
a writ of our lord the king and lady the queen, wherefoever, &c. juiv of another 
to be dircdfcd to the fiierifi' of the county aforefaid, to caufc to come hundred, 
twelve free and lawful men of the neighbourhood cf the hundred of 
Slaughtery in the county aforefaid; which faid hundred of Slaughter 
is the next hundred in the fame county next adjoining to the faid 
hundred of Bradhyy to try the iflue aforefaid above in form afore¬ 
faid joined. And becaufe-the faid inhabitants of the faid hundred 
of Bradley do not deny the allegation aforefaid, therefore the faid 
IberifF is commanded that he caufe to come before the faid 


lord the king and lady the queen, on the o< 5 favc of the Purifica¬ 
tion of the Hlclled Virgin iVjary, wherefoever, &c. twelve, &c. of 
the neighbourhood aforefaid of the hundred of Slaughter * afore¬ 
faid, by whom, See. and who neither, See. to recognize, &c. becaufe 
as well, &c. The fame day is given as well to the faid Thomas 
Combesy who as well. Sic. as to the faid inhabitants of the faid hun- 


* [ 300 ] 


dred of Bradley aforelaid.—A n D afterwards, the procefs 
thereof between the parties aforefaid, in the plea aforefaid, being 
continued by the jury thereof between them, being refpited before 
the king and queen until fifteen days next after Eajiery where¬ 
foever, &c, then next following, unlefs the Juftices of the lord the 
king and the lady the queen, affigned to take aflizes in the county 
aforefaid, fhall Hrit come on Saturday the third day of Marchy 
at Gloucejlery in the county aforefaid, by the form of the ftatute, 

Siz, for want of jurors, &c.; on which day before the lord the 
king and lady the queen at Wejlminjlery come the faid parties by 
their attornies aforefaid, and the faid Juftices of the faid lord the 
king and lady the queen of aftize, before whom, &c. have fent xh® 
here their record before them, had in thefe words: after¬ 
wards, al die day and place within contained, before Giles 
Eyres, Knt. one of the Juftices of the lord the king and the lady 
the queen affigned to hold pleas before the faid king and queen 
themfelves, and Thomas Preton, cfq. the aforefaid Giles 
£yres, Knt. and Nicholas Lechmere, Knt. one of theiiaions 
of the Exchequer of our faid lord the king and lady the queen, Juf¬ 
tices of the fame lord the king and lady the queen affigned to take 
affizes in the county of Gloucejlery by the form of the ftatute, &c* 
for this turn allbciactd, the aforefidd Nicholas Lechmere not 
expedted} by virtue of the writ of the faid lord the king and lady 
the queen of Ji non omnesy come as well the witnin named 
Thomas CombeSy who fues as well for the lord the king and lady the 
queenasforhiii 'felf in this behalf, as the witiiin-written inhabitants 
of she hundred df Bradleyy by their attornies within-coatained. 

And the jurors of the jury, whereof mention is within made, being * .. 

called, come, who being eledted, tried, and fworn to fpeak the 
truth of the matter within contained, fay upon their oath, ^ That 

T z ^ certaiiji 
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‘‘ certain malefactors aforefaid to the faid Thomas unknown, on 
“ the twenty'third day of February in the fifth year of the reign 
“ our lord the now * king and our lady the now queen, at Hampmty 
“ in the hundred of Bradley-, in the county of Gloucejier., in the 
“ king’s high-road, there, with force and arms, upon him the faid 
“ Thomas Combes made an aflault, and thirty pounds twelve fhil- 
“ lings and fixpence in monies numbered, there found, fclonioufly 
“ from the faid Thomas ftole, took, and carried away, againft the 
“ peace of the lord the now king and lady the now queen: and 
“ the fame Thomas immediately after the felony, robbery, and 
“ fpoliation within written done, at Northieach, in the hundred 
“ aforefaid, hue and cry of the robbery and felony within- 
“ written made, and then and there gave notice to the inhabitants 
“ of the faid vill of Nirthleach aforefaid, in due manner, of the 
“ robbery and felony within-written done: and after the fame 
^ robbery and felony done, and within twenty days next before 
“ the (uing out of the original writ of the faid Thomas-, the fame 
“ Thomas., before Thom- s Majiers, efq. then and now one of the 
Juftices of the lord the now king and the lady the now queen 
“ affigned to keep the peace in the aforefaid county of Gloucejier, and 
“ then inhabiting at Cirencejler aforefaid, near the faid hundred of 
“ Bradley, in the county aforefaid within written, was examined upon 
“ his corporal oath according to the ftatute at Wejhnmjler, in the 
“ twenty-lewciita yv;arot cne ivignof thcLADv Elizabeth, late 
“ queen of Euginid, in fuch cafe made and provided; and upon his 
“ <>ath aforefaid, before the aforefaid Thomas Mafters, then depofed 
“ i n manner aiui form as is afu r wards mentioned and not otherwife : 


Thccarhofthe u CUouciftcr. MEM jRAND/ rhatuponthe feventhdayofy««^ inthe 
piity lu'jbcd. u cf the reign of our fovercign losd and lady king Wil- 

‘‘ llarn and queen Mary, over Fug,'and, C 5 <;. in the year of our Lord 
“ 1 093, Thomas Comhc^,u\ Fanjord ,inlijecouiity of Glouceffer,icv~ 
vanr to Juareoj Fitirkcr, ot Fahy'or/J iitorvhid, efq. came before 
me Thomai Majieri, one of their inajcities juiticws^' the peace 
“ for the laid county ot Glouccjuu , and took, his corporal oath, that 
upon Thnrjday the 23d day ot February lalf patt, between the 
“ hours ot two and three of the clock, in ti.e afternoon of the fame 


“ day, a. the laid Thomas was iiaveliing from Fairford afort^iid 
“ towards Tavkjimr) in the laid county of Glouajicr, he was fet 
“ upon in a field near Hampuot, in the hundred of Bradley, in the 
“ faid county of Gloucejier, by three horfemcn armed with fwords 
“ and piPtoh', w'ho there made an afliiuk upon him the faid Thomas 


“ Combes, and did then and there fclonioufly take from him the 
“ laid Thomas (Fmbes thirty pounds twelve fhillings and fix- 
pence, and one forrcl mare, which mare is fince returned to 
« Fairford aforefaid; thirty pounds and eleven fhillngs of which 
''02 1 “ faid money was * tlie proper monies of the faid A.drew Barker 

^ ,, :_ /I _ _I _ n-ii;.*_ le _. .-u.. _ - 


(■■h.r. i.n-1 « tiieiaidmonei mare Iroin him were ilrungcrs. and altogether 

O.■ » Uunktiown 
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« unknowiTb to him the faid Thomas Cornhes \ and that the faid TI70- CoxMtt 

mas Combes immediately, after he was H) robbed, went to North --' 
leach-, a market-town in the faid hundred, and there made hue 
“ AND CRY after the faid perfons that robbed him.** And the ^a®*-***- 
fame jurors upon their oath aforefaid further (ay, that the thirty- 
nine pounds tw'elve Ihillings and fixpence in the within-written 
declaration mentioned, were tiic proper monies of Andrew Barker., 
cfq. the then mafter of the aforefaid Thomas Combes, received by 
the aforefaid Thomas Combes for the ufe of the aforefaid Andtew 
Barker, lys laid mailer : and the fame jurors upon their oath 
aforefaid further fay, that the aforefiid Andrew Barker was not 
prefent when the r<;bbery aforeluid was committed. But whether 
upon thy whole maiter, by the jurors aforefaid in form aforefaid 
found, the aforelaid inhabitams of the liundied of Bradley arc 
guilty of the preniifes in the within-written declaration laid to 
their charge, againll the form of the ftatute in the declaration 
mentioned or not, the jurors aforefaid arc wholly ignorant, and 
pray thereupon the advice and confideration of the Court, ike. 

And if upon the whole matter aforefaid it fhall feern to the court 
of the lord the king and lady the queen hi re, that the aforefaid 
inhabitants of the hundred of Bradley aforefaid are guilty' of the 
premif s in the within-wi itten declaration laid to their charge, 
againfl the form of the ftatute aforefaid, then the faid jurors fay 
upon their oath af n ef.vid, that the inhabitants of tlie hundred of 
Bradley afordaid arc guilty thereof, as the aforefaid Thomas Combes 
who profecutes, &c, within thereof complains ag.iiuft them ; and 
they afl'efs the damages of him the faid 7 h'>mas Combes by occafion 
thereof, belides his cofts and charges by him laid out abt>ut his 
fuit in this behalf, to thirty pounds nwlve fhiliings and lixpence, 
and for thofe colls and charges to forty ihillings. But if upon the 
whole matter aforefaid, by the jurors aforelaid in form aforelaid 
found, it lhall feem to the court of the lord the king and lady the 
queen here, that the inhabitants of the hundred of Bradley afore¬ 
faid arc net sr Ity of the premifes aforefaid, then the jua>rs afore¬ 
faid upbn th ir lath afoi efaid fay, that the aforefaid inhabitants of 
the hundred of ■* hradl-y aforelaid are not guilty < f the prcm»tes * 3*^5 3 

within laid to their charge by the declaration aforefaid, as the laid 
Thomas Combes within in pleading liicMi upon hath alledgcd. And Continuance, 
becaufe the court of the laid lord the now king and lady the now 
queen here is no yet advifed w;.at judgment to give of and upon 
the premifes, a day is thereof given to the parties aforefaid, until 
before the lord the king and lady the queen, 
whcrelbtver, &:c. to ..ear their judgment ct and upon the 
premifes; for that the court of the lord the king and lady the 
queen here is not yet advifed thereof, &c. 


Combes 
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I(afervant,hav. CASE Upon the pleading'? was thus: An a£lion was brought 

ingmoney In his 1 STATUTE OF Wii^TON, for that upon the t iree- 

nfo^Umafter ^nd-twentieth day of February 5. Will. & Mary certain snale-^ 
berobbedth.*«* factors to the phuntifF unknown, did aflault him at Hampuot in 
of, the firvant the hundred of Bradley in the county of Ghucejier^ and r ibbed 
maymaiiiuman him of 30I. i?,s. 6J. of his ovon money., whereof he imin ; liately 
notice at Northleach within the faid hundred, and near the 
decl^ 7i«t^hc pl 'ce where he was robbed, and that none of the thieves were 
was robbed ot taken. Upon not guilty pleaded, a fpecial verdiii was found at 
his own monty. the aiTizes. 

S.C.Comb.a63. The JURY find the aflault, robbery, and taking from the 
S C iz^^Mod pi^intiiF 30!. 12s. 6d. and a mare which returned, and that 30I. 

' I IS. of the faid money was the proper money of Andrew Barker 
X. Salk, his mailer, who was not prefent when the robbci y was committed, 
but that the plaintiff had the fame in his pollellion for the ufe of 
his faid mailer, and that the robbers were firangers to him; and fo 
niadc a general conclufion. 

The fnigle queftion was. Whether the fervant being robbed 


54 - 
5 . C. 
613. 
Styles, 


ic6. 


%. Leon. 8x. 

Latch, 127. 
j.Bruwnl. 155. 

JO. Mod. no. of his mailer’s money (he being not prefent ) may bring the a6lion 
386. againft the hundred, and declare de denariU Juis propriis being 

j I.Mod.8.261. taken away ? 

|2. Mod. 54. 

4. Com. Dig. Sir Francis Winningt-'N held, that the action was well 
brought, though it appears b-tli by h ■ tiffidavit and the verdidl tha^ 
' ‘com Dig. was the money of the mafter; for it was the ufual courfc in for- 
u Pleader” * tinges for rhe fervant alone to bring the atSlion, and the maf- 
(a. s. 8.). ter feldom or never appeared in it. The ftaUite of Edw. i. 

3. Bac. Abr.69. c. g. was made for the general prefervation and quiet of travellers, 

4. Bac. Abr. whetha/ mafters or fervants, and therefore either of them might 

l^^ Ray. 737. bring the aflion. This was the opinion of Dodkridge and 
8a6.904. Jones, who were learned Judges, in the cafe of Drope v. Thaire 
Stra. J170. reported by Mr, Latch {a)\ nay, in fomc cafes it has been ruled, 
** 47 * that the mailer ought not to bring the action, becaulc the fervant 

r 204. 1 (b'ingthe perfon robbed) is enjoined by the Hatute of 27. Ellz, 
b ' . c. 13. to make oath that he did not know any of the robbers (b)*, 

A bailiff or receiver of rents was robbed, and be declared de de- 
nariis ipftus querenth ; ^nd it was held good (ejj becaufc he i$ 
accountable to his mailer, which is this very cafe: wherever 
the party has a property, he may bring the a£lion againll the 
wrong doer; and tliis is the rcafon why a common carrier may 
fuc for goods taken from him, though not his own. But there 
is a cafe (d) which comes yet more near to this j it was an actioq 
brought by a fervaiit who was robbed of good?., part of which 
jjclohged to his mailer, and the rell tq himfcif; and he de¬ 
clared in his oiQn name againll tiic hundred, and had a verdict a$ 


» 


(rt) Latch, 127, 

(6)*Cro. £ 112 .142. I. Leon. 3x5. 


(0 2 . Leon. 8i. 

(«/) 1. Brosvnl. 155. 


t» 
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to hh owrty arid the matter was found (pecially as to the goods of his 
majier ; yet he had judgment, which muft be upon the fpecial 
Hnding: and for thefe reafons, and upon thefe authorities, he pray> 
adjudgment for the plaintiff. 

E CONTRA, It was argued. That the mafter ought to bring 
the aiSIion, bccaufc it was his money which was loft j but for the 
fervant to declare de denariis fuis is not true; for he had no pro¬ 
perty in the money, neither is he anfwerable for its being taken 
from him. This is not like the cafe of a common carrier^ for he 
h^s a reward and a rccompence for carrying the goods of other 
mcTi, ^and therefore is refponfible for them, by law, if loft or taken 
from hina, which a fervant is not. If a fheriff levy goods by 
virtue of a feri faciasy which goods are afterwards taken from 
him, though they are not his own, yet he may maintain an action 
of trover {a)'y and the reafon is, becaufe by the feizure he has a 
property in them by law; but a fervant has no manner of property 
in the money or goods of his mafter, and therefore if robbed, 
whether his mafter he prefent or abfent (for that makes no altera¬ 
tion in the cafe), the mafter who has the property muft bring the 
adfion. Thus it was adjudged in the cafe of Raymttnd v. the 
Hundred of IVoklng (bjy the fervant made the oath, and the mafter 
brought the afticn, and rcfolved fo it ought to be ; and upon a writ 
of error brought in the king’s bench, that judgment was affirmed. 
So it was likewife in that very cafe of Drof i v. Thaire {c) cited 
on the other fidcy viz. The fervant lodged in an inn, and his mailer’s 
goods were loft, who brought the adtion j and though it was 
faid by Dodjrridge and Jones that the lervant might have an 
appeal of robbery, yet it feems to be only a fudden opinion of 
thofe Judges, for the law is otherwife, viz. that the fervant can¬ 
not bring an appeal; and in the faiiiC cafe reported by Popham, 
fujiicc(d)y Jones, JtJlicey was of another opinion, viz. that 
if the fervant be robbed, the mafter ftiall bring the action. In 
^G7'cen*i Cafe (e) the fervant was robbed, and the mafter brought 
the action, and had recovered a verdidt; but becaufe tlie oath was 
made by him, and not by the fcrv.mt v^/io was robbed, the judg¬ 
ment was ftayed ; for he might know ibmc of the robbers, though 
his mafter did not. In Tracey v. Veal [f) a n;an by counterfeit 
letters got money out of the fervant’s hanus, and tiie maficr brought 
anadtion on the cafo for the deceit. And in the fame IVrm in the 
cafe of Beedle v. Aforris (g), the fervant being robbed in an inn 
the mafter brought the adiion, and liad judgment, which was af¬ 
firmed afterwards in THE fxcHEQjJER CHAMBER {h). So where 
the mafter was prefent when his fervant was robbed, yet the mafter 
brought the adlion egainll the himdre<! (?) : and likewife where 
a poll-boy was robbed in the prefeiice of the owner of ^hs goods. 


(а) 2. Saund. 47. 

(б) Cro. Car. 37. 336. 

(c) Latch, 1*7* 

(d) Poph- tjZ. 

Cio. Blix. 142. 1. Leon. 323. 


(/) Cro. Jic. 223. 

is) ^- 4 * 

(i) Co. Eiu. 

(0 Vtiv. 102. 
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ahd he brought the action (a), Thefe and many more cafes may 
be brought to prove that it has been the conftant opinion, that 
the mailer ought to bring the adlioii where the fervant has been 
robbed.—-Then as to the pojfejfmiy it is not at all material ta 
fupport the a£lion brought by the fervant, for it is the property 
only which is to be conlidered; and for this purpofc a late cafe 
was cited, which was between Pinkney and the inhabitants of the 
call-hundrcd*in Rutland {b): The plaintiff brought an action upon 
the Statute of Winton, and declared for the taking from 
him of twenty-nine pounds de pecuniis propriisy and likewife for 
other goods taken out of his poffenion and, upon a demurrer to 
the declaration, it was held, that the aftion was not well hr Jugh^ 
for the goods taken out of his poflellion (c)^ and therefore as to 
them a remifit damna was entered, and he had judgment for his mo* 
ncy; which ihews that the bare pojfejfm^ without z property^ was 
not regarded. 

Jdjournatur, 

Afterwards the plaintiff had judgment by the opinion of the 
WHOLE Court, and that in this cafe either the majter or thei^ 
fervant might maintain the adion. 

(o) Stiles, 156. 319. were his own goods, and that was the 

a. Saund. 374. reafon of the jmlgment at to the gOQdi| 

(f) The plaintiff did not fhew the z. Sauud. jSo. 
particulars of the goods, nor that they 
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* Symonds againft Cudmore. Cafe i. 

N F.jf.ctment was brought for one mefluage, one cur- a fine levied by 


tilagc*, and a garden, in the parifli of St. FaiiU in the a tenant in tail* 

ter. on the deiiiife of Nicholas Martin-^ 

’ mediate rever'4 


A - 

city of Exeter 

Upon W(7/If«iV(y pleaded, thejury found a fpecial verdift ; That Ap" in 

Sir Nicholas''Martin^hcmg tenant for life, with remainder in tail 
to William his cldeft fon, and having a power to make leafes for hrin? 

twenty-one years, or three lives, referving the ancient rent, did thertverfion in 
makealeafeto Clement Weft come iox ninety-nine years, Richard fee into imme- 
ani Nicholas Wclicome fo long live, refervingthe ancient d'ate pcfftifion, 

mut which was eight pounds ten fhillings per annum, bir hi- 
cholas Martin digd,"leaving ilfue WlUiam Martin his eldeft fon and the ineum- 
heir, wht^ being then leifed of the remainder m tail, and alfo of branecs of all 
the rcvcrficn in fee cxpcci ant upon the determination of that eftatc, thofe who were 
did by indenture releafe the faidrent, and before the determination 
of the aforeliiid leafe made by his father, did demife the premifes ‘ 

to Elizabeth iVeJhome for ninety-nine years, if George and Wit- with reverfion 

id fee, make a 

leafe for years, and on his death, heffre the term expires, the ifut in tail levy a fine, tliis leafe cannot 
be avoided h; him or byrflic conufte of tlie fine ; for although, as ihet*;.fe was derived out of the eftaf« 
tail and alfo out of the revcrlinn, llie ijjite in util might have avoided it, yet luvi».g defiroyed the intail ■* 
by the fine hit power is gotie j and the tunujee c .nnot avoid it becauleiic is a ItrangCr, who never had 
any privity in the efiate in tail.— — S. C. »>,ilk. 33S. S.C.. t.Show. J70, S. C. Skim jiS* 

5. C. 3. 335. S. C. C..rtli. S.C. is. Mod. 32. S.C. Holt, 66t. S. i* Frcem. 503. 

3. Co. 90. Dyer, *13. Plowd. 435. i.Saund, 961. 1. Lev. 168. 3. Med. 268. z. Atk. e«'<4. 

•3. Bac. Abr. 324. Crudv on i ‘i.'i*!, 275. 4. Brovrr P. C. 594. Cowp. 379. 4, Com. 

«« Efiales” (B. 25.)' , 
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Ham Wejlcome fhould fo long live, to commence idter the deter;;, 
mination of the Bril leafe. William Martin died, leaving ilTue 
Nicholas Martin his eldeft fon and heir, who, being the iuue in 
tail, levied a fine to the ufeof himfelf, and his heirs. Afterwards 
the firft leafe determined; then Nicholas Martin entered, and made 
a leafe to the plaintiff Symonds ; upon whom Cudmore the defen¬ 
dant, being the aflignee of the fccond leafe, entered. 

The quefiion was, Whether his entry was lawful ? 

* Thofe who argued for the plaintiff’ would have the eftate 
tail in being ; and that though it might be barred by the fine, yet 
it was not extintf^; therefore they would not have the leafe void, 
but voidable by the ifiue in tail, and that the cognizee of the fine 
might avoid it, as the ifiue in tail might have done if the fine had 
not been levied. They argued, that at the common law all efiates 
of inheritance were in fee; and before the ifatute de donisy the 
donee had a fec-fimplc conditional, and might have barred his 
ifiiie ; that by the ffatutc of 13. Edw. I. c. i. de donis, fsfr. 
called theJiatute of Wcjhninjicr the Second, the common law was 
altered ; which ftatnte was made for the benefit of the ifiue, by 
refiniining the tenant in tail, either before or after ifiue born, to 
bar or change the cflatc. It is true, if he had made a feoffment 
with Jivery, it would work a difcmiinuancc of the tail, becaufs 
he had an ellatc of inheritance, and in fuch cafe the ifflie in tail 
mulf have brought his real adtion; but now, by fubfequent fVatutes, 
power is given to tenant in tail to bar his ifiue by fine faj. If 
thi.s leafe fhould not be voidable, then it would be good as long 
as any of the ifiue in tail are living, but that cannot be, becaufc 
it is not for the benefit of fuch ilfue that it fhould be fo; and for 
this rcafon the Books arc very plain, that alienations made for their 
benefit, and not to their prejudice, are binding (^). Admitting it 
therefore to he voidable by the ifiiie in tail, then the cognizee in 
rht; fine muff have tiie fame power to avoid it as the iffiie in tail 
►ad before the line levied : and to prove this, they relied on my 
Cork's Comment on LtiiUton that if tenant in tail 
make a leafe for forty years, referviiig rent, to commence ten yea'’S 
after, and die, and then the ifiue in tail enters and makes a feoffirienft 
TO B. and the ten years expire, and the iefl'ec enters, and /f. accepts 
rile rent, and waves the policllion of the land; this makes the ex- 
e^cutory leafe good, becaul’o he fhall have the fame election as the 
illiic in tail had, either to make it fo or avoid it. It may be ob¬ 
jected in this cafe, that the leafe made by the tenant in tail never 
commenced till after the fine levied by the ifiue; and therefore it 
could not arife out of the cflatc tail, becaufc it w'as extinguiflicd 

hy the fine, and that if it arife out of any thing, it mull be out of 
# 

(«)*By 4.7, c. 24.. and 32. J/fH. 46. Edw. 3. pi. 4.; and Co. Lit. 
S. c. 34. *3. b. ^ 

( t>l Year Boukt 44. Ld~v. 3. pi. ai.; (c) Co. Lit. 46. b. 


the 
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the rwerfion in fee j * which opinion may receive this anfwer ; Stmonb< 
'Fhat the eftate tail was not extinguilhetl by this iine, bccaufc the ^ 

]»w will fuppofe an exiftence of it in the cognizee to prevent a *’®''*‘'**: 
wrong; and therefore where fiich an eftate is intermixed W'ith a 33* 

fee, it fhall have a being againft this wrongful and tortious Icafe. 

In Errington*s Cafe {a) there feems to be an opinion againft this ; tof*Mod. 103, 
tlie cafe was thus: Roger Errington and Katherine his wife were it. Mod. 41*. 
tenants in fpccial tail, rcverfion in fee to Rogers, who died •, the •• ‘ 

ifllie in tail, who had all’o the treveriion in fee, in the life-time of ** *’®®*’* 
Katherine his mother made a leafe for forty years to Robert Er- 3^°peer. Wait. 
rington^ to commence after the death of Katherine his mother, and i ji. 165. 
died i the rcverfion defeended to "Jane Errington^ who in the life¬ 
time of Katherine levied a fine fur conufance de droit come ceo to 
/. B .; the mother died: the cognizee of the fine ftiall not avoid 
this leafe, becaufe he who made it was inheritable to the eftate 
tail, and likewife to the reverfion in fee, and fo it iftiies out of 
both ; for being actually feifed of the fee fim pie he charged the rever¬ 
fion, and the leafe is good ag.iinft him by way of ejhppel^ and by 
way of inter of the reverfion, and the eftate tail is not only 
barred, but extindt by the fine. But there was no judgment given 
in that cafe ; my Lord Coke was there of a contrary opinion to 
F LEMMING, ‘JtiJiice : and in CapelPs Ctfe (^), which was adjudged 
in the twenty-third yearof the queen, and publilbed in his firlfbook 
of J^eports, there is a contrary rcfolucion; it was thus : The re- 
maindrr man in tail granted a rent-charge, and»thc tenant in tail 
fufFered a common recovery, and, having aliened the eftate, died 
without ifi'ue j the grantee diftixined for rent, and the alienee re¬ 
plevied i and it was held, that the title was in him, becaufe the 
common recovery lliftcred by the tenant in tail did bind all the re¬ 
mainders, and all leafes made by them. 

Thofe who argue J for the defendant faid, that the leafe for years 
w^as not to be avoided by the ifllie in tail, becaufe it arifes even 
out of the eftate tail, and likewife out of the rcverfion ; and there¬ 
fore it muft be a good Icafe, though the tall might be barred by 
the fine (c) ; for it was madefy William Martin when he waS 
tgnant in tail, and for that reafiui it is not void againft his ifi'ue ; 
but? the ifluc having levied a fine, the eftate tail is then extindf, fo 
that the cogniz,ee cannot come in privity of it, he being a mere 
ft ranger, and therefore (hall not avoid this leafe. Where tenant for * f 4I 

life (^)and remainder man in tail joined in a leafe to A, for life, remain¬ 
der to B. for life, rendering rent, and the tenant for life died, and 
the remainder man accepted the rent of the firft lelfee for life and Wmt* 

died, and the ifi’ue in tail entered, and accepted the rentlikewife, and j 
made a feoffment and levied a fine to S, who bought the land, and 
then the firft leiTce^for life died j it w as held that the pqjrchafer ftiould 

(a) Errington V. Errington, s. Built. (r) Cro. Jac. 6S8. • Bridgm. 17. 

42. 1. Roll. Abr. S43. Hob. 258. 

•(A) J. Co. 61. Poph. 5. Moor, (d) Jcflwy 0. Coyte, Cro. £Uz. 

154. *Jenk. s. And, 282. S. C, x. Roll. Rep. 19. 

4. Leon. X50. 
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1. Vcrn. ai6. 
Ii> Mod. 171^. 
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never avoid this leafe in remainder, becaufe It arifes out of both- 
the eftates of the tenant fur life and him in remainder in tail, and 
therefore the acceptance of the rent by the ifl’ue in tail made good 
both the eftatc for life to A. and allb the remainder to 5, for life. 
There is a cafe which governs this at bar; it was adjudged in the 
court of common pleas in Trinity Term^ 3. Car. i. upon a de¬ 
murrer in replevin («), and it was fliortly thus: I'he father was 
tenant for life, remainder in tail to his fon, remainder in tail to 
the father, remainder in tail general to the fon, remainder in fee 
to the father; they both granted a rent charge by deed to the de¬ 
fendant in fee} then they joined in levying of a fine, and declared 
the ufes to the father in tec, who made a feoftinent to the plaintiff 
and died; andthe queftion was, Whether the eftatc of the feoffee 
ftiould be charged with this rent ? becaufe it being granted by 
the tenant for life, though it wascojifirmed by the remainder man ' 
in tail, it is void as to him, and therefore it was faid that it mull 
arife only out of the eftatc for life ; but it was held, that be¬ 
caufe the tenant for life had lilcewifc a remainder to the eftatc both 
in tail and in fee, that this rent ifliied out of all his eftates, and, the 
tail being barred by the fine, the feoffee niuft come in under all 
the eftates of the feoffor, who inuft hold it charged with the rent 
{b). So in this cafe the leafe arifes out of both the eftates of 
IVilUam Martin ; and the ilfue in tail ftiall never avoid it by this- 
line. « 

Afterwards in tlilary Ternty the fourth and fifth of IVilliam and 
Mary ^ judgment was given for the defendant, and that the 
cc)gnizec of the fine could not avoid this leafe made by IVilUam 
Martin. I'he reafons were, becaufe it was an intereft derived 
out of the eftatc tail, and it charged alfo the rcvcrflon in fee ; for 
after the detennination of the rirft leafe made by Sir Nicholas 
Martin^ his fon, who had the remainder in tail, might have fuifered 
a recovery and barred the cltate tail. * Suppofe this was not a 
void leafe, but voidable by the ilfue in tail, yet, after the fine le¬ 
vied by him, the cognizee ftiall never avoid it, becaufe he cannot 
be in privity to the dlate tail, for that is extinguiihed by the fine ; 
andthe cognizor, having thereby divefted hiinfelf of that povv'er 
which he had to avoid this leafe, can nevei* transfer it to the cbg- 
nizee (>.). Now it cannot be a doubt, whether the eftate tail is 
cxtinguiftied or nof: it is true, by the exprels words of the ftatute 
of 32. Hen. 8. c. 36. it is barred; ftie words arc, “ that a fine 
“ levied of lands entailed on the cognizor^ or any of his auceftors, 
Ihnll be a bar ngainft the perfon and his anceftors claiming by 
‘‘ fuvee of fuwh entail.” And it has been often held upon tills 
ftatute, that a fmc levied hy a lemainder man i.i tail during th* 
ettate of a tcjjant for life, was an ext'tn^'uijhnunt of the entail (d). 

(a) Sir Thomas Hi-It v. Samb:.cl*, tti oHaw, Cro. C.'ar. 104. 

Cm. Car. 103. (.) bjic. 3,;J. Lion. Ve. 

(i) Put judgment was given foi tiie z. l.cott. 37. 4, eom. Di/. 27. 
plaliiiifF upon the infufhcicncy oi ■ (</) a. iiwvn. 37. 

avowry, v.iihcut any rtiuid t.. e..> r. 


If 
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Jf itfhould be otherwife, then there v/ould be two fuc fimples in 
<Mic and the fame pcrfoti; a qualified fee determinable upon the 
death of tenant in tail dying without ifliic, and an ahfolute f c 
out of the revtrfion, which cannot be. As to acceptance or rc- 
fufal of rent, it is not much material either to afhrm or avoid this 
leafe for unlefs the ifl’uc in tail enters, the Icafe fliall not be 
avoided. To prove this a cafe in Dyer was cited (a) i which was, 
'I'enant in tail, before the flutute of life?, made a leofFment in fee 
to the ufc of himfelf ami his heirs j then he and the fcofl'ees join in 
a ieafe for years, rendering rent j theji the ftatute was made, and 
the tenant in tail diedfeiled; afterwards tlie ilfue in tail levied a 
fine, and aliened the land before he made any entry upon the lelfoc, 
or accepted the rent j the alienee did accept it ; but whether *he 
had done fo or not, he could never avoid the leafe, becaufc it was 
not void by the death of the tenant in tail without the actual entry 
of the ilTue. 'I'o maintain this judgn:cnt, another cafe was alfo 
cited {h) which was, Huiband and wife tenants in tail, remainder 
to the hufband in fee; they had illiiey/.; the huPoand died; the ifliie 
ijt tail, in the lifc-ti:rie of his motlier, levied a line to Sir George 
Broxvn aiid his heirs ; the mother made a leafe for life, not war¬ 
ranted by the I'tarute t)f 3?. Hen. 8. c. 28.; tliis was a difeenti- 
nuance, and therefore a forfeiture, and Sir Gecrre n.i<>h^* well 
enjer thereupon ; for the iine fhall not (jperate by way of conclu- 
fioji, ftnd the mother be ifili tenant in tail; birt the eilaie-tail is 
barred and extinct as to the ililie in tail, And for thei'c reafons, 
and upon thefc authorities,* H^iihain Alartin the teniiiit in tail 
having alfo the reveriion in fee, the leafe made by hi.n illucs out 
of both the ellates, ami the illuo in tail has oainguilhed the 
cllate tail b; b.-vyiiig of the line, fo that the cognizee mull be in 
of the reveriion in fee. 


In the argument of tliis cafe at the bench, Doi.ef.k, "JuJlice^ 
fald, that the cafe of Opic t;. Thomajius (t) was neither wcIHlatcJ 
or well reported by Mr. Siderfin. It was thus upon the Roll, 
Pafih. 15. Cay. Roll 27 A man feifed in fee niade a leafe for 
irfliiety-iiine years, if three pcrlbns fo long lived ; then fettled the 
reverfion upon hiailVlf in tail, with power to make Icafes for twenty- 
one years, and then he made fm h a leafe and died ; ihefin^ who was 
the iflue in tail, and not thefaih.-r, as it is repofted there, levied a 
fine and fold the reveriion j the liril leafe determined upon the 
death of three lives ; and it feemed to the Court that the cognizee 
might avoid this fccond leafe (c/b bccaufe it was never in the 
elcdlion of the tenant in tail or of his ilfue to avoid it, they having 
conveyed away their eftates before this fecond leafe was to com¬ 
mence ; for if tenjint in tail make a leafe to commenqp in prafienti^ 
and convey away his eftate by li#ie, the cognizee mull hold it 


Dyer, 5^* , 77^* 

(^) Lynchv. Spencer, Cro.EHz, 513. 910. 

3. Co. so. H) See 1, Lev. i&S. 

(e) i, Sid. £$o. S. C. 1, Lev. 167. 
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tvMOKDs charged with fuch Icafe j but if it be to commence in futuro^ it is 
agamji othcrwifc, bccaufc it cannot be avoided before the commencement. 
uBMOAx. gutijQ there was no judgment given in that cafe ^ there were 
only three Judges then in court j Kelynce, Chief'Jujiicey who 
Ipokc nothing to the point; and T'v/isden and Wyndham, 
'^ujiices^ who were divided in opinion. 


^Cafe 2. 


Chettle againjl Lees. 


i’oimeriy the *T^HE PLAINTIFF obtained a verdiiSl, and the judgment was 
ntry of a mije- A , entered with a mifericordia inllcad of a capiatur* 

icwaia initoad 


f a cafiatur 

;ndered ttie 
id^ment erro- 
'OHS ; but •'•1^ 
now remedie<i 
irchei6.& I/. 
ttr, 2. c. 

2. Mod. io4> 
.Ld. Ray. 565. 
. Ld. Ray. 

284. 

. Bac. Abr. 


A motion was made to arrcil this judgment, bccaufo it was an 
error not amendable by the ftatutc of 8. Jftn. 6. c. 12. for that 
only helps the mifprilion of clerks in entries of the judgments, but 
this is the fault of the Court in giving judgment; and therefore in an 
afjumpfit, wherejudgment was aguinic the defendant, and the entry 
was, that the plaintiff fhould recover a hundred pounds affeffed by 
the jury, and five pounds fro mifis per jur. hie de incremento ad- 
judicat, when it (hould have been per Curiam ; it was held not 
amendable '^a). So in debt againft an executor, capiatur was enter-* 
ed inftead oimifericordia, and it was held iikewife notamendable (^), 


•C73 


* £ contra. On the other ftde it was faid, that in former times 
the Courts were very ftri£t in amending; but now, fince there are 
fo many fiatutesof the Judges have thought fit to amend 

any thing that may help and fupport a judgment fairly obtained ; 
the judgments being tiieir own judgments. There have been 
amendments allowed in many things more material than this; as 
in an ejetiment, the judgment was, quod querens recuperet damna 
et cujlagia, inllead of quod recuperet terminum (c). So if judg¬ 
ment be for the defendant upon a demurrer, and the entry be, that 
fuch a day pr,i d'ifl. quer, licet foleninitcr exafius non venit, which 
is the entry of a judgment upon a nonfuit, and not upon a de¬ 
murrer, yet it is amendable (d). So where judgment was 
againlt the plaintiff, and there were feveral defendants, the entry 
was, that the plaintiff nil capiat per breve ; and that the dcfei)- 
d.uits eani bide fine die, was wholly left out; but it was amciidect 
(ej. "Nay an amendment has been even in this very point; 
where upon a writ of error upon a judgment in dovver, the record 
certified was, that the defendant was in mifericordia, who being 
in that cafe an infant and appearing by guardian, ought not to be 
amerced; and therefore it was amended, and made ct nihil in mU 
fcricordia quia infans (f). 


But PER Curiam, This is now remedied by the ftatute of 
16. and 17. Car. 2. c. 8. which cnadls, that judgment flial) 
“ not be ffayrd after verdidf for want of mifericordia or capiatur** 


{a) Cro. Elix. 497. Biacktnore's 
Calc, 8. Co. 162. Palm. 98. <« Bac. 

Abr. 106. 

{t) Mpor, ;>J. 501. 


(c) I. Roll. Abr. 206. 

(«<) I. Roll. Abr.205. Cro.Jap. 

(e) 2. ^aund. 289. 

If) Cro. Car. 410, Huh. ity* 

Cone 
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Cone againft Bowles. 

J UDGMENT was given in the common pleas for the avowant, 
and damages and cods : the plaintiff in replevin brought a 
writ of error in this court, and the judgment was affirmed. 

And now a motion was made, that the avowant might have cods 
upon the datute of 3. Hen* 7. c. 19. which enacts, “ that the 
“ plaintiff fhzXX recover cods and damages, where the defendant 
“ brings a writ of error to delay execution of the judgment 
That me avowant here is in the nature of a plaintiff and has a 
judgment de retorn, habend. given, and is within the reafon of that 
datute, becaufe his execution is delayed by fuch writ of error, as 
well as the judgments obtained by plaintid's in other actions; aftd 
'fo, confequently, * alfo is within the equity of the datute of 
3. *Jac. I. c, 8. which appoints bail to be given in a writ of error 
to profecute it with efl’eft, and to pay all cods and damages to be 
awarded for delaying of execution. 


Cafe 3. 

In replevin, * if 
judgmtnif be 
given for tha 
avawi2iir,beihall 
not be allowed 
co/ 7 x on a writ 
o* error, thougfir" 
the judgment be 
affirmed ; for 
hf is TiOKaplain* 
tiff with n 3. 
HtH. 7. c. to. 

S C.Cartii.i22. 
179. 

*[ 8 ] 

S. C. I. Show. 
13. 165. 

S. C. Salk. 93. 


But THE Court allowed no cods [a), 

S. C. 12. Mod. I. S. C. Holt, 35S. Poft. 24^. Dyer, 77. 
Cro. Eliz. 588. 2. And. 123. Cro. Jac. 636. Ld. Ray, 788- 
Deiigl. 709. 751. 


20 $. 

S.C.Comb. 100. 
Cro. Car. 145. 173. 401, 
3. Com. Dig. “ Cofls** (B.). 


(#) ®y 8. & 9. iVill, 3. c. II. <* if 
** any neifon (hall conunence or pro- 
fecute in any court of record, any ac. 
tion, plaint, or fuit wherein, i^n 
** any demurrer, either by plaintin or 
defendant, demandantor tenant, judg. 
** ment (hall be given by theCourtagainR 
** fuch plaintiff or .demandant; or if at 
** any time after judgment given for the 
** defendant in any fuch a£Hon, plaint, 
** or full, the plaintiff or demandant 
** (hall fue any writ or writs of error to 
** annul the faid judgment, and the faid 
** judgment (hall be afterwards affirmed 
** to be good, or the faid writ of error 
<*^all be difbontinued, or the plaintiff 
*‘*^11 he nonfuit therein; the defendant 
*' or tenant in every fuch affion, plaint, 
fuk, or writ of error, (hall have judg. 


♦* ment to recover his eojft againft every 
** fuch plaintiff os plaintiffs, demandant 
** or demandants, and have execution 
** for the fame by capias ad fatisfacicn- 
•* dum, fieri facias, or elegit," And 
by the 4. k 5. afen. c. 16. for prevent, 
ing vexation from fuing out defedlive 
writs of error, it is enafted, that upon 
** the quafhing of any writ of error for 
** variance from the original record, or 
" other defeft, the defendant (hall re- 
** cover againft the plaintiff in error his 
** cofts, as he (hould have had if the 
Judgment had been affirmed, and to 
** be recovered in the fame manner.’’ 
See 2. Stra. 834. 2. Ld. Ray. 1403, 

1. Stra. 262. 139. 606. 617. 8. Mod. 

316, HullocH on Cofts, 290, 


The King and Queen againft Fezas. 


Cafe 4. 


^HERE was a libel in the fpiritual court caufu jaiJitationis ma^ if , woman be 
ritagii. Pending that fuit the woman exhibited an indiElnunt libelled againft 
in this court againft all the witnefles who might prove the mar- the fpiritual 
jriage, and it was for a confpiracy by force and arm» to carry her f"" 

away againft her will, &c. This indictment was broi^ht that the ra|^,-,,.,nd,pf nd- 
partics might be convidted upon the oath of the woman, and fo ing the fuit, (he 

indifts all i!ie 

witnefTA who are to prove the marriage for cmfpirlng to carry her away by force, yet the ('om t 
will not (lay the trial of the indiftment on account of the fuit for jadlitation not being determined^ 

B 4. difablctj 
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T>fK K.1K6 difablcd to witneu^; ia cc kliaftical court to prove the mar** 
riage, which by this intruis might be avoided. 

Fxsas. PEMBERTO^r, Serjeant-i therefore moved to flay proceedings 
upon the indictment until the fuit in the fpiritual 'court was de¬ 
termined. 

Tremaine, Serjeant^ and the king’s counsei. oppofed 
this as not practicable, toltay proceedings in the Icing’s caule for 
any matter depending in a private court; cfpecially in this caic, 
W'hcre iheindidmcnt was for a force in taking ind carryii g av- ay 
of a woman, and marrying heragainft herconlent, and lb;, tl.uig 
colUiteral to the fuIt in the other court. Neither was this fu.; for 
di lay, for the defend;uit had indiCted two of the witiiefics againft 
him for perjury. 

The Court would not ftay the proceedings upon the indiCt- 
. ment. 

Th« profecutrlx tjjjf It tried At the bar, and the woman being produced as 

for*r*c(fnf irac* a witiicfs, it was objcCled againft her, that .'he ought not to be al- 
iit competent lowed to give her evidearr, becaufe there was a marriage proved 
«vitnefs, aUho’ in the fpirituel court ; and where tiic conL(juence of the evidence 
the e.rv diu.i ^vllj redound to the b jnef: of the witnefs, he is always rejected. 

will prevent the * 

defendants from CuRiA. was executed for ftc'dintr Airs. Ramfey 

giving ttnimo- jjpj allowed to be a witnefs in that cafe. And in Fut^vood*s. 

upon the Itatute of 3. Hen. 7. c. 2. the woman was allowed 
tiMion in '^thc to bi? a witncfs. 
fpiritual court. * i r i • r 

And lo ihc was m this cafe. 

%. Vern. 79. 

so. Mod. 193. II. Mod. 224. Stra. 633. i . Peer. Wms. 6 1 r . z. Hawk. P. G. 46. f. 24, 

(a) I. Vent, 243. 3. Ktb. 193. (i) Cro. Car. 482. 484.. 488. 49*5 


^[9] 

f^afe 5. 


^ Cqdlip ay^dinft Riindall. 

trinity ’Term, Z. Will, tif Mary, Roll 646. 


An aflion on CTION ON THE CASE. I'hc plaiiitilF declared, that on 
the cafe wijlU /"X twentieth day of Alayy in the thirty-fixth year of 
years againft iiis Charles the Second^ he was poflefled of a term for years in a houfe, 
unds-T leifLe, for and that the fame day he let it to the defendant for feven years by 
jo negligemly indenture, by virti^e whereof he entered, and afterwards fo negli- 
gently kept his fire that his houfe was burnt. The defendant 
r pleaded, non dimjit pcr.indenturaw^ praelUiaftimodo et forma pronty 
^ down. ■ and upon this they were at illue, 

C. I. ^liow. The jury found a fpecial verdict; the fubftahee whereof was, 
J*®- That the plaintiff was poftefled of the houfe, and that by inden- 

I c Omib bearing date the 25 Mayy made between him of the one part, 

sVd.* ^. Salk! til® defendant of the other part, he demifed die tcnvimcn^ 
,5^ S.C. iz. Mod. 14. 8. Mod. 275 1 2. Mod. jcp. 151. Cornyns,32. S;ra. 405. ^50. 763, 

99. 264. 7^7. 1. Com. Dig. 180. 2<i.|.. ^ 
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to the defendant and his affigns for feven years j «* except and Cvoitr 

“ always referved out of the faid demife and Icafc to the plaiiitift’, again/l^ 
his executors and adminiftrators, the houfc commonly called 
« the new hqufe^ for the ufc of the plaintiff and his father, and 
of his and their family, if he or they pleafe to dwell therein, 

“ but not to be let to any other perfon; and at all other times 
“ when they do not live there, then to the ufc of the defendant 
“ and his affigns.” They find, that there was a new houfe m^ an 
old houfe^ and that a fire happened in a room of the new hottfcy 
then in the pofTeffion of the defendant, and burnt it down :,and 
if this was a demife modo et forma^ then they find for thj 
plaintiff; if not, then for the defendant. 

Tremaine, Serjeant^ made two points upon this cafe:— -the 
FIRST was upon the declaration itfclf. Whether fuch an aftioti 
would lie by the leflee for years againll his under Icllee ? And he 
field that it would, bccatife the plaintiff hijnfelf is chargeable to 
his Icffor by reafon of confcquential damages; it is like the cafe 
of a matter, who may maintain an adfion for the beating of his 
fervant. It is true, the Countefs of Shrcivjhury (a) brought the like 
action againtt a tenant at will\ and the judgment was, quod qu,.iens 
nil capiat per billam', but the reafon of that judgment v * hr- * f lo J 
caufe, at the common law, there was no remedy againtt a lellcc for ^ 

Ij/e, or a leffee for years, for voluntary or penmiffivc waire ; for they 1*5,. ’ 

having an intereft in the land by the act of tht leilor, it v/as ac- *• Vcm. 711. 
counted his folly to grant fuch cflates, without reftraining tlie 738- 
parties by covenants from\loing any walte [h). 

■Gilb. E. R. :a7. i. Peer. Wins. 406. 527. a. Peer. Wins. 140. 397. (606.) 3.Pcer.Wins.'6- 
Cafea T. T. 11. 16. ' '* 

The second point was. Whether upon this ifllie, non dhniftt if a dedaratlon 
modo et formd^ there is not a variancehctwccw the demife and the Uite that the 
.finding by the jury And he held it was not. For the plaintiff plaint'*? was 
declared, that he was pofllffcd of a houfe, and that he let it, he, P®***^^*^'^ of a 
which the defendant denied et formd\ and the jury find, that a houfeja^n^d". 
he did let the houfe except the new houfe : now the words modo et mifcti ti.c fame 
^orma are of courfe here (r), and no part of the ifl'ue; it is ttiil to the defendant 
a •demife of the houfe, and the legal intcrett is in the leffee (r/), yea* it 

the other had only a privilege to live in part of it; and if denied, 

of non dimi/lt tuodo et forma } a venlifi fitiding> that plaitftiiT was poflllled of the houfe, and demifed 
f‘ the houfes to the defeiiclant for feven years, except that part called the ntw l.oufey and wliich part 
was let to him as tenant at nuitl,'* will not fuppoi t the declaration.—a. Roll. Abr. 692. 3 . 1 -eoi). 80. 
Hob. 53. Cro.Jac. 140. l.d. Ray. S64. 8. Mod. 3. 10. Mod. 300. li.Mod. 64. iitijf. 187. 

3. Peer. Wms. 493. Corny. 478. Stra. 514. 845. 1089. 1125. Cowp. 766. Dougl. 377. 73^ 
I. Term Rep. 447. 659, 

3. Co. 13. coroperce be made by fuch perfon 

(i) By 14. Geo, c, 78. f. 86. “ no for any daitiage fun'eted thereby, any 
adtion, fuit, or procefs whatever fliall ** law, ufage, 01 cuilog) to the contrary 
f* be had, maintained, or profeented ** notwiilitbiidlu^, &c. &c.** 

P againft any perfon in whofe houfe, (r) Co. Lit. iSi. b 

chiimber, ftable, barn, or other build- (J) l*yot v. Lady St. John, Cro. Jac. 

•* ing, or on wholb eftate any fiic fhall 349. 

M accidentally begin^ nur lhall any rc- 

he 
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Cuni.f» he had no remedy but by action of covenant, for it will not create 
agatn^ intereft as will maintain an ejectment. If a jury fin(^ 

Run pail. ought, yet judgment (haJl be given for the plain- 

tiff": there are many authorities to this purpofe; as in wafte (a), 
the defendant made a feoffment to the ufe of himfelf for life, re¬ 
mainder to the plaintiff and his heirs; the defendant pleaded that 
he was feifed in fee, and traverfed the making the feoffinent; and 
the jury found that he made a feoff ment to the ufe of himfelf for 
life without impeachment of wafte; yet the plaintiff had judg¬ 
ment, becaufe the jury had found, fuch an eftate as was allcdgcd 
by him; and though they had alfo found that it v/as difpunifhablc 
of wafte, it being more than what was in ifluc, yet the defendant 
having taken no advantage of it in pleading, the plaintiff recover¬ 
ed (^). But this cafe depends upon the coiiftruction of the words 
in the exception, in which If the fubfequent words qualify thofc 
which go before, then an intereft paffes to the defendant. Now 
the exception, as it ftands by itfelf, feemsto be againft the plain¬ 
tiff i but the fubfequent words make the fcntencc plain, that a 
liberty only is referved for the plaintiff to ufe the new houfe (r). 
'^f'here arc feveral cafes which prove that precedent claufes may 
be qualified by words which come after in the fame fentence; as 
a demife of the demefnes of his manor, in which the leffor alfo 
granted the keeping of the park, it was held that the foil of the 
* [ 11 ] park did not pafs, though the firft words did carry * the wfholb 
eftate; but the fubfequent words Ihew in what maimer he fhall 
have it. 

Another reason urged for the plaintijf was, that this ex¬ 
ception is void, bccaufe it is contrary to the demife j and to prove 
this, a cafe was cited out of Dyer {d)y which was, Hufband and 
wife had a leafe of a houfe in Fleet-Jireet ; the hufband made an 
under leafe for part of the term, excepting the fhops for his own 
proper ufe; the hufband dies j the wife entered and was oufted, 
and brought an ejectment for the whole ; and my Lord Dyer was 
of opinion, that the fhops being leafed generally, and the except 
tion being only reftrained to the ufe of the hufband, without fay¬ 
ing “ his executors or afligns,” it was contrary to the premlfe.f 
and fo the exception was void; which, he tells us, was the opinion 
of the other Juft ices tandem. It is true, the fame cafe is reported 
in Bendloe (f) j but that report cannot be true, becaufe it refers 
to Dyer^ where it is otherwife. It is likewife reported by my 
Lord Anderfon [f) that the exception was abfolute; but this 
feems to be upon the firft argument of that cafe, for my Lord 
Dyer Is exprefs that tandem the Judges were of another opinion. 

Clare v. Cro. Eliz. 41. (d) Dyer, 264. S. C. Bendl. iSi. 

S, C. O^en, 91. . See alfo Moor, SSo. Lane, 69, 

{b) Year IJoo?: 13. ll.n. 8. pi. i. (r) 181. 

(r) 3. BulA. 68. Owen, 64. 1. (/) i. Apd. 52, 

Cro. 20II. 


Roe, 
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Roe, and others, contra. As to the first point it was 
aj[gucd, that this a£lion would not lie by a lefle^ for years againft 
his under lelTee, for this exception made him only tenant at will 
in the nezv houfe^ which was never demifed to the defendant, but 
totally excepted by exprefs words {a). It is an exception which 
does not go to the whole term demifed, but it is reftrained to tlic 
. time when the plaintiff (hall rcfide there} it imports no more than 
an agreement when one does not ufe the houfe the other (hall, 
-and therefore no intereft paffes: if fo, it cannot be a demife 
for feven years modo et fortna-t it is only a leafe at will: and for an 
authority in point, the cafe of Hornby v. Clifton {li) was cited, 
which was this: Hornby made a leafe of a houfe to Clifton^ “ except 
“ and always referved two chambers, &c. profuoproprio iifu et ocqu 
“ patione** Hornby died j his wife married again; and the hufband 
entered into the chambers excepted, and being turned out, he and 
his wife brought an cjectmcntj and, upon not guilty pleaded, they 
had judgment, becaufe the exception wasabfolute, and the words 
“ pro fuoproprio ufu'* were held tube vain and immaterial. It was 
agreed, that where an exception is repugnant to the premifes the 
grant is void, but it is not fo here : * ffhat the end of an ex¬ 
ception is to take fomething out of the grant which would other- 
wife have pafTed, and it is always of fuch things which iye in 
being at the time of the making of the grant. Here it is “ except 
“ lnd*always referved, &c.’* now this word ^^ahuayC^ is of as great 
fignification as if the whole term had been referved. But it muft 
be taken either as a defeription of the thing excepted, or a de¬ 
claration for what purpofe it was excepted. It cannot be taken 
^ in the firft fenfe, and therefore it muft be conftrued as a declara¬ 
tion to what ufe it was excepted, and that is by the exprefs words 
to the plaintiff and his alllgns. Befides, this houfe was not to 
“ be let to any other perfon whatfoever,” which words would be 
idle, if the plaintiff had only a perfonal ufe to himfelf. 

The Court making fome doubt, upon the firft argument, 
whether this was a tenancy at will by the fubfequent words, one 
c^ the Juftices being of opinion that the defendant could not be 
tcrtint at will, becaufe the plaintiff muft have been noii-fuitcd if 
he had not proved a demife for fevcu years, therefore time was 
taken to confider of it. ^ 

Afterwards in Hilary Term^ in the fourth year of the King^ judg¬ 
ment was given: First, That the defendant was tenant at willy 
and no more i that this could not be a leafe for feven yearsy be¬ 
caufe it was at the pleafure of the leffor when and how long the 
defendant fliould enjoy it; and therefore it was held that the new 
houfe was abfolutely excepted out of the demife, ain| it was fuch 
an "exception which was not qualified by the fubfequent words, 
being fujly excepted before. 

(fl)'z. Saund. zo 6 . i. Sid. 40$- *• S*- 

O^ep, zo. Cjo, Eliz. Z37. Bend, its. 

Then 


If a man be pef- 
feflttd of a iMW 
hiuft and anjild 
houfe, an^) make 
a ieafe with an 
exception cf tiie 
new houfe for the 
ufe of the tejjor 
when he pleafecw 
to rcfide there, 
and at ether 
t«'ties f»>r the ufe 
of the leffecy the 
ntou htuft is 
wholly excepted 
out of the de¬ 
mife i but the 
latter words 
make the Iclfce 
tenant at •will. 

Co. Lit. 47.a. 
Dyer, 19. 

5. Cti. 11. 

•[12] 

Cro. Eliz. 5ZZ, 
Roll. Abr. 
4 SS- 
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Urn XT Secondly, As to the a< 5 tioii it was held, that he who has the 
afraitji inheritance cannot have an ai 5 lion agaiiift tenant at will (a), but 
KoMUAit* Icfl'ee for years may: that in this cafe the cftate is not the 
qucilion, but confequential damages. 

Thirdly, I'hat the finding of the jury was out of the iflue 5 
for if trefpafs be brought, and the defendant (hould plead fan frank- 
tenement^ and the jury find him tenant in common with another, 
there is a goodcaufe of ailion found, but it is out of the ifllic, 
and will not maintain the declaration. 

J\jDGMENT w'as given for the defendant. 


n « 3 ] 

Cafe 6. 

Am ai5)inn on i 
f i-rf cafe wiii not ^ 
Jicagainfl aper- y.' 
fon for fuina [Vj 

anotlier in thk 
c . or 

S ^ R IF 3 

Court in /.on- 
d''.n for aruars 
of vent clue in (t 
iJic eountry, 


(a) See 5. Co. J3. Cro. Eliz. 777. 784. i. Salk. 19. 

* Baugh againjl Killingworth. 

'T^HE plaintiff was indebted to the defendant for the rent 
of a houie and lands in the country, and coining to London 
v.';;s arrefied, by the defendant, by virtue of a plaint levied in the 
fherllF’s court of London ; for which the plaintiiT brought an adtioii 

11 1 1 /«Tirt_ -. 1 - /••IT.*'ll* .1 • % it 
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Mod. 

(C 
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year of the reign, &c. unjuilly and malicioully at London^ i^c. 
the faid Baugh^ by pretence and colour of a certain ip the 

cou'-t of the lord the king and the lady the queen then held 
before John Fleets gentleman, then one of the flieriffs of the 
city of London, in lus cOMP riiR, Jltuated in the parifh and 
ward aforefaid, entered and levied at the fuit of the faid Killing- 
worth upon a certain pretended aiH ion, to the great pretended 


aiorclaid, to wit, for the Ipace of fix days, for want of fufiicient 
manucaptors and bail to the faid pretended a6tion, for the pre- 


8 Mod 4S". *‘1-*^, ‘iiui eiaiu LUC cinie 01 uiearreii aiju iinpri'. 

“ foninentof him the faid Baugh, nor at any time before, had caiife 
lo.'Mod. 145 of action againft the aforefaid Baugh within the jurifdiiffion of 
#09. no. v-y. « the faid court j b" tcafon of wnich uniuft and malicious arreft 
Mwi ** and imprifonment of him the hid Baugh, he the aforefaid Baugh 
4P3* 3^5 ^ ^ prifon and cuftody byall the time aforefaid was de- 

^ ^ « tained and deprived of his liberty upon the pretended adlioii 

“ aforelaid, for the damages aforefaid, but alfo compelled to un- 
“ dergo great labours, and to expend divers fums of money for his 
“ rcleale, by the arreft and imprifonment aforefaid j whereupon the 
“ faid Baugh la}’s, that he is injured, and hath fuftained damages to 
“ the value of fifty pounds •, and thereupon he brings his fuit, &c.’* 

Upon ifi’uc joined they went to a trial, and the plaintiff had a 
verdi«£i:. 


Tremaine, Serjeant, now moved in arreft ofjudgniv-nt, that 
there was no rcafon (as he ullcdg'-dj to ground an acUon on the 

cafe i 
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cafe; for though the sheriff’s court had not an original ju* B^uen 
rifJiilion of the caufc, it being for rent due for a houfe and lands 
iij the country, yet when the plaintiff was in the city, that 
court had a jurifdidion over his perfon. • Befxdes, he might # r ^ i 
luive pleaded to the jurifdi£tion in that aft ion, vi^hich was brought L 
againfl him in the Compter, which he had not done ; neither 
did he alledge in this declaration that he was held to unreafonable 
bail; for if that had been fo, there might have been fome colour 
for this aftion; but upon the pleadings there is none. If a fuit 
fliould be commenced for which there is but a probable caufe of 
aftion, yet the defendant in fuch aftion fhall not be entitled to an¬ 
other fuit againft the plaintiff (a). So if there be j udgment againft 
the defendant for a debt and damages, and before execution the 
money is paid to the plaintiff, who thereupon releafes the dcfdn- 
dant, and afterwards takes him in execution within the year, yet 
he fhall not have an aftion for this vexation, but muft bring an 
audita querela (b). So likewife if he take him in execution after 
the year it is erroneous j but an aftion will not lie; he muft bring 
a writ of error. 

And for thefe reafons the judgment was flayed. 

(a) j. Roll, Ahr. loz. (^) Cro, Jac- 133. 


Hodge a^ainft Clare. Cafe 7. 

CCI^E FACIAS was brought by John Ilodgiy as adminiftrator Dcmur.er to a 
^ to Alexander Hodge during the abfcnce of Hannah Hodge^ fcire facias by 
upon a judgment rccovered,in this court ; upon which there was anaUrainiftrator 
a writ of error brought in the exchequer ciiamber, and the judg- 
•nient affirmed. 

The defendant demurred to the feire facias-, and for caufc fhewed. 

First, It does not appear that ani judgment was given in the A/drc facias on 
exchequer chamber (upon which this feire facias is now brought) * judgment, in 
to have execution ; for the words “ adjadicat.fuer,*’ were ieft 

weie oniit:ed. 

Secondly, It is not averred that Hannah was abfent at the a fd-e facias 
tj^ne of the adminiftration commitu-d to John Hodge, and fo con- by an ad.ninif- 
tiafted. '1 'his objection was aiilwcreci by the Court, that tra^r duranu 

the party ought to plead ir ft/). a^fenua, mult 

^ ^ avow that the 

executor, or ntx! of /an, is ahfent. Sedqiuere. 5 Co, Pigot’s Cafe. 3. Ktb. 2i». 

Thirdly, I'hat the aJniiniicration was void, becaufe of the an admlnif- 


fentid 


(a) In the cafe of Slater v. May, 
6. Mod. 304. it is find, that the abuvt; 
n^^ort i:t ctiis point of the cafe is not 
la^\, ncr agreeable to the Roll; and in 
S. C. 1. Ld. Kay. .171- it is rlKti-rtnin. 
el, adm'.i’i trator i/h» <»Z>- 

bring an attiun, he nrult Ihevv in 


an abfence beyond the feat. 


h- drclaratlcra that theexerntor, or next 
of It n, i', i'l pu tihus trarfi/sarinis ; and 
llr 1) faid, th.n upon fc ircbing the Roll, 
in tile .ibuvr caR-, there app ars a full 
averment tbe^ HuKn.tb tiodnie was in par -. 
tii'Ui trarfmui inis. See all6 M.ijot v, 
I'eck, 1. Lutw. 33S. 

Tent* 
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Hodge fent (a), * This was alfo anfwercd by the Court, that it 
again/I {hall be intended out of the kingdom. 

1 1 Fourthly, Thatitmuft be void, becaufe the ordinary has 

power to grant adminiliration by the common law} the autho- 
fi*y be granted which he has is given to him by particular ftatutes. By the 
to a ftranger ftatute of 13. Ed%v, 1. c. X9. Commonly called the Jiatute of 
during the ah. pf^^ejtmtnjier the Second^ hchzs powcT to dit'pok oi thic ^^’O.Xs,s of i^tT- 
oV kin^ **^* ”*^*' ^>dng inteflatc. By'the ftatute of J3. £dw. 3. c. 11. he haS 
® power to appoint adminiftrators j and by the ftatute of 21. Hen. 

8. c. 5. that power of granting admintftration, which before was 
s 7 c. a. Peer. general, was now reftrained to the wife or next of kin. Now 
Wms. 579. if the ordinary exceed the authority given to him by thefe ftatutes, 

Fitzg. »oz. tlien this Court will prohibit him. But fuch an adminiftration as 

^**8 66^* warranted by any of thefe laws, becaufe it is diretlcd 

8x4. ^zojs. ^ whpm the adminiftration of inteftates eftates fhall go j but it 
taiS. is not appointed by any of thefe ftatutes, that it (hall be granted to 

any one during the abjence- of another, and therefore the grant of 
this adminiftration muft be void. It would be very inconvenient 
if it fliould be otherwife in reipedl of debtors and creditors, be¬ 
caufe this adminiftration is determinable upon the return of 
' Hannah Hodge into England^ of which all debtors muft take no¬ 
tice at their peril; and it would be alfo very hard upon the credi - 
tors, who having commenced their actions againft iiich adminif¬ 
trators muft then begin again. 

But thefe objedions were not allowed, for all of them n^ay be 
made as well againft an adminiftrator durante minore a;tate^ which 
is very like this cafe; and yet fuch an’adminiftration is held good, 
becaufe it is in a manner granted to the right perfon, who havs. 
thereby good authority to receive the eftate (/»). 




(a) This point of the cafe is con¬ 
firmed by the opinion of the i..ourt in 
the cafe of Slater v. May, i. Salic. 42. 
3.'Salk. 23. 6. Mod. 304. 2. Ld. 

Kay. 1071. 3. Danv. Abr. 351. pi. 4. 

(A) Fiom a manufeript rtport of this 
cafe, produced by Mr. Pun H'illxams in 
the cafe of Walker v. Woollaftun, 
a. Peer. Wms. 579. it appears that Mk. 
Pa ATT, formerly Lord Chief Juftice, 
was counfel in this caufe; and that he 
objeAed it was a void adminiftration, as 
it might end foon after it was granted, 
and yet r.eitlier the adniiniftrator himfrlf 
nor any of the debtors to the tftate of 
ttiedeceafed knowwhen ii ended,Tiecaufe 
the next of kin might return from beyond 
fea, and the adminiftiator or the debtors 
mf the deceafed know nothing of it; 
that by this meails the debtors of the de- 
ceafed would drawn in to make pay¬ 
ments to the adminiftrator after the next 
of kin returned, and confequently after the 
adminiftration was determined ; and that 
fuch an adminiftrator durante abftntid 
might be difeouraged from bringing ac¬ 
tions againft the ckbtors of the deceafed. 


forafmuch as fiich aAion muft abate by 
the return of the next of kin from be¬ 
yond fea before the judgment, and the ad¬ 
miniftrator lufe his cofts : But thc 
CuutT adjudged fuch an adminiftration 
granted durante abfentm to be good ; be* 
caufe, as ftaied i. Luiw. 342. it 
** would prevent the grand inconvenieive 
** that muft enfue, if the debts of thdde* 
** ceafed could not be recovered during the 
abfence of the executor beyond fea j” 
adding, ** that if any of the debtors of the 
** deceafed paid his debt to fuch an admi- 
'* niftrator durante abjentid, though it waB 
** after the return of the executor, yet 
** if the debtor who paid the money had 
** no notice of fuch return, it would be 
“ a good payment.’' b. C. 2. Peer. Wms. 
580.—And in tbecal'e of Slaughters/. 
May,i Salk. 42. Holt, fays, 
it is but leafonable that the ordinal y ihould 
have power to grant adminiftration during 
abftnee as well as during minority or fen-^ 
dente lite ; and that fuch admin^rator 
is anfwerable to the executor. See the 
record of an adion by an ator 

during abfence, a. Salk. 751. 
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* Jones agalnft Beau. 

AN INDEBITATUS ASSUMPSIT was brought for the profits 
/A of the office of the chancellor to the Ktjhop of Landajf. 
^ ^ The defendant pleaded mn ajfumpjity ajid this, being an 
iffiie direfted out of chancery, was tried at the bar. 


The bill was exhibited in that court by the now defendant for 
the books belonging to the office, and to quiet him in the pof- 
f(!fQon thereof. At the trial in this court, the defendant, by or¬ 
der of the court of chancery, was to admit the receipt of the 
profits of the office to the value of five pounds, and was alfo to 
admit the copy of the patent imder which the plaintiff at law 
claimed, and the confirmation of the dean and chapter. The pa¬ 
tent was made in the year 1672, by Francis David^ then Bijhop 
of Landaffy by which this office was granted by him to Dr, Lloyd 
and the plaintiff Jonesy and to the furvivor, and that Dr, Lloyd 
was dead. 

The point, therefore, now tried was. Whether it had been an 
ufage in this diocefe to grant this office to two ? and* it muft be 
fuch an ufage as was before the making the ffatute of 1, Eliz, 
c.* iQi otherwife it will not warrant fuch a grant. 

The 


•[161 

Cafe 8. 

What (hnll he 
fufficic-nt evi- 
dance to prove 
an Iffue,** Whe. 
ther the o<- 
Ace of chan- 
cellor of a 
** diocefe had 
** been ufualfy 
granted to 
“ two perfons, 
“ before thefta-^ 
“ lute I. Elii, 
“ c. ig.’* 

S. C. Poft. 19. 
» 7 - 

S. C, 2. Salk. 

465* 

S. C, I. Show* 
a88. 

S.C.Carth.it). 
S* C. II, Mud. 
10. 

Carter, 213. 

I. Burr. 221;. 
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Joke* 'I'hc plaintifF produced four grants of this office to two per- 
^atnft which three were made in the time of one biftiop, and 

tlie laff was made in the year 1620, and no grant thereof after-* 
^ ^ wards to two, until this to Dr. Lloyd and the plaintiff ’Jones. 

[ ^^7 3 * The Counsel Jor the defendant thereupon iiififted, that if 

the plaintiff had any title, it was gone by non~ufcr\ for the chan¬ 
cellor being a judicial officer, the mn-ufer is a forfeiture of the 
office, it being for the adminiflration of juftice. 

In mjfumpjit for The BISHOP, being in court, offered to be fworn to give evi- 
profits of the dcnce concerning the ufage in his diocefe, and that he had granted 

office of chan- this office to one, &c. 
cellor, the bi- 

fhop cannot give But this was not allowed ; for if the plaintiff has a good title, 
•vidcnce of the then the grant made by the bilhop is void j and it was compared to 
ufage of the dio- ^ patron in an ejectment, who is never permitted to be a witnefs 
of the grant. maintain the title of his clerk. 

xa. Mod. 40. 37%. 385. i;i2. Stra. loi. 65a. 728. 828. 1043. Ld. Ray. 85. 91. 396. 

507. 1008. 1411. X. Term Rep. 262. 3. Term Rep. 308. 

A grant of the Then IT WAS OBJECTED, that fincc the plaintiff had pro¬ 
office of com- Jm-ed no grant to two perfons but what was fifty years alter 
fifty*ye*rs"after fta^ute I. Elix, c. 19. it Would be a very difficult matter to 
uElita. c. 19. perfuade the jury to take it upon their oaths, that the office was 
it good evidence granted fo before the making of the ftatute. 
to prove that it . - , 

was ofuai to But Pemberton, Serjeant^ anfwercd, that thefe grants were 
grant fuch of- only produced as evidence that fuch were made, there being no rc- 
?ce »o two 1^- cords extant relating to this matter before that time. 

ions at the time ° 

ofpaffingi.£/is». And Dolben, JuJl tce^ remembered Ridley*s Cafe-, concerning 
*• the office of RegijUr of Brijlol, wherein my Lord Hale was of 

5. Co. 15. opinion, that if it could be Ihewn that fuch grants were made fome 
time after i. Eliz. c. 19. it would be an evidence that fuch were 
alfo made before the ftatute. 

Ifafpecialver- The Jury found the matter fpecially, and the point upon the 
did find that an fpccial verdift was, Whether the office of a chancellor, which, 
office has ufual' hath been ufually granted to two ever fincc the ftatute of i.Ellk* 
*9- can be granted by law ? 

/acsthe 1. E/iz. c. 19. it /hall betaken to have been fo granted he/ore the fiatute. 

Minifierial of- In the argument of this cafe it was admitted, that offices mi- 
ficM, and alfo nifterlal may be granted to two, and fo may alfo fome judicial 
offiM* ^created o®ces which are cftablifhed by a6t of parliament; but if fuch 
^ftatutes,may offices are of antiquity, then a grant made to two is void; and 
be granted to therefore if th^ office of prothonotary of the common pleas, or 
twoperfons.but thofc of chief juftice of either court, are granted to two, the pa- 
an ancient jtidi. aj.g yoM becaufe they may differ in judgment, which would 
be a delay to juftice: fo here this grant may be of public injury j 
for if it be allowed to be good to two, then one may abfolve,.and 
-^8 E *4*.V*>. otl'er may excommunicate. 

Cro. Car. 258. Jonet, 263- Wincl^ Ent« >2. Cafet^ T. T. 97.149. 


SrconolYi 
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Skcondi.y, This grant is void upon the ftutute of r. EJ'iz. 
c. 19. which cnaas, « That all lawful grants made by occlcllaf- 
« tical perfons of any office in old time wont to be granted, fhall be 
« good.” * Now this cannot be a good grant, if the office have 
not been ufually granted to two in old time, which is not found 
by the verdict, for there was no evidence to that purpofe, 

E contra it was argued, 'I'hat the grant of this office is 
good j it is like the grant to two Iheriffs ; or of the auditor’s place 
of the court of v/ards («), when that court was in being, which 
was partly a judicial office. It is not void at the common law^ 
and, if fo, the ftatute of i. EUz. c. 19. makes no alteration as to 
this cafe ; for that retrains bithops from making “ grants of lands, 
“ tenements, and hereditaiiients, being part of thcT polleffions of 
“ their biftiopricks, other than for twenty-one years or three lives, 
“ from the time of fuch grant, which has been ufually demifed, 
“and w'hereupon the old accuitomed rent, or more, fhall be re- 
“ ferved.” But a grant of an ancient office, in fuch manner as it 
has been accuflomed to be granted, is out of tiiat Ihitute; the 
makers whereof chiefly regarded the revenue of the fuccefliu', 
that he might have fuflicicnt to maijitain hofpitality, and to repair 
the dilapidations of the church, if aiiv fiich fhould be j which 
might not be done, if the acts of his pi\ decdi(ir ihouldbind l»in. 
But this is an ancient office, and being graniablc to two, it cannot 
be S. di»iiuution of the revenue of the fuccell'or (^),aud therefore 
it mull be exempted out of the ftatute. 


JoH'-’l 

Beau. 


ar 


Wh'Tevj 
oB'icv of coni> 
miffiry was 
ufually granted 
to two peifooj 
Before i. Eliz. 
c. 19. the 
Bifli(!p may 
continue to 
grant it to two 
perfons. 

10. t’o. 61. 

Urielj. 31. 

Cio, Car. 4S. 

Jones, 264. 
Skin. 104. 


Curia. Nothing can fupport this grant but nfage : and there 
enough found to induce the Court to be ct opinion, that 
this office was anciently granted to two before the fbtute, run y 
HKLDthisgraiit good ; and judgment was given for the plaintiff (c). 

Afterwards the defendant jit’ciu libelled againfl: Dr. "/ones^m the 
Ipiritual court, for his ignorance in the canon and civil lav/s, 
the knowledge whereof, as he fuggdled, was required in a chan¬ 
cellor i w'hereupon Dr. Jones brought a prohibition as follows ; 


(•) Auditor CuII’s C ifc, ii. Co, 3. (c) See the cafe of Sir John Tre. 

(bf Bridg. 29. Cro, Car. 47. la^Miey v. Tlie Bilhop of Winchdlcr, 
10. Cu. 58. 1. Burr. 219. 

* Jones a'j;a}njl the Bilhop of Landaff. 
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*[>93 

Cafe 9. 


pULIELMUS EPiSCOPUS LANDAV.y«///. ^ ref- Adtionforfuiag 
pondend. Johan. Jones Legum Doitori vicar, tn fpiritualib, after a prohibi- 
general, ct cur. confijhr. eplfcopal. diocef. Landav. 'ial. prin- 
cipal. qui tarn pro domino rege ct domina regina quam pro feipfo fe- 
quitur deplacito quare fecut.e/i placitum in Curia Chrijiianikiiis contra 
J>robiljition.di£l.domini regis etdominev regina cipriusinde in contrarium 
dire£i. at delibcrau Et unde idem Johan. Jones qui tam^ is'e. per 
pJosuAM Mokris attorn, fmm queritur quod cum ojicium vicar. 

C in 
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JcH Es in fpiritual. general.five cancellar, principal, effidal. f'p isc. Land A- 

viiN. prad. eft antiqvum cffutHm ac d tempore cuius contrar. memoria 
i^ANDAFF. ^otninum non exjt.t quandoeunque qfpeium tllud accident vacuum ejfe 
; presdicl. efiicium concejf. et conctjfibile fitit et dari et concedi con- 

ViMf °(^encra° perh piscopumLandaven./jja tempore cxifim.alUui per fanes 

or Chancellor/ idon. pro termino vites fu<s feu aliquibus duabus personis idoneis 
conjunStim et divifim pro termino vitarum fiarum et vites alterius 
grantable to diutius viventis ac fecundum hujufmodi cmccjfionem habit, et gravif. 
two perfons for j^xta for mam et eff'eclum hujufmodi cmccffion. curnque ojfficium 
presdtSi.fuitvacuum. Jcfuperinde Franciscos, n«^rrKpisci»pus 
Grant of the of- 1-«ANDAVEN. 7 die Septembris^ anno Domini 1671, «/>«<!/L.NDQN. 
fice. presdidt. v dele ct in parcch. beat at Manat de Arcuhus in war da de 

Cbeape per quafdam litcras fuas patentes figillo Juo epife. figiilat, 
per eundem JoHANNEi^^ yw/ 6ff. hie in curiaprolat, geren. datf 
eifdcm die ct anno pro diverfis bonis et Icgitimis caufis et conjiderationih. 
ad animam fuam in ea parte fpecialitcr moven. dedijfety concejfijft^ et 
. confirmajfct profeipfo ctfucceftoribus fuis EpiscoPis LandaveN. di- 

* [ 20 ] leiiofibi in Chrfio Richardo Lloyd, Dodior. un. advocator.. 

ahties Curies Cantuar. dcArcub, London, etpresd. JoHANNi JoNES 
gui tarn,, isfe. per nomcn JoiiANNls Jones Artium Magijiri et 
Collegii y fus Oxen, focii et eornm utrique conjunctirn et divifim et 
eorum aiteri diutius vlvrnti (ipfis Richardo Ll.' yd et Johan. 
Jo.-iES perfnis idoneis ad officium iliud hrnd. exifien.) pratdiciwn 
ofiictutn vicar, in fpu ituaUbus general, et officinl. principal, in et per 
totam chitat. d'oeef. et jurifidiclion, Landaven. pra’ci. et p' otltden. 
Curia ]r..VlsQ.oVh\..\je\.tsiiAW^H.prat:LubiUbt:tinfi a dioaj.pi isd.con- 
Jlitut. five conjiituend. eofq. et eorutn uxrumque conjundllm et divifim 
vicar, in fpirituaiibuf general, et cur. ccnffiorial. epf/.pal. Lnn- 
daven. prad. official, principal, conjlitut prafccit bahend. exerccna. 
llahuiJam. tcncnd. et gaudend. presd. ffficium ct offi.cia a: c iam omnia et fingu.a 
pratmiffia cum fuis pertinen. quibufcunq.presfat. Richardo Llovd 
et JoHANNI Jones qui tarn lAc. conjunCtim et corum utriq. per je 
divifim et eorum diutius viventis per fe aut deputat. aut Jurrogat. 
fuos fufficientes quofeunque fine impeduion. impedimenta aut molejliu 
fuavelalicujus fuceffirum Episcopor.Lan da v .presdiSl. una 
cum omnibus et fugulis feodis vadiisprofic. commoditatib. emdumentis 
ct honorariis qnibufeunq. ad officium prad. fpeSlan. ct pertinen. ac 
ration'' et intuitu pramiff. rum vel eorum aiquorum de Jure corijuetu- 
dine vel alio qttoquo mods dibit, ct fotvi eonfu. t. a tempore conJeQion. 
liter arum puten. prad. pro ct duran, tcrn.ino et termini s vitarum na- 
turaliiim eorundem Richaudi Llovd et Johann is Jones ct 


eorum utriufq. diutius viven. ^uam quidem conceffian. prafat. Ri- 
CHAKDO Lloyd joHA\NiJoNES qui tarn., <Ac. in forma prad, 
iConfimtied hy fa^. ct omnia et fingula in eadim content, poftea fed. prtmo 
the ilean and Jl/Jartii anno domini ib'jl. fupretdiot. per Decanum etCapitul. L 


phapter 


die 
Lan¬ 


daven. apift London. pradUt. in parochia et yvarda pradist. per 
q'ucddam feriptum fuum confirmationis figillo fuo Capital, figiilat. 
quod idem Johannes qui tarn., tsfr. hie in curia profertgeren. dot, efi 
eifdcm die et anno in vita prafat.Y'RAKCiSi. /««<:Landaven. EpisC. 
prad. exifien, ac in vita prafat, Richardi Llovd mod’} dfunH, 
jutifiegverunt ct confirmaver. VirtuU quarumquidem literarum patent 
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ac confirmation, indefit ut pnefertuTj fuB. prceditl. Richardus Jon** 
I^SOYD et Johannes Jones qui tarn ts'c. fwr. de cffnio pr.vditio 
cam totis feedis proficuis pcrquifit. et pcrtimn. adinde fifitan. feifit. ut 
de libero tenemento pro termino viiarumfuurum etvitce torum olt. rius **'*®''* 
*di:ttiusviventil. Etficindtjeifit. exiJien.idemld.ic.ii\KJi\ 5 ^hhO'{ji ^ 2 I J 

Pqfiea fcilicet decirnodie Decembris, anno Domini npud Lond.n, 

prad, in taroch.et wardaprmd, obiit de tali Jiatu indefeiftt. ctprad. Granites died. 
Johan,Jones ipfiumfupermx. Pojicujus mart. /Vr’w Johan. Jones 
qui tam^ fcf c. fuit de offido preed. folus fi’ijit. ut de libero tenemento The other folc 
per jus accrefeendi, (sV. ac Jic ofifidum iflud cum omnibus feodis pro~ ^c'^e*** 
ficuis etpertinen, adinde fpebian. gaudere et habere debuit et debet vtf^ 
iute concejfion. et confirmation, prepd, cumquc omnia et ftngula placita 
et negotia tangen. et concernen. liberum tenement, ac jus et tiiulum 
aliquarum terrarum offidorum ct hereditament, ac validitat, inter- 
pret, vigorem vcl effedlum aliquorum donorum concejfion. five confir¬ 
mation, infra hoc regnum jingliee fad, ac etiam interpretation, char- 
tarum et concejfion. ad dominum regem et dominam reginam nunc et 
CO) onam Juam regiam ct non ad Curiam Cirijiianitntis ullo modo fpec- 
tant. et pertinent, ac per leges terra hujusregrd Anglia in curia domini 
tegis et domina regina de record, coram ipjis /egc et regina vcl jujli- 
iiariis fuis curiarum illarum aejudidbus J.cular. et temporal, et non 
in Curia Chrijiianitet. ncc per jur.Jive cenfuras ecdcjiajlic, ullo modo 
triari terminari et dijeuti debeant ct femper hadenus conjuever. efdc- 
hue^. prad.tamcn Gulielmus modo LANUAVEN.Episc./>r<2?w^- 
rum ndh ignarus et leges hujusregni AngUa tnin.meponderuns ac iltas 


violare preponens et machinans prad. Johann EM Jones /<77«, 

dsfr. contra leges et fiatuta hujus regni Anglia indebite pragravare 

qj^rimete et fatigarc nccnon jus Jiatum titul. ct i itercJJ’e ipfius Jo- 

H ANNIS Jones qui tam^ &‘c. in et ad cjficiutn prad. evacuare ct vim 

validitatem concejfion. et confirmation, officii prad. in Jorma pradida 

full, per callidas ajjertiones et allcgationcs in hnc parte fait, in Curia 

Cbrijlianitat. triari et terminari cundetnque]on Jones qui 

iam, &c, ab executione officii prad. ac J'eodis et proficuis rffido pra- 

di£l. jpedian, et pu-tinen. bend, ct percipiend. amoVi.ri deprncaiet ex- 

clifdi caujare necnon dictum dominum regem et dominam reginam nunc 

et coronam J'uam rtgiam exhareditare cognitiohemque placiti qua ad 

ipfds^dominum regemet dominam reginam nunc in hac parte et coronam 

Juam regiam et non ad Curiam Cbr jl.anitat, ullo modo Jpedlat et per- 

iinetadaliudexamcn in Curia CbriJUanitat.traherc ipJrmjoHAnn'S.M 

Jones qui tam^ tfc. in Curia Cbrijlianitat. coram Georgio Ox- 

ENDEN * Lcpwi Dof.to)e.i alma curia Cantuar. de Arcubus London, * [ 22 J 

official, principal, legitime corjiitui. Jdl. apudLondon, ppad, in paroch. »« plaei- 

et war da prad. tent, poji conceffion. et confirmation, in forma prad. turn, ^ 

fa£t. deJuptr et concernen. val ditate ejujd, concejfion, et confirmat. ac 

prad. jus Jiatum ct titulum ipfius Johann is Jones qui tam^lAc. de 

et in officio prad. txaxit in placitum ac verjus ipfum Jghannem 

Jones qui tam^ CsV. ibidem diverj'os articulos exhiberi et qfijici cau- and exhibited 

favit quorum quidem articulorum tenor Jequitur in hac verba Jcilicetf articles in hae 

Imprimis objicimus et articulamus againft you the laid Dr. Ji-hn 

Jones^^TiX whereas you do execute tlie olKce of chancellor, and do 

^ 2 exercifQ 
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joNFs cxcrci{cecclc'{ir.ilIcaljurifdi6lion,by virtue thereof, within ourdio- 

*Ho Layiili\ff \ and whereas the laws ccclefiaflical of this realm 

^’lAKDAFr^*^ pofitively require and dire£V, t\vAK nhI/us a/f offirlum caucelltir. com- 
mijftonar, aut ojfflcial. admUti:inr od jnrifdidhn. quamlibet cxercend» 
niji qu! in ]ure civili ct ca.iotiico cniditus cxijfat Jitqne in praxi ct 
rnufts forer.fihus laudohiiitcr exnciiatus, you the laid Dr. 'John 
J^ncs (lo exercife the OT*ice of chancellor and principal olficial and 
ecclcfiaflical jiiriflielion in our diocefe of LnndojJ\ and are not 
in jure, civili ct runouico eruditus nec in praxi el cuufis forinfecis 
laudahilitcr exercitatusy nor have applied yourfeif to the Itudy and 
practice of the civil and canon laws, as requin'd by the faid ecclc- 
Jiaftical laws; but have wholly apjdied yourfeif for near twenty 
years lull patl, and do ftill, to the Ihrdy, praftice, and exercife of 
phyfic, whereby great prejudice and detriment may and doth arife 


fiftory court ought to be kept, and did net provide a furrogate to 
be refid.'nt there.—4. 'That he left his chancellor’s feal with one 
Philip Aladdox the regiltcr, and fomctinies with his wife; whereas 
it ought to be kept by himfelf or deputy.—5. 'Hiat he abfolvcd 
JVilliiun Cornijh and his wile troni a fcntcncc of excommunication 
for a clandellinc marriage, and had taken money by way of com¬ 
mutation of pcliance.—6. The eccleliaftical laws require, that a 
minillcr who marricth perfons clandeftincly, fliall be fuf|)cndcd ah 
officio et hcucficio for three y; r.rs, and a perfon fo decreed fidpendcd 
r 1 you in a few weeks * after abfolvcd.— 7. For menacing 
•- birtiojds apparitors in ferving a fumnmns.—8. For declaring the 

bifhop’s fervant excommunicate for ferving a monition under the 
C])ifc('pal feal. —q. For abfolving one whom the bilhop had cx 
comnninicatc d.—10. That he refiifcd an apparitor ajipointed by 
the bifbop to exurcife his office by a deputy, \md apjnjinted an¬ 
other in his room.— 11. For rcierving um! |)r(>hibiting the rcgiflcr 
to fetid the hook of Acts and bhitrics, that the bilhoji might in- 
fpefl the ii regularities in fome proc'. edings in the confiflory court. 
—12. Fr)r iffuingout public inf’iumi iits in his own name , Jo- 
if.ANNhs JviNKS Lcgum DcNor Rciuraui'(.hrifl'j patris Guli- 
EI.Ml pcruvjjionc diviua Lnudavc);. I'.pijc. nrarlus nifpiritualihus: 
geucralis ct official, principinis I,. itimc conjlitut. UHiv, )J;s ct /:>i"ulis 
(lericis ct litcratis in et per tot^.n: no/lram Layi lavcn. diocef. ds’e. 
—13. 'I'hat licenfmgof curates atid appai iion. was excepted out of 
his patent, yet 1 e hath cxercifed juritdiction contrary to the pa¬ 
tent.—14. i’y kceiifing proctors and apparitors, &:c,—15. Who 
have aiSted after monition given to you.—16, That he hath dif- 
pUiccd pcrlbns ajipcinicd by the bilhop to aCl as apparitors and 
pro6Vors.»—17. 'I'hat he cited all fchc'ol mailers and curates who 
aiSlcd without licence to appear before him, and to take licences, 
notw'ithftanding the reftraining claufe in his patent, where.by that 
power is referved to the biffiop.—18, 'Fhat he granted a licence 

for 
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for Evan Rees to marry Mary Tanteu^ being under the age of 
twelve years, and an heirefs, without the confcnt of her tutor or 
guardian.—ig. That he granted adminiftration to one, and af¬ 
terwards, without revoking it, granting a probate of a nuncupative 
will of the fame perfon to another as executor.-—20. That he 


Jones 
agaiaft . 
THE Hishop 
Lanu<\FF. > 


granted licenfes to fchool-maftcrs contrary to his patent. — 21. It E m 
q,uod Johannes Jones Legum Dnitor fuit et efi diocef. Lan- 
duven. Cantuar, pravinciee coq. intuitu ac. rationc hujus litis jiirifdic^ 
tion. hujus lurite mtorie (ubditus et fubjef.ius^ etponit ut fupra. Item 
quod de et jupra priemijjji;^ 5 ffr. iTE:M objUimu: et artieulamus quod^ 
prtvmijju omnia et fmgulafunt vern difdumq. doilrrem JoHANNEM ^ j- 
JoNF.s propter tementatis Jua excejjiim in pra‘>/ujfts neemn propter L ^4 
injujficit ntiam et ignorantiam Juam antedici, canoniee puniend. oc ab* 
ffficio fuo prtediSlo amovend.fore ct deberepronunciamus., Gu- 

LIELMUS LANDAVEN./irtfi// per eojdcm articul s in pi eediilu Curia 
Chrijiianitatis comm preefatXrEO^Glo OxENDEN et vemnt 

topiam inde in curia hie prolat. pirnius liquet et uppatet precd. Gu- 
LiELMUS Landaven. epife. eundem Johannem Jones qui tamy 
Wr. in pt wd.Cur.Chriflianitut.coram prnedUl.Q Eoitolo Oxen i) EN 
occafionc articulorum privd. comparere minus jlfjle ajh inxit ac eundem 
Johannem Jones qui tarn, (sc, deet in prevmijjis eondemnari etc de 
et ah officio praul. perdefinitivam di£l. Cur. Chrijiianitat»jentcnti*im 
deprivari totis fuis viribus conatur et indies niuchinatur ; ac licet breve 
diSifrut^ domini regis et domino; regina dc prohlbiiionie prafat. 

Georg 10 OxendeN ctal. jiuiicib :,5 in hac parte competent vuejimo 
die Novembris anno regni didt.r. domini regis et domintv regina nunc 
quinto apud London, pried, in paroehia et warda pried, in contrar, 
i/f^e direfd. et delibei at. fuit., idemtnmen GuLiELMUS Episcopus 
I^ANDAVEN. plocihem f ivditt. pojiprohibition, regiamprius in con- 
trur. inde in forma pried, dtrcil. et dciiberat. JciUcct 'viceftmo primo 
die Novembris anno regni diefor. domini regis ct domime regina nunc 
quinto fupradiid. apud Loudon. pradUt. inparoch. et wardapradiSl, 
ulterius profeeut.fiiit et in plaeito ilio procejftt (diSio brevi ditt, domini 
regis ft domina reginie de probibitione prafat. judicibus inJpirituali-^ 
bus prius in contrarium inde in forma pradtSla direSf. et dcliberat* 
non^objiante)in ditt. domini regis et domina reginanunc contcmptuni et 
ipftitf [oHANNis Jones qui ianiy ^c, damnum prajudicium de^ 
pauperation. et gravamen manif jlujn ac contra leges hujus regni An¬ 
glia \ unde idem Johannes Jones tamy £s 5 c. dicit quod ipfe 
deteriorat. eji et damnum habet ad valcntiam centum Uhrarumy et indi 
produc. ffdaniy iffe. 


Et prad. Ctulirlmus Landaven. Episc. Bezaleel The defendant 
Knight attorn, fuvm venit et defendit vim et injuriam quando, pImJs# <hai he 
tsfe. et omnetn contemptum et quicquidy ^c, tt dicit quod ipfc non fe- 
cutusfuit placiturn prad. vetfusprad. Johannem JonSs in Curia bidon ar^Tffuo 
Chrijiianitatis contra prohibitionem diclorum domini regis g/ domina ihercupon, 
regina prout idem JoHANNi:s Jones qui taniy fuperius J'up- 
PofUit: et dehoeponit ft fuper patriam, Et.prad. Johannes Jones 
qui tarn, ^c. jimilitery l 5 fe. Sed pro brevi domini regis et domina re- 
"“gina de confultation, quoad placitum prad. fuper prlmum articuhm in 

C 3 nan at tone 
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SeJ pm tonful- narratioftt pradiSi, mentionat, et quoad materiam in todcm contint* 
tatioM babtnd, ijahend. idem Gulielmus Erisc. Landa ven. dieit quodnarratio 
be^Anurs. 4,. quoad prad. primum articulum et materiam in eodcm primo 

artic. content, minus jufficicn. in lege exijlit ad /)>/«/w.Gulielmum 
Landav. Episc. adinde refponderecompellcnd, ad quant idem EPise. 
necejfe non hahet neeper legem terra aliquo modo tenctur refpondere^unde 
pro defeilu fuffickn. narration, inea parte idem Episc. petit judicium 
de narration, prad. quoad prad. primum articulum ac quod breve 
diSiorum domini regis et domina regina de confultatione in ea parte 
quoad eundem primum articulum concedatur., &c, Et pro brevi cle 
cohfultatione quoad refid. articulorum prad, in narratiane pracli£i, 
Mtentionat. babtnd. idem Episcopus ulterius dieit quod per et fecund, 
tajoones et leees ecdtfi ijiicas in regno Anglia ufitat, et approbat, omnia 
t Jingula offe>fa cj imtna et materia in eifdem articulis mentionat, fub 
periculo quarundam ecclefiajlicarum cenfur, prohibit, funt et diverfis 
• eeckfiujiicis cenfnris punibil, exijiunt necnon per eafdem leges coram 
ecchfiaficis jtidicibus in ea parte competentibus et non al bi Viari ex-^ 
aminari et punirifolent et deh'ent quodq. in velper cofdem refid, articul, 
vel prcjecution, eorundem vel alicujus corum in Curia Chrijlianitatis 
jus five titulus ad vel in officio prad. in na-rat tone prad. mentionat, 
triari examinari vel in quajiione redigi mtnime p'lffit. Itemq, Epis¬ 
copus ulterius ditit quodijfiidtmltWiSQo^MS JoHANNEM 

Jones in Curia Chrifiianitat. prad. videlicet apud London, prad. in 
farochia et warda prad. profecutus [nit fuper eofdcm refid. arficidos 
fu'-radUtos in crAine ad canonicom punitkuemet eceleftajlicns Cenfuras 
in ea parte debitas et mininu per dej>rivaUon. feu exclufion. ab offitio 
prtsditio pro caufis in eifd.m aiticulis refiduis fuper eu.-.dcm ]oha}^- 
NEM Jones injiigend. et adhihend. Et hoc idem Episcopus pa- 
ratus eft vcrificurc. Unde petit jud:ciurn et breve dioiorum domini regis 
et domina regina de consult at io?JE quoad prad. refiduum arti~ 
cuiorurn ftbii in hac parte concedi. 


Barth. Shower. 

Replication. Et prad’^m Joj-annes t/im. dl. it qu:d per aliqua per 
piaditdi4mQviAiii.'>.\\iM Emscopum LANiiAVEN. fuperius pla- 
citando edUgat. narrutio ipfius Johan, qui tarn. cV. enj/ari minime 
debet n-x breve dtiin um domini regis e: domiiiu't t fina de confultatid/ie 
quoad primum articulum in narrxtione prad. /tu i.tichat, prafat. C 3 U- 
LIELMO Episcopo Lanuaven. cm.i.di debit., iae. quia dieit quoU 
•[26] narratio iila quoad' prad, primum at ticuhan nialcrlaq, in eudem 
content, bona et fvjfuiens in lege ex'jlunt ad prad. GuLIELMUM 
EpisCOPUM LanjjA'. en. rid narrcdi'jr.cm iliatn [qujdd pradi^tum 
primum articulum) rtjpondere ccrnpelLnrL ac ad ht eve diSiorum do¬ 
mini ngis et domina regina deprohtbitione in J. rrna praditla concefja 
manutenend. quam quidem nt.r ration, quoad prad. prirnum articulum 
mater iamq. im. eodcm content, idem Johannes qui iam, l5'c. par at. eft 
verificare et frobare preut Curia, ^e. Et quin Episcopus 
ad narrationem illam quoad prad. primum articulum non refpondebat, 
nec tile hucufq. aliqualitcr dcdicit idem JoH an. qui tarn, t^c. pet. jU~ 
dictum et damna fua prad. fibi arljudicari, ^'c. Et idem Johan. 
Jones ulterius dieit quod prad. GuLiELMUs Episc. Landav. 

bi ei'e. • 
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Breve diSIorum domini regis et demina reginee dc confultaU quoad Jom«$ 
refid, articulorum in narrat. prad, mentionat. habere non deb. quia agtinji 
di^it quod placitum preed. per ipfum Gulielmum EpiscoP. THHbisHOYer 
Eandav. {quoadrefid. arti.uiortiw in narratione precd. mentionat.) a^®**'*'*^ 
modo et forma pra'cL fuperius pLcitat, matcriaq. in eadem content, 
mimts fufiicicn, in lege exiji, ad prevd, bre‘ve diilor. domini regis et 
domnia regime dc confultatione impetrand. ad quod idem Johannes 
qui tarn, ts'e. necejfe nm habet ncc per legem terra tenclur aliquo modo 
rcfipondcrc, Ethoc par at. eji verificare. Unde pro defediu fufficien. refi 
ponf. in hue parte idem Johannes tum^ <Jfe, petit judicium et 
dtimna fua prard. fibi adjuduari^^c. Et pro caufis miration, in lege 
juxfa formam Jlatuti in hujujm, eafu nuper edit, et provif, idem Jo-* 

HANKES qui tam^ ^'e. Cur, demonfirat et ojicndit quod apparet per 
Mrticulos in natraiionc prted. mentionat. quod presd, Gulielmu^ 

Episcopus Landaven. ob ojfenf. prevd, in feparedibus urticulis 
refid. articular, prevd. exptej)'. conat. eundem JoHANNEM Jones qui 
tamy ^c. ab offi io pr^d. deprivuri et amovend. fore. 


Etpresditl. Episcopus Landaven. dicit quod placitum preed. 
per ipjum {quoad refuL artieulor. in narratione prtcd. mentionat.) in 
formaprad. mater iaq\ in eadem content, bomlhi et fufficien. in ley ex~ 
ijiunt ad breve ditlnr. domini regis et doimme regina; de conjultaiione 
concefiend, ct ho!end. niiod quidem placitum {quoad refid. articular, 
profd.) idem Eluje. parat eJl verificare et probare prout Cur. fcff- 
Et^quim prted. joMAN. j ate qui tarn y cJc. ad jplacit. illud non 
refpond. nec Hind hueujq. aliquaiit. declicit idem Epiec. pet. judicium 
et kreve die.icr. do?vi-;i regis et domintv 7ig:n.r cl: confultat. (quoad 
relid. ai tieulor. pi a'd.) fibi in hue parte concediy <3 c. Sed quia Cur. isf a 


*r^7] 

* Jones cig-eiirfl tiu: Bidiop of LrinJad. 

T his case was argued '.n Michaelmas Term in the fixth year The fpiritual 

of this kiiigi and it was Ihortly thus : court fb?.!! be 

pro/'iNti J from 

In 'd prohibition the I'ylaintitf declared, that the office of chan- prorettiinK in a 
ccllor of the bifhtm of ^Landfijfvfwz an ancient office, and that as '’y " 
often as It Kcamc' void, /Ac/-//A?/; of that lee ft*r the time 
uj'ed ko grant it for one or two lives, and to ihe furvivor of them ; to cc. 

that, thc faitl office being void, Prancis D/iVm hite blO'ioj.'of Eandajf prive him for 
did grant the fame to hr. Lloydy and to the iiUiintilf Jonesy iRnoranc-in the 
to have arrd to Iiold the fame to them, an*! to lh./fiirvivor f(..r life;J‘'''* 
that Dr. Lloyd wr.\^ dead, ami the plaintilF furvived, by reafon 
whereof he was entitled to the laid office j that tlie interpreta- gruntrd by h.'s 
tion of all grants did belong to the king’s courts, and not to the predccejjors 5 for 
fpiritual courts t that the defendant had" fued the plaintiH'in the'>eiog ^ srar.ud 
ecclefiafllcal ct)urt, and had exhibited articles agaiiift him before 'has"a 

Dr. Oxendefiy that he was ignorant in the canoi! and ^ivil Lws, 
that he had made deputies who were unlearned in the faid laws, office. 

&c. i and that the premifes were true; and 1 *) prayed tluW Dr. Jones g 
niiglit be removed trom the laid ofliee lor his inlufliciency ; that 
/ones, 393- Ray. 88- Latch. Z2%. a. Roll. Abr. a86. Fitz. igo. 373. 6. Com. Dig. 

•* Prohibition” (f. 4 ). 
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JcNis the laid /Jr, Joju's was cciinpcllcd to appear in the faitl court to 
Hgainft anlucr thole articles ; aiul ttiar the defendant endeavoured to dc- 
«vbi!iK-r0F i,v a definitive lenience in that coiltt, 

f contrary to a proliinitioiij t.\e. 

The bilhop p!e.i.iet', that he had not prt'fecuted the plaintiff in 
the fpiriiuui cv)U!L ag./mll a piolnbiiion, and demurred upon the 
iirit article. 

7'hc plaintiff joined in the demurrer. 

'rheb.Tncp, as tothe reft, pleaded, thatall the crimes contained in 
the other articles are prohibited by the canon law, and ought to be 
punilhed b\' eccleliallical cenlures, tVC. 

• 'I'bc jdaintiff dcnniiTcd. 

And IT w As AKo L?ED ill liis behalf, that a confultation ought not 
• to he, becaufe it was a fuit merely for deprivation; and for that 
reafon, if there was no other, the cccleftaftical court ought to be 
prohibited. 'I'his oflicc is a matter of freehold, which cannot be 
determined either by the canon or civil laws ; and therefore it has 
been held that an will lie for the office of the Regijier of the 
Court of Admiralty^ which is a freehold for life ; for thouevh the 
* 28 3 proipecdings in that * court arc according to the method and rules 

of the civil lav/, yet the right of that office is determinable at the 
common law (a). So if a qucftlon fhould arife concerning ’the 
validity of two patents by which the office of regifter to a bilhop 
is grunted, this lhall not be tried in the fpiritual court, notwith- 
ftandijig the fubjedt-niatter is fpiritual {h ),becaufe the office itfe'f, 
being matter of freehold, is for that reafon of temporal cognizance. 
In Michae'mm Tcryn^ 29. EiioL. a writ illiicd out of the court of 
aumiralt)', in the nature of ix/clrcfacias, to repeal letters patents 
by which the office of vice-admiral of two counties was granted 
to a particular perfon ; and becaufe this was triable at the com¬ 
mon law, tl'ic Court gave a day to (hew caufe why a prohibition 
ftiouicl not be awarded ft). Many more inftances might be given 
of cafes to this purpofe. lint in Hilary 'Tcrm^ in the eighth year 
of fames the Fir/}^ there was a difpute about the grant of^ this 
very offi :e to two, vi::,. to />r. ’Tre-jor and one Griffin [d) ; the 
doeicr reieued ::V. his right to Griffin^ who died; then the bilhop 
f::.inted it to Rji'-tham\ and 7 )r. Trcvoiy pretending that he had 
a right hy furvii orlhip hy virtue of a former grant, made a fub- 
ftitute, v/iio was uiltuilud by RfjlvthamXbc new grantee; where¬ 
upon an inhibition v.ms granted in THE arches : and it was 
agreed by all the C(iurt, that tiiough the office was fpiritual as to 
tiic exeicife, yet ar. to the right it v/as temporal, and the party 
having a frevnold i:i it, miule it determinable at the common law. 
'1 he c:i(e ol Dr. Sutton is the fingle authority againft the plaintiff. 

r 

(tf ) P. Co. .<7. b. I)/<.r, 152. 

Roll. Abi. z;.5, j>J. 37, 


(d) 2 . Brownl. ii, i. Roll. Rep, 
^ro» C#dr« 
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It is reported in fcveral books He was chancellor to the Jo»m 

B'/Jhop of Gloucejler^ and articles were exhibited againft him 

Before eccleliallical commiflioners, for that by divers canons no ^”**‘**'*vi-or 

perfon ought to be admitted to that office but fuch who was learned 

in the c;mon and civil laws ; he pleaded that he had a freehold 

in tne for life, and ought to enjoy the fame, and fo prayed 

a prohibition j but it was denied, and the reafon given was, be- 

caufe the coinmiffioncrs might deprive him for infufficicncy. It lo. M(k!. «. 

is true, the Judges of the ecclefiafHcal courts, and not thofe of the 3*»5. 

common laws, are the proper judges of the abilities of a chancel- 

lor ('h)y and therefore they may examine him as Dr, Suiton vvas 

examined j but at that time the high-Cfunmiffion court extended Ld? R.iy. 323* 

its power too far in many cafes of deprivation j for it cannot be ' 


denied but Dr. Sutton had a freehold in that office. It * w*as 
the opinion ot CRfiKE, fvjVtce.^ who reported that cafe (r), that 
the. Doctor might have an affixe to try it if he had any "wrong- 
done, which ihews he had a freehold; and if fo, then admitting the 
fpiritual court can try the fufficiency of a chancellor, yet if the 
temporal courts have alfo in the fame cafe a jurifdiction in rei'peet 
of the trcehold, the authority of the eccl<.d‘udHcal court ihall be 
oiifted. 'I'o prove this, Sir Timothy Hutton's Cafe[(l) was cited, 
who obtained a monition from the Archhijhop of York to the Bifuop 
of Che)}evy who, as ordinary, had refilled the clerk prefented by Sir 
Timothy ; W'hich monition was, that the Bijhop of Chrjicr would 
eithef admit the perlbn, or appear before th£ archbilhop, &c. 
He did neither, and tiicrcupon the clerk was inllituted by the 
archbilhop, and indmJded by his warrant; and afterwards a fuit 
<)rbcin»: commenced before the deleLrari'S, bec-aufe the iullitution was 
granted in Loudon out of the diocefc of Tork-i and by confcquence 
the indudtion w'ould be void, the court of common jilcas was of 
opinion to prohibit the fui:; for though the inllitution W'as fpi¬ 
ritual, yet the induction, being a temporal atl, lhall draw* the trial 
to the common law, otherwife tlie right of patronage would be 
tried in the ccclcfiallical courts, and a quare trnpedit would leldoni 
or never be brought. If the plaintiff was infufficient, it might 
create an original incapacity, fo as t«i avoid the grant; but it is 
ifct material whether hchimfelf is learned or not in the canon or 
civil laws, bccaufc the office is granted to him to c.xercife by liim- 
fclf or deputy; and no man will deny but he may conilitute a de¬ 
puty learned in thofe laws; and if he do make an ignorant one, 
it is a forfeiture of his office. 'I’herc arc fome other caufes by 
which he might incur a forfeiture, as non-attendance, ho. as w'cll 
as the infufficicncy, but that is not alledged. It is true, that in¬ 
ability has been laid to his charge, and the bilhop made a new 
grant to try the title at law, and there was a verdict againft his 


C^9] 


(a) Latch. izS. Noy, 91, Cro. 
Car. 65. Palm. 450. But fee 12. 
N^od. 47. where it is faid, that this cafe 
was denied to be law. Sec alfo 1. Burn. 
Ecc. Law, 3. edit, p, 26S. 


(b) 2. Roll. Abr. 2S6. pi. 39, 
(f) t'ro. Car. 65. 

(^d) Hob. ij. 


grantee. 
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JoMts grantee, and now he fecks for remedy in the fpirltual court upon 
the fame pretence which he had at law, and therefore ought to be 

Thofe who argued on the other ftile held, 'rha‘c all the ar¬ 
ticles exhibited againft the plaintiff were of ccclcfiaftical cogni- 
zance; and therefore the proceedings there ought not to be 

* r 3 ® ^ flopped by the temporal courts. * This very thing has been for¬ 

merly complained of by Archbijhop Bancr^t^ who exhibited ar¬ 
ticles to the lords of the council of King James the firji^ in the 
name of the whole clergy, againft the Judges in JVeJiminJicr Hall^ 
for granting prohibitions to fuits in the fpiritual courts for depri¬ 
vations of minifters for infufficiency («), becaufe thofe courts 
ha^e the proper judicature of the learning and fufficicncy of the 
perfon i and if prohibitions fhould be granted in fuch cafes, this 
, inconveniency would follow, that the knowledge of a man in the 
canon and civil laws muft be tried by a jury, which feems to be 
very abfurd. There is a difference when a fuit is commenced in 
thele courts for deprivation, which is a thing of ccclcfiaftical 
cognizance, and when it is begun for a thing purely temporal: 
now in this cafe the qualification of the perfon is the matter 
which is firft enquired into j but all the authorities cited on the 
other *nde where prohibitions have been granted, were concerning 
temporal things, as grants, &c. which muft be tried at law. If 
the king fhould grant an office in this court, it will not be dcliied 
but that the Jut^ges may remove fuch an officer for infufficiency, be- 
Caufe they are proper perfons to judge of his abilities. No inftance 
can be given where prohibitions have been granted for things'^ 
merely of fpiritual cognizance, but always where the matter was 
temporal. It is true, the articles now exhibited do fuppofe the 
plaintiff to have a grant, and to be in polfeffion of the office; but 
_ they further alledge, that he ought not to enjoy it by the law of 
the land, bccuufe of his infufficiency in the knowledge of the canon 
land civil laws j for which reafon he is to be cenfured by the arch - 
bifhop, who is to take care that all tlie canons fhould be executed 
which are not repu<?;nant to the common law: and by the 27th ca¬ 
non, made in the »jign of King james^ no man is to execute tfid 
office of a chancellor, unlefs he is fkillcd in thefe laws, for he is 
Firzj. 189. obliged to a«St in his office by them. Many inftances may be given 
lal, Ray. 123. wherein thi^ Court has been very tender in granting of prohibitions 
^12. *36.265. even in cafes where th * perfon concerned has not been fubjedt to 
8 * 3*5 7 **S 07 * the jurifdidtion of the fpiritual courts ; as an incumbent of a do¬ 
native was cited there for marrying without a licence {^b). Now 

• r 31 J no man will fay that he is fubjedl * to the jurifdidtion of the or¬ 

dinary, yet the matter for which he was cited being of fpiritual 
cognizance,a prohibition was denied. So likewife n ?nanclatnus was 
denied to the dean of the arch r-5 by the court of king’s bench, 
to reftore a perfon to the office of proctor (r), though he is an 

(a) Michaelmas, 3, Jac, i. 2. Inft. (f) 3. Lev. 309. 3. Mod. 332.' i, 

614* Show. 217. 251. 261. Skin. 290. 

\b\ I. Mod. 


officer 
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officer of whom the common law takes notice, and is likcwife 
mentioned in fcvcral ad\s of parliament. But if a prohibition 
Should be granted in this cafe, it (hould be only quoad the matter 
triable at law (a) j for where a fuit is begun in the ccclefiaftical 
court for two things, wiiercof one is of fpiritual cognizance and 
the other temporal, and if by the fentence to be given in fuch cafe 
^ the punifiiments would he fo intermixed that it cannot ftand for 
one unlcfs for both, there a prohibition has been granted ; but if 
it be fevered, then it ought to go to that matter which is triable 
at law. If this perfon ihould fall under a temporary difability, as 
lunacy, &c. the bifhop may put in another ; and fo he may for 
any other difability. 

, Upon thefe rcafons a coufuItatJcnwa.s prayed : but the Cour»t 
inclined againft it (/;). 

(«) 2. Roll. Abr. 390. pi. 6, 314. (_ff) See Newcomb w, Higgs, FItzg, 

fl. X. 1S9. 


The King and Qiieen cigahili F.vans. 


cujios rctidorum of a county was* dlf^daced, and another 
“*• conilituted in his room, to whom the dciendant, being clerk 
$f the peace-t refufed to deliver THE rolls. • 


JHe was indicled for this miroehiwiour, and found guilty, and 
thereupon was removed from his oflice. * 


He now brought a mandamus to be r< Llored ; and ell this matter 
b^eing returned, a motion was made to mainiain this return. 


And it was faid, that a clerk of iit is a minillcrial officer 
to the cuJlos^ and ought to deliver thf i.s to him at the end 
x)f every fcffioiis : it is true, he has a more ll.xed cfhite in his of¬ 
fice than the cu/los has, but flill he is but hir» deputy, and is to be 
removed by a charge exhibited to the julliecs in writing. 

* I'he Chief Justice. 'I'he clerk of the peace ought to 
make out all the procefs^ which cannot be done without the 
ROLLS. When they are completed; tlun lie iniift deliver them 
tce^Jje cujloi ; hut as long as they are in prooefs, they are to be 
with the clerk of the peace ; and thercioi t it ieems leaiuiuibls that 
the deibndant Ihould be reftored. 


But THREE Judges were of a contrary opiVdon (a). 


{a) By the ftatulc 1. intl. Mat y, 
€. 21. it is cnadlcit, “ Thar it any t 
** of the peace (hall mirdetnuan Innifcli in 
** the execution cf liis otlice, and thare- 
upon a complaint and charge-,in wt iiing, 
of fuch mifdemeanor^fhall be cxhilmcd 
*< againtl him to the jultices, In ihcir 
** general quarter ftlLions, they may, 
upon examination and due proof, fuf- 
** ^icnd or dirdiargc Irm from liis faid 
office.” It api cars by the report of 
this cafe by Si a B. Showi- a, that Fvatn 
had been removed l j an order of fsflions 


undet this Uarvifo j and that tie Court 
granted a p<:rin:p:'jiy Kjr.J.arjui toiclloie 
him to his nilua-. !»i.<'.aiifL- it only • j'pear. 
cd, cn the to the matidstmut, ifiat 

at iii'tC s had hci 11 cx'nihiiid avainlt tliin, 
aiiil ml a complah-.t atv^ciiarge inwtit- 
ir.^, puifuant to tlic Baruie. S, C. 1, 
Sho\v.7.3o. ; and it iVeins by.S.C.12. Mod. 
I 3. as •.veil as hy the principal cafe, that 
if till a foi tual L'lirnnlaint the fcflions re¬ 
move •>. clerk t>t thv jjeacc without caufo, 
tl.c Court of K.ing's Bciicli wiil reltoie 
him. 

TRINITY 


J0NF.8 

agattijl 

THK Bishop or 
Lanoat r. 


II. 

AmatiJatiius lies 
to refiort; a eUrk 
of the peace im- 
propeily remov¬ 
ed by the fcf- 
lion, under i. 
tVill. Mary 

C. £1. 


S. C. 1. Show. 
7.3 2. 

S. C. i-s. Itfod. 

5. Mod. 380. 
Carth. .\2.'o. 
Stin. 997 - 
l.d. Ray. i jS. 
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TRINITY TERM, 

The Third of William and Mary, 


I N 

The King and Queen’s Bench. 


Sir John Holt, Knt, Chief Juflice, 

Sir William Dolbcn, Knt. 
ij/r Will lam Gregory, Knt, 

Sir Giles Eyres, Knt, 

Sir George Trcby, Knt. Attorney General. 
6 ’;V* John Somers, Knt. Solicitor General, * 


\ jHflices. 


• The City of Exeter a^alnjl Glide. 


•[ 33 3 

Cafe 12 . 


M andamus to reftore the defendant to the places of The nature of 
alderman and chamberlain of the city of Exeter, thcofficeof al- 

nt-RMAN im- 

The fubftance of the return was, that the city is an ancient city ports, that the 
and body politic; that the mayor thereof is an ancient officer; holding 

that there are twenty-four aldermen, and fo many citizens there, ^ 
who have ufed to be of the common council and had a court there, inhabitant^ and 
^9 .; that the defendant, being an inhabitant of the faid city, was therefore it is a 
chofen alderman thereof, and as fuch was a juftice of the peace, good return to a 
which is an office of ti uft and magiftracy ; that he being fo chofen, 
recejftt^ elongavit, et habitationem fuam reliquit et deferuit^ et amo- 
vebat feipfum et yanuliani fuam ad Topsam extra civttatem^ Csfc. fuch office, that 
et officium fuum voluntarie reliquit., et neglexit, and fets forth he thn» 
wherein, &c.} that fcveial courts of common council were held 
there, of which he had notice, but did not attend, being abfent 

rtamovebatfeipfumetfamiliamfuamad A.extra civitatem.^e. ttofficiumfuum voluntarie relifuit,et neglexit, 
fetting forth wherein,'and that he had notice of levtral courts heldf but did not attend,-—If 
lie ought not to have had a fpreialJummont to anfwer the ciiarges on which he was amoved ?—S. C. 
I. Show. 364. S. C. I. Comb. 197. S. C. Holt, 169. 435. S. C. la. Mod. 47. *51. S*C. 

Ld^ Ray. 223. i» Show, *58. 8, Mod. 102. 113* * 5 ** Mod, loi. io7» 146* * 74 - 
i 7 . rtfod. 108. 214. 12. Mod. 3 401. Fit2g. 293. Stra. 115. 674. 997. 1235. 

126. 223. 481. 559. 564. ta37- *267- X304.1348.1379. 1405. 1479. Com. Rep, 86. 

Dougl. 155. 
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The City tr forty times in three years ; that when he was prefent he gave 
Exkt** fcurrilous and reproachful language to the court, for which he 
gIuoe. removed from his faid office (a ); and that he could not be re* 

ilored, becaufe he had not taken the oaths before the firft day of 
Auguji 1691, according to a late aCil of parliament^ &c. (^) 

* [ 34 ] * Thofe who argued for the defendant and againrt tlic return 

faid, that it was infufficient as to the matter returned j and that 
the firfl part thereof was not good for three reafons. 

First, Becaufe it is not alledged that Topfam was extra liherm 
taUs chitatis \ for it may be extra chitatem-t and yet within the 
liberties of the city. Befides, if it had appeared that Topfam was 
extra civitate?n-, yet the defendant removing thither did not give 
them caufe to deprive him of his office, becaufe it does not appear 
by the rotiirn that he was difabled from doing his duty by reafon 
of his abode there, or that his attendance was neceflary. 

Secondly, It is not faid that the defendant abfented himfelf 
and removed his family witliout a reafonablc caufe, as ficknefs, 
6 cc, or now long he was abfent. 

Thirdly, The nexf caufe affigned was, that hcvoluntariene^^ 
/exit thofe things which appertained to his office as juftice of the 
pcac»; this is too general, and a return to a mandamus ought to 
be as certain as a return to a habeas corpus ; and therefore where 

return of a hakeas corpus was, that the party was committed fSr ’ 
infolent behaviour and fcurrilous words fpoken at the council table, 
not mentioning what words, this was held infufficient (c). The 
like return of a commitment by the lords of the council for “ di 
“ vers mifdemeanors** was held too general fdj. 

Fourthly, It is returned, that the defendant abfented himfelf 
from feveral courts, &c. but it is not faid that he was duly fum- 
moned to fuch courts; therefore it can be no caufe of his removal j 
and the rather, becaufe it appears that there were a fufficient num¬ 
ber to hold thole courts, and if there is no particular bufinefs, the 
ablence of one juftice of peace may be excufed. 

Fif THLY, It is not faid that any particular damage happened to 
the city by reafon of the defendant’s abfenting of himfelf; and 
non-ufer of a private office without fome Ipecial damaue, is no 
caufe of forfeiture tV;. bJ 


(fl) See Rex v. Rictiardrun, Eafler 
Term, 311 Geo. 7., that a curporatiun 
may amove an officer for good caufe, al¬ 
though no fuch power U expref»ly given 
to it by charter, or belongi to it by pre- 
f«r!ption; for it a power incid-mt to a 
corporation. 1. Burr. 317. 6e« alfo 

Ray. 431;. 2. Stra. 819. Covvp, 502. 

pougl. J4(^. (i44>) 


(!>) See t!ie 1. //',//. A/^ry, fclT, t. 
c. S. f. 6. i and 2. irui. Mary, c. 8. 
f. 12. 

(f) Chambers’Cafe, Cro. Car. 133. 
See alfo 2. Hawk. I*. C. ,66. 170. *85. 

(</) Fieeman’s Cafe, Cro. Car. 579. 
Secdlfo z. Hawk. P, C. 165, 185. 1S6. 
(f) Co. Lit. 233. a. 


Sixthly, 
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Sixthly, The nextcaufe was, that he did publicly declare Th* Citv or 
he would never meet again, which amounts to no more than Exktih 
a«waiver of his office, which he may reaffume at pleafure {a). 

Seventhly, Another caufe of his removal was, for giving Ld. Ray. 777, 
reproachful languagctothemayor,&c. which might be a fufficient lojo. 1566, 
caufe to bind him to the good behaviour (^), but not to • forfeit * f qc 1 
his office i and they ought to have returned the words fpoken, that L J 
^ niiglit appear to the court of what nature and import they were. 

Eighthly, They return that he could not be reftored, be* 
caufe he had not taken the oaths before the firft day of Augufi ; 
but he is not obliged to it, for the ftatute requires it only of thofe 
perfons who are in office : now it appears by the return, that he 
was not an (dHcer then, for he was deprived. 


Ninthly, They have proceeded illegally, for they have de¬ 
prived a man of his office general fmmmns^ which is againft 

law; the defendant ought to be furnmoncJfiiecially to (hew caufe 
why he lliould not be reiiu>ved for fuch caiifes. 

Tremaine, SoyanU and Mr. Roe, who argued to maintain 
the return, aufwered thefe objections. 


First, It is returned that the defendant abfenfed himfcif. and 
removed out of the city, and out of the county of the city, and it is 
jat to^bc fuppiiled that the liberties reached out^of the city. 

Secondly, It need not be returned, that he abfented without 
a reafonable caufe v for to be abfent for debt may be a reafonable 
gaufe, but it is a fufficient caufe to remove him. 

Thirdly, To abfent hlmfelf WwwI^WMs not too general : 
forbein^^ abfent, it is reafonable that another fhould fupply his 
place, and a voluntary abfence, without faying more, is a fufficient 
caufe of forfeiture. 


Fourthly, The moft material objeaioii is, that he abfented 
himfeU; but was not duly fummoned : now a iummons is not ne- i*. 
cAy ill this cafe, becauVe there is no place anointed where no- Mod. 76, 

tic(i ought to be given him. Hut admitting a fummons to be r e- 343 ^ 

cellary,^ he had fufficient notice, for it is returned that fuch a day 
a court was held, et licet fujicienter fummonttus^ the defendant did 
Lt cir And to prove this. Dr, Merioifs'Caie (c) was cited, 
who, being one of the college of phyficians, was fummoned by the 
preAdent ?o a court, and not coming, he was deprived. 

The other objections were held to be immaterial. 

But as to the laft objeaion about taking the oath, it was faid, 
ffiat if the defendiTut fhould be reftored upon a manemrnus, it is a 


(a) 3. Co. %6. 

ik) Bagg'sCafe,!!. Co, 98. 


(<) Mich, Term, 2$. Car, 2. 


new 
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Thk CiTy OF new adtniflion, though he may be in his old office anti title, and 
tliercforc oueiht to take the oaths (a). 

a^atnft ° 

< 51.1 Oh. jjut upon the whole matter there being a particular cuflom of 
* C 3^ J the citv allcdgcd, that he miift be an inhabitant » be capable of 
this office, therefore commorancy goes through the whole cafe, and 
the office being for adminillration of jufticc is determined by cclJrr 
{h). Every cuHoni which is reafonable is for that reafon obliga-,^ 
tory, and is rightly called lex loci \ if therefore by this cuflom fet 
forth upon this return, the defendant is to be an iniiabitant of the 
city, then his departure from thence makes him want a legal qua¬ 
lification to be AN ALDERMAN ofthat place. 

,Three Justices were of opinion not to grant a pc-^ 
remptory mandamus ; for they held, that amonglt the many caufes 
retu»'ned of the disfranchifementof this pcrfon,thcrc wasonefuffici- 
cnf,. which they held to be, “that being an alderman and ajufticc 
“ of the peace of the city, &c. habitatiouem fuam deferuit et re- 
“ ll juit^ and did dwell at Topfam.^* It is incident to the duty and 
place of an alderman to be refident where he is chofen ; his verv 
name imports it; and ruimoval makes him incapable of doing his 
duty where he ought: it is not a place of any profit, but of free¬ 
dom and government of thecity. Itisfaid, deferuit et 

“ rc)irjuit habitationemy^ which mull be intended a total defertion, 
and though he may return aga.in it does not appear when, fo it,'S 
uncertain ; and yet it is a good return ; for though there ‘ought 
to be a convenient certainty, yet it is not requifitc to be verv 
precife (ej. But fuppofing him to return again, it will not 
purge the forfeiture after a disfranchilement. It is like the cafe of 
tenant for life making a feoHnient, ami entering before the con¬ 
dition br<»kcn, notwithflatiding which entry the leverfioner may 
take advantage of the lorfeiture. 

But THE Chief Justicf. was of another opinion. That a 
mandamus ought to go. 

It was agreed, that deferting his o/fee was good caufc of dlf- 
franchifement (//) ; and fowas abfentiug hhnfeif fifun the coun¬ 
cil ; and that the very nature of the thing imp<jrted fo much jTor 
every alderman ought to be a citizen, and an inhabitant of the 
city where he is an alderman ; and if he remove, he ccafes to be 
a citizen ; but he may be a freeman, though he want that quali¬ 
fication which enables him to be an alderman. 

It was agreed alfo, Tbat there cannot he more apt and ex- 
prefs words of the defendant’s abfence than the words in this 


(a) See Rex v. Mayor of London, 
Ante, 52. I. shower, 240. 

{by 1. Sill. 14. St. 

(c) 3.60)11.190. 1 Roll. Rep.409. 

{J) Stanton’s Cafe, Moor, 135.— But 
» corporate ofBce does not become ift/o 
fade vacant by the ngn^rtfidence of the 


corporator : it rnay he a forfeiture, but 
the corporator does not lofe htsfranebife 
till a fentence of amotion has been pro¬ 
nounced Rex V. Heaven, 2. Term 
Rep. 772. ; and fee Rex v. Ponfonby, 
F. Vezey Rep. ir.Cliancery 6. and Bull, 
N. P. 211. 


reutrn, 
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return, “ habitationem fnarn reliquit^^ and that he ilIJ inhabit at 
extra civitatem ; that it was all'o his duty to attend at 
the common council j and that it was contra dcbitiim ^£icii to be 
abfent. 

* But that which made tlie return not good was, T'hat tiicrc 
was no particular fummons returned for the defendan.t to appear, 
|nd anfwer what mould be objedled againft him ; and therefore 
liicy had proceeded againft him without hearing; and if fo, his 
disfranchifement was againft right and juitice. 'I'his is the ex- 
prefs refolution in 'Jama Bagg's Cafe (a): and though it is faid thtit 
he did not appear l/cctfmnmonitus fnit, that is not material; for he 
muft and ought to have a particular funnnons for a particular charge ; 
and itisnotlufficient tofummon him generally, and then to allcdgf 
particular crimes againft him, which he may not be prepared to an- 
iwer. If he left liis habitation for a time lie miglir return; and, 
coming before the disfranchifement, that might cure the defect 
of his removal : he might have fome reafoneble caufc for his 
abfence, as ficknefs, 6cc..or going to the Bath for tiu; recovery 
of his health, or being employed in tiie fcr\ ice of the king, and 
yet he may leave a fervant in liis houCe, and be an inhabitant 
there ftill (/’). ^I'lien as to the certainty of ;iie matter here al- 
ledged, if it had been fet forth in a pica, it might ha\ e been t’uf- 
ficient, bccaufe the party might rejdy aii ! anfwer it; but being 
hi *h i*turn to a mandamus it is otlu-rwilb; anfl ibis is proved 
by the cafe it) Uuljlrodc (r), cited bv the otiier |iu*g(.s to main¬ 
tain this return. "I'hat eai'e was, It was utinned, tliat 'Baylor 
VV!*s fummonccl before thirty of rlie eommon council in the i;t>un- 
cil chamber, and did not aver that at that lime a eomn.on emni- 
cil was hikl, and for this uncertainty that return was licld in- 
fulli 'lent. 

But, by the opinion of 'j tiF. othe:i 'riiRKE Ji'stkfs, the 
return in this ckdo was held good. 

Ami vet :.ftcrv\'ards, in B\ Buhaclmas Tuin in the feventh vear of 
Kin.] ll'iliitiu:, one J / a i i.^ hrouglit a //m ::ianu,s to be rcftoro l to 
the place ctf capital Inirgels of tlie I)cv/c. s in I! iitjbirc^ and a 
return was made of the caulcs of his difpia.cing; but no lucu- 
tion ^vas made that he had any Jiotlcc or particular Jnmmom to 


Tilt City of 
£xi.ti>r 

Gmuii. 

* [ S 7 ] 

It :* corpo . 
rator, bcfoie he 
is .inHwcd from 
his I flice,ought 
not to Iiave a 
particular fum- 
mans to atttnd, 
and hear and an¬ 
fwer tlie ciiatgeR 
ailijncdns saufe 
ot ills amuval ? 


(«) 11. Co. i)S, 

(Zi) See Rfjt. Tiohndy,?.. I.d. Ray. 

See alio nil'eafij R: X t^. N.ayorof 
Leici'ttcr, Ealtci Tetm, 7. Ctc-, vilmj 
to a manJatnus to reltorc an alderman, it 
was ictunud, iliai lit tie|iarted n iih liia fa¬ 
mily on the lit May, and tmirtjy lel't the 
horoutjh with an iiUini to rtfidc, in!;ahit, 
and dwell u itli IiIm family for the future 
elfewheie; and that on the lothof Sep¬ 
tember following Ire was amoved. And 
by Lon* Maksfielh, this man had not 
totally left ibe borough j there is no pre- 

VoL. IV. 


tenrx to fupport tl.is return •, \i% was 
ouiy abicni I'.Viout four months j tliey 
never allred l.im if he inteiided to re¬ 
turn, and they have given him no mthr 
of the ch.ai'e. 4, Run. soSij. Rut in 
the cafe of Rex v. Lyme Regis, liaftcr 
Term, iq. Cco. 3. it i-jaVcided, that 
wheio noa-rtiiilence is a ground for re¬ 
moving a corporator, it is unntceffary 
to fummons him prcvioully to come and 
rtfide, Dougl. 149.—See Llpnaifi; DigtU, 
z. Edit. 679. 

(c) 3. Bulft. 190. 

D 


anfwer 



Trinity Term, 3* William & Mary, In B. R. 


Tut ClTV 09 
XOTEK 
mgainfi 


T*^s**» 


tnfwer the charge («); and ju dgment was given in that cafe pur- 
fuant to tlic opinion of the CiIIEF Justice, that the return 
was ill. 


(«) Particohf notice ought to be 
given to the party himf;.lf who to be 
ditfranckifed, that the aiTembly mean to 
proceed re remove him, in order that he 
may prepare his defence, Rex v Liver¬ 
pool, X. Burr. 731.; hut as notice and 
fummons is only necelTary to afford the 
corporator an epporrunity of being heard 
in his deftiice, if a corporator be ordered 
to prepare hia defence by fueh a time, 
and he is adtoaily heard in his defence, 
n fpttialftmmoHi is not neceff.ry, Rex v. 
Chalice, 1. Ld. Ray. ax5. i. Saltt. 4x8. 


5. M«>d. *54. ,57. So alfo, where a 
corporator had declared, that he would • 
ferve no lunger, and was thereupon re¬ 
moved, the Court refu fed to refturc him, 
though he had not been fummoned, 

V. Axbridge, Cowp. 53*. So wHere 
a corporator appeared, and fre'.ly 
and voluntarily rrfigned his olhcr, 
Rex V. Rippon, s. Salk 4,3. But if 
a corporator is removed without having 
been either fummwtd or beards the Court 
will grant a auadamus to reRore hvt^., 
Rex V. Cambridge, 1. Stra. 557. 


* [ 38 ] 

Cafe 13. 

On a prefent- 
incnr agaiufl 
parilhioners for 
non-repair of a 
t$mmoH highway^ 
the celend mu 
may plead tl.e 

gtntratijfuf, and 

give in evid^T.ce 
that the high¬ 
way is in rrp.Vr ; 
but cannot fhew 
that thry are not 
bound to repair, 
unlefs it is fpe- 
cially pleaded. 

S. C. Fort. 134. 
S. C. j. Siiow. 
ayo xoi. 

S. C. 10 Mod. 

X 30. 

S.C.ix.Mod 13. 
S.C. Holt,33«. 
<.C.Carth.xiz. 


♦ The Cafe of the Inhabitants of Horn fey. 

'T^HE JUSTICES or THE PEACE upon thcir vieiu PRESENTEO, 
^ that a coitmm highway leading from fuch a place, &c. to 
the church of Hornfey^ was out of repair, and that the inhabi¬ 
tants thereof ought to repair it. 

Upon a traverfe to this prefentment, the jury find that the 
way was out of-repair, but that it was not a common higiv.vayr 

The queftion v/as. Whether this Hnuld have been pleaded fpe- 
cially, or wiictncr it might be given in evidence upon the tra¬ 
verfe f * 

And it was infilled, that this depended upon the conilru£lion of 
the ftatute of 5. c. 13. upon which this prefentment was 
made, and upon that claufe thereof wherein it is enabled, “ that 
“ the prefentment of a jullicc of peace upon his own knowledge 
“ (hall be of the fame effect in the law, as a prefentment upon 
“ the oath of twelve men, who may thereupon aflbfs fines at the 
“ fefiion*?, faving to every perfon orperfons who fhall be touched 
‘‘ by fuch prefentment, to have his l.iwful traverfe to the fame, as 
“ they might have to any indictment of trcfp.'.fs («*)•” 

Jones, 355. I. Roll. Rrp, 4 c 6. Ld. Ray. 7x5 1*55.1169. Stta. iSi. 


(<i) This Ratiite and all others relat¬ 
ing to public highway*: are repcaltd, dn..l 
the laws ufion this fuhjetft reduerd mto 
one aft, 'he 13. Gto. 3. c. 78. by the * 4 t'' 
feftion of which, ** any jiiftice upon his 
** own view, or upon information, &c. 
** may make prefentment, at the gencial 
** quarter fftTions, of any highway, 
** caufeway, or bridge, not well and 
** Aiflieiently repaired and amended, and 
<* no fuch fii^'efentment (hall be removed 
from fuch iurifdiftion until traverfe 
“ and tuJgmciu given thereon, except 


*' only where flic duty or obligation of 
“ repiiriitg fuch higluvay, caufewa), or 
“ bridge, may come in qui flion, &c. 

“ s>\viKa to every perfon that (hall be 
“ affefted by any (iicli prc-fcntinent, bis 
** lawful traverfe to the fame, as well 
** with refpeft to tlie faft of nan-regairf" 
'* as to the du'y or obligation ot re- 
** pairing the faid highway, &c. as they 
** might have had uimn any indiftment 
** for the fame, prefcntcd and found by 
** a grand jury.” 


Now 



Trinity Term, 3. William & Mary, In B. R. 

Now on an indictment upon this very ftatute, this matter might Thi Cask or 
be^iven in evidence upon the general ijjue\ for if it had been Inhabi. 
I^lcadcd that it was no highway, fuch plea would amount to no 
more than not guilty, rnJ would not have been good. If then itmay 
be given in evidence upon this plea, the prefentment in this cafe is 
extrajudicial; for the authority of the juftices is limited only to 
common highways, and it is found to be a private way : now they 
j having a particular and limited jurifdiClion, when they exceed 
that, what they do cannot be jultificd ; it is not like W'hatthey 
do relating to the poor, for in that cad- they arc judgc'^. 

Curia. Upon this very ftatutc the defendar:; may traverfe 
the prefentment of the juftices, and give evidence that the way 
is in repair \ for the delign of the ftatutc w'as, to make the pr,c- 
fentment no more than an inqiiifition ; but before the ftatutc he 
could not liave taken a traverfe ; for then the juiticcs, as in cafes 
of forcible entty, were the only judges, which co-aid not he ira- 
verfed. But in this < afe they ought to have pleaded repararr 
debent, and that a peifon (r.amiag him) ought tf) repair; but by 
taking this tiaverfc, the prcfcntinent is admitted to be good (aj. 


(a) In S. C. I. Sliow. 291. it is faiJ 
that it was ** orderc-d lo rt iV , ’ hut it is 
now fettled, in die cafe of Rex v, Juf¬ 
tices of Wiltfliiie, that a mand-^mus will 
vC to ffompel the juAiccs to receive and 


admit a jre>sc>-i;l travetj^ to a jMCfenMiunt 
hy a julticc on v/.w i.ta liighway being 
out of lepiir, 3. Burr. 1530. H. C. 
i. Bl. Rep. 467. Sec alfo Rtx v. Wef- 
ton Ttnyard, 4, Burr. 2507. 


* Sawyer a^aiaf Killigrew. 


/^EORGIUS Sawyer, nuper dc Wejlm, in ccni. prarrl. ar, 
alias ui£l. Georgium Sawd er, f c. hotu fu'it ad reiiriv- 


dend. Gulielmo Killigrew, mil. de pladto quad teneat . r con¬ 
vention. inter eos faiiam fccundum vim forniam ct eijidum cujtufaam 
feripti agreamenti inde inter eos confeH. (s'c. Et uade idem (.rtj- 
LIELMUS per JoHANNEM Edkins attorn, fiin.m dieit quod if fe 
Gulielmus ip. die 'Julii anno regni dotnini Cu/ oii Sraradi 
nuper regie Anglia', iSc. triceftmo apud paroch. San.di A artinl ia 
Ce^pisiti com. preed. habuit tenuit et exerewt 'fficrani vice^atn-'rfrii 
SercnijjJimu Majejiatis YLxnWKinX. tunc regina- cafo; d f>r,fd. 
nuper regis etmodo reginte dotifftv Angl. adhuc ilndein in pitna viui 
exiflen. et prof.cuis eidem officio pertinen. et jpettan. (imr.q. etinn- 
pujlea fcilicet prtvdido ip. die ^juVii anno regni died, nuper regis 3.!.. 
fupradidt. apud paroeJi. prted. Saniii A'lartini in C.inipispro -.i(,.dj~ 
tione officii pra'd. per eundem Gulielmum priedic.j Georg io 
f.end. per quoddam feriptum agreamenti inter eundemVt\3\.i'E.\,\\\'ia 
per nonmi domini y/wjf/nv Sir William Killigrew et pyw- 
distum Georgium per nomen Geokgii Sawyer fad. quod 
quidem feriptum agreamenti idem Guliklmus fub manihus et Ji^ 
gillts pradUl. Gulielmi et Georgii confetl. hie in curia profert 
cujus dat. efl eifdem die et anno prad. Georgius cum ajpnfu et 
appfobatione pradiSitc regince agreavit cum prafdiSlo Gulielmo 

D Z pro 


• r .V) ] 

Ciife 14 . 
Midii'.-'-ix. rr. 

Covt-pani for the 
fair of r;r eftice, 
•111 i die* vt.iidor 
to li.ivc the f.en- 
lion Sci.auginj 
!o it. 
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pro cjpcioJuo vice camerariipr<e(li£lo j quodq. ipfeprted.GvLiRLMVS 
durante vita Jua naturali per agreament. praditl. Georgii^^/ 
cum confenfu pried, regintv tcnerct baheret gauderet et reciperet om-> 
niaproficua o^cii vicccame.rarii pru-d. adeo plene proiit ipfe idem 
Gulieletus eadem tunc tenuity vit,. pcnfion. annual, ducent. li~ 
brar. Ic^alis monct. per annum per pru'd. dottiinam reginam durant, 
vita iplha fchrnd. acdona jiia novaVta annualia An¬ 

glic f. his ycaily new v/ar’s gifts centum et viginti lihr. legalis 
monet. per pro vita i:ui ac ct/am annm;l. feed, et lihrrat. Angl. 
Ywttxy t:\ifb n. J'cxagiria rt fr.x lihr. per annum ^ acetiam (alar, aii- 
mciiiur. AN(rL. falary hoard-wages dc cjjicir- gazophiiacii Anglice 
CG lhtTei's oiTicc erncum rt trigrrJa lihr. legalis monct. per an¬ 
num in toto attiu'g i. ad fumrnam quingentar. et jexdecim lihrar. 
* ,Pcr annum ’i el cj cirritcr., cmnia qiuv pr/td. GEoRfUti.s per 
jeriptum pru'd. ohligavif fe quod prad. (tUt.iki.ltus h.ihcret per- 
cipc'-’ct ctgauderet durante vita ipfus GuLlELMl naturali eiuodq. 
ip: '■ pra'd. G i- oju; i u s nut lam partem inde reciperet ufq. pofl mortem 
prad. Gn.iKLMi. P. a'ditiuJ'q. Gforgius per leriptnm prad. 
i^ -:ir, loet accomniodare pra'd.’hi'o CtL’I.ielmo durante vita futi tfjius 
Gi' Liv Ll'i 1 ufun: eudneulor. An ui.icF. lodgings epuddonum vocat. 
Soiueifet ViK>nk' fupra do mo pro iocaiione turruum ANfJL. coach 
houles prci i per icrii tum pru d. pdcnius apparet ; quodque ipfe idem 
GnitiEJMUs K1LLIGR.FW per agreu.'nent. pr.'vd. rt per coufeufum 
prad. regina- fail iud'cte et durante vita (uu naturali gaudere et 
reeipere iota profa praul. 'gf.ei: vicecamerarii tarn pleue quaft: ipj'r. 
adiunc tenehat nfjieium pCffd. ducent. lihras per annum a pra-.i. rc- 
gtva propcnjlon. durante vitapra-dtcla- reginm acetiam annual, uovi 
anni dona de centum ei viginti lihris pro vita Jua aeeiiam f ... annual, 
feon. dona et li/urat. Angi-IC k liveries cxiflen, fexaginta et fex 
lihr per ann. a: etiam fua folar. y^NCJL. boaril wages ah ojfjicio 
gazophil. Anglicf. the colfl-rer’s otHcc de centum et triginla lihris 
per annum in toto jc attingen ad quuigent. et le.xdeeim lihras per an, 
cut CO circiter qua' omnia pra'd. G. FoRtn U.^ per agreamentumprad. 
promiftt ad et eum prmd. Gun flm .•* quod ipfe Guliei.mus Kli g- 
MGREW reciperet et gauderet durante v:ta fua naturali et quod ipfe 
CjF.okgius non reciperet aliquam partem inde donee po/l moritrn 
pra-dihti (tVLIKLMI. Et pradiclus Gromv.ivs agreavit etiqm 
cum prmdi.'Jo C/ULIFLMO accoumodare pradiclo GujJKLMo du-’ 
ranie vita fra ujum euhil. apud IJOMUM So.MKRSET Jupra domos 
pro ioe.-tioKc cur. profit per Uriptum prad. plenius apparet. Et idem 
GuLK-.LMUr. in facio die it quod pradidta rc'ina adtnnc et ibidem 
omnia in arreamento prad. apprehavit et eiftem conjenfit ; quodque 
ipfe /th/V? (j ui-i FLMU.'. illperjormatioii. agreamev.lipradiHi Po.STE A 
feiUcet eijuem die et anno fupyadi.^t/s apud pmroch. SanHl AdariinI in 
Campis flehito modo furfum reddidit ofjiclum prad. regina pradiHa 
ac Juperinde {U ulteriori performation. agreament. prad. pirafat, 
(J F<>R(;n;.s per procurationem ipfins GvLW.t.Mi in offeium illtul 
per prudiituni dominam reginam ibidem dehito modo odmijjus fuit 
et f'/ficiuni illud una cum projieuis eideni of/do pertinen. ct fpeclan, 
at inde hucufq. tenuit ct gavfjus fuii et adbuc tenet et gaudet etf'p- 

Urgent, 
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tingent. et oSfogmta libr. de praditlo falorio almnitnrio ^ ex offcw Breach afligncd. 
%^a%oph’tlctcn Joliibil. ojficio viceca?nerari}pvti'd. pcrt 'nien. pro Jcx an- 
vis fnit. adfejhim Saudi.MichacHs anno doiniui adfejlum 

illud fccundmii convenliou. et agrcanviit. prad. prafat. GtioRcii 

II T IK r A,lr» f/dulhl. rt l/ilrti /h-hurr nn'tA. n. 


prcvd. GuLiELMO folubd, devener. et fohi ddnicr, ^las quidmi 



altqtiem inde denar, eidcm CiUEIELMO nondum Jolvit fed illas 
fohere omnino recujavit et adhitc reenjat. Et fic ide?n Guliel- 
Mus dicit quod prad. Georgius converJion. fuam cmn pr\v- 
Gui.iew.mo/« hac parte faSt. eidcm CxULii:i.Mo fecundiwt 
fornuun et ejf edlu7n feripti il. non tenuit Jed infregit et il. ci tenerc 
hucujq.pcnitus contradixit et adbuc contradiclt ; unde die. quod defe - 
riorat. cjl et dumnutn habet ad valcntiam 800/. et hide producit fec- 

tiini^ 


iSe. 


/l//>r^^//V7.(jEORGIUsSA\VVER/i(frNATHAVlEEEM Si COMB The defendant 
attorn, fium venit et defendit ‘vhn et iniuriam ouando-, pleads a.v.o «a«, 
Et die. quodpr,ed. Guliklmu.' Ki llic.rew aciion. fuam prad. 
inde verjus emu habere Jen manutencre. non dchet^quia dint quod iple 
idrtn Georgius d tempore eonfettionis feripii agreamenti pra-d. 
nfq. diem impetraiionii brevis onginalis ipf.us (jUi.lEi.Mi penniilt 
ipjufti ree:perc anniiatiiv onnes denarioram jhmmas pro 

f' dar.^ alhnentar, ex cjfieio ga'zr,philacii pru'd. foluhit. ei.iem officio 
-aicecamerarii pra-d. pertinen. Jeciindam fermam et ejf e.'um agreu- 
menti pra-d. Hoc quod pra-d. CrEoRcnu's a tempore con-' 

f^tlion. feripti agreament, prted.hucifq. adquoilpndieuum praed. 'f- 
peio -viceeamerarii fpeelan. vel pertinen. reeepit ‘..-e/ gaz fis fuit et 
hoc parai. eji verijicare\ unde peHt judicium J : pra-d. CtULI ei.ml'.s 
aiiionemjuam pra-'L inde verfus cum habere feu manutenere, Idc. 

']'o this the pluiiitifF tL'iiiurs : Et pro caujis nioratiords :r ieg.. 
idem CjU;.iklmus jn.xta furmamjiutiit. in iujufnAii aju edit, et 
provij. monjh iii et Cur. ojtendit has eaajas jeqv.e}:. \ i/,. quod pra d. 

C) E('<RGiUs in p.aeito Juo pr.i-d. trauerjut materiam non alleem. i t 
pra-d. narration, ipjius Ciui.iEi.Mi, quodpia^ltum piu-d. (Jt in- 
cert urn et repu^nans et eaiet forma^ C5\-. 

Defendant joins in the demurrer. 

Et quia Juft it. hte Je adz’ijarc vo/uut de et fifper pra-mif/is p>':: f 
quam judicmm inde rediiant<y dies dnt. e/i par:;b. pr,c';l. hie ai't. a 
(lie Sant-li AltehaeUs in tres Jeptiman. de audiend. indejudie::- jr. eo 
i,,'od iid'jn 'fu/Et. hie inde nondum., Etc. .// quern dr m hi. 
t(i/n pra-d. (quer.) quam pr.rdid. {dednd.) fnr niirrr. tros pr.-m. 

I t fuper hoe vij. pra-naffis et per fnjiit.hic piere iuTeiitetis vid.tn*- 
tifeUm fv.Jiit. hie quod pr,rd. uiaiitiun pra-d. Ci F.<-u v,i\*m-jdo et frmn 
pra-d. Jupn ins piacitat. materuique in eodem co'ntent. lutheien. ;n / i ..' 
t .\ 'tjlunt ad ipfnm G'.m.ielmu.m ab adlton. Jna p:-...d. inde 'nerji s 
Jlp uni C! i:oi<G J UM habend. pra-elndend. trout ide:.: \ ’: la c; i u ^ ju- 
/,eritts aUc'javit. Ideo coNsihera i i: m Esr, qujJ ;n ,::,i. liir- 

3 
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5A>ryfp iiELMTS mhtl capicit per' breve fuum prad* fed Jit In mifericordla 
aga>n/t faljo clamoTcJuo i ft quodpra^d, Georgius eat hide fine die^ 

1 1.' Cl CJ* ^c, 

'Fhe agreement isfct forth in the pleading, and it was in 
thcfe words; 

“ This is to declare, 'I'hat I George Sawyer have by his 
‘‘ niajefty’s confent and approbation, as follows, agreed withi 
“ Sir ifllliam Ki/ligrew for his vicc-chaniberlain’s place, and that 
“ he, the faid Sir IFiUiatn Killigrew^ is, during his natural life, by 
“ •my agreement and w'ith her majeily's confent, to hold, enjoy, 
“ and receive the whole profits of the faid vice-chamberlain’s 

place, as fully as he himfelf doth now hold the fame ; that is to 
“• fay, two hundred poundsfromher majefty by penfion 
“ during her life, and alfo his yearly new-year’s gifts of one hun- 
’ dred and twenty pounds for his life, and alfo his yearly fees, and 
‘‘ gifts, and liveries, being fixty-fix pounds annum \ and alfo his 

falary board-wages from the coft'ercr’s office of one hundred and 
“ tnirty pounds per annum ; in all amounting unto the fum of fivit 
“ hundred and fixtecn pounds jptT annum^ or near it; all which 1 
“ do engage myfelf that Sir IP tlliam KiUigrew Ihrdl have, receive, 
“ and enjoy, during his natural life, and I am to receive no part 
“ thereof until after his death ; and I do alfo agree to lend the faid 
“ Sir Pf^ilUaTn Killigmv^ during his life, the ufe of his lodging 
“ in Somerfet-houfe^ ovcv the coach-houfe: in witness whereo* 
“ I have hereunto fet my hand and feal this 27th day of 
« 1682.” 

* [ 43 3 * Upon this agreement an aClion of covenant was brought in 

*. Vent. 7 9- the common pleas, wherein the plaintiff fet forth, that he was vice^ 
2. Mod. 31 s. chatnberlain X .0 Tile. quEEN DOWAGER, and that there was an 
10. Mod. 143. agreement between him and the defendant for the fale of the faid 
Corny, a-o. office, • which the defendant was to have by the confent of the 

Ld. Ray. 96S. QUEEN j and that by the faid agreement the plaintiff w'as to enjoy 
1140. 1416. a penfion during the life of TiiK queen, and the other profits of 
Stra. 131. 763. office during his own life ; that purluant to this agreement he 
furrendered the office to the queen, and procured the defendant 
to be admitted, which was accordingly done, and that he enjoyed 
the office; and for fix years arrears of falary this adlion was 
brought. 

The dcfcnda.it pleaded in bar, that he had fulfcred the plaintiff 
to enjoy the profits, &c. according to the agreement; and traverfed 
that he had received any part of the profits of the faid office. 

And upon a demurrer judgment was given upon the point of 
pleading, that the traverfe was \\X (a). 

Upon this judgment a W’RIT of error was brought in the 
king’s bench. 

The quefiion there debated was, Whether this was a good grant 
or not ? And it was agreed, that nothing but ufage could lUppprt it. 

(a) This jufigment vratforthtdeftodUM Sawytr that the bmr wai good.—N ote 
to tha former Edition. 

Then 
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Then IT WAS ARGUED, that this covenant was in the nature Sawvisr 

of^ perfonal warranty^ and not to be compared to a covenant for againjl 

quiet enjoyment, where, upon a diftuibance, the party has a re- 
medy over; but this action refts upon the covenant itfelf, and does 
not wait upon the office: for if the queen ftiould die, the de¬ 
fendant is ftill bound, and fo he is alfo if the profits of the office 
fliould be funk. It is more properly like the cafe of Rohirfon v, 

Cuthbert (’a)y which was in confideration that the plaintiff would 
deliver f(> much good filk, the defendant promifedto fee him paid. 

So another promife was (A), that if the plaintiff would deliver 
wines to J, the defendant faid, he fhould not lofe a penny 
in both which cafes the inference is, that he will pay it; it is an 
obligation and a peremptory undertaking for him to pay the money. 

An obligor in a bond was not to be found, whereupon a thiref 

perfon promifed the obligee, that in confideration he would give 

him a letter of attorney to put the bond in fuit, that he would 

warrant the debt; the breach was held to be well affigned (c)-, that 

the plaintiff had performed the confideration, and the defendant 

had not paid * the money (without faying that the obligor had not * ^ ^ 

paid it) becaufe the warranty was perfonal. So where a man [d) 

warranted to the plaintifl'all the money' which another perfon owed 

him, the breach is well affigned in not [faying the money, and not 

in the not warranting. * 

E cQtitra. I'hc meaning of this covenant nyaft be, that the 
plaintiff muft do fomc a 61 in order to receive the profits, as to afk 
it of the trealurer : the defendant is not bound by this agreement 
to^jay the money, but only reftrained from intermeddling with the Cro. Eli«. 914. 
falary, &c. He engaged that the plaintiff fliould receive the pro- Y«iv. 
fits of this office, and in affigning of the breach the plaintiff docs »••• 

not fhew that he was difturbed by the defendant, or any wife hin- 
dered by him from receiving it ^ and therefore the breach is-not 
well affigned. 

And of this opinion was THE Chief Justice, and £yrs, 

Jujiiu. 

'The other TWO Justices Thefetwo held that there was 

a good breach, and that the bar was good, and a diredt anfwer to 
the breach. So all were againfl the plaintiff in the writ of error. 

Wherefore he proceeded no further, and there it hangs. 

(a) Mich. Term, xi. Car, x. fr) x. Roll. A'br. 738. pi. z. 

(J) I. Sid. 170. 


Cafe 15. 


Newport againft Godfrey. 

Michaelmas Term, 1 . Will, Mary , Roll. 200. 

'PVEBT in the detinet againft the defendant, as executor of To debt agxiAft 
^ Turner-, for rent arrear, in the life-time of the teftator upon executor for 
a leafe parol j and it appeared upon the declaration that the leale 
expired in the life-time of the faid Turner. 

u-flatisiied } for thefe debts are irt tf-ial dtgrtt, although the parol leafe expires in the life-time of th« 
teftattiT.—S, C. 3. Lev. 267. S. C. », Vent. 184. S. C. tx. Mod. 7. Carth. 512. 1. Salk. 376. 
-. Raym. 515. x. Bac. Abr. 434. Vent. 146. 209. 3. Lev. 57. 8. Mod. 288. 356. 

So. Mod. 12. 163. 255. 324. IX. Mod. 291, Ld. Kay. 36, 69S. 786. 1056. Z391. 1 $ 13 > 
lira. 7c. 2ZX. loxS. 
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Nkwpoht The tlcfendant pleaded feveral bonds entered into by the find 
ogatKft ^Turner For the paymeiit oF the money, which he averred to be juft 

GouiKKiY. debts, and that he had adminiftered all/>rrf’/i’r^«^/;/;, Cffr. which 
retained to Fatisfy the faid bonds. 

Upon a demurrer to this plea, judgment was given, in the court . 
of common pleas, for the plaintilF, that the rent ought to be paid 
before the bonds. 

For though it was objedlcd, that if the leafe had not been de¬ 
termined, the rent then due might be preferable to a bond debt, 
becaufe the goods of the teftator are liable to a diftrefs, but that 
the leafe being determined, it was only a perfonal thing, and could 
not take place of fpecialties ; yet the Col’RT was of opinion 
* r J that, the debt for * this rent did ftill favour of the realty, and that 
{he determination of the leafe made no alteration in the contra<^t, 
but that th*’ action might be maintained by reafon of the profits 
of the lands which the teftator had received. 

Upon this judgment a writ of error was brought, and it was 
afR rmed in this court. Fide i. Cro. 'Jnc. 233. Bar'^ick v. 
Fojicr. Air. tit. Avoivry^ 240. (aj. 

(.«) S;;i- tlu‘ cafe of Gaf:c v. AClon, a bond not yft nor e contra ; for 

j. Frec'iu. 512. 515. Carth. 511. bcinj; debts in ./<:«■»«. ont; c.mnot 

I. 3 - 5 ’ Hoit, 309. li. Mod. be a bar to the other. And in the cafe 

aS8. Free. Chan. .'.37. 2. V''tTn. 4S0. of btraclianv. Ilford,Coir.yns’Rip. 143. 

j. Eq. Abr. 63. Ld. Ray. 3. and a dcfer.dant executor pleaded to*dtbt*.., 
Mr. Rofe’ft Kd’.tionol Comyns’lvep, 67.; rctu incuired in tl e life-tinie of the ttf- 
where it is agreed by the whole Couit, tator on a leafe by parol, th ii the ttrtator 
that an executor or adminiftiator may was indebted to/>< m in two feveral bends 
plead a retuineiy for faiisfadlion of a debt and no aifcts ult/a, and the whole Couit 
on bond due to himfelf, to an adlion of lefnlved that the plea \sas good. See 
debt for rent, tor they are in equal de- Leon v, Cafey, 2. > 1 . Rep. qt*^. Plum- 
grecibut it wa>hcld,ontlv.-ai)tliorityof tlie mer v. Merchant, 3. Buir. 1383. 
above c.ifc of Godtrey V. Newport, that Vaughan V. Brown, Andr. 331. as to 
execators c.iiini./t, to debt for tent, ple.<d an executor's right to retain. 


Cafe 16. 


Giii’iily dgitinjJ Fau lkinghani. 


A modM for tN a prohibition to .1 libel in the rpiritual court for the tithes of 
tithes ot a vjater corn-null^ a ;//5r/.v5 was fiiggcftcd. 'i'hc defendant con- 

notSo^edby ^^^dtis’dii to part, but faid that there w.is a;i addition to 

adding another the ancient mill ; viz. another pair of miii-ftoncs (“your mill aii- 
pairof floncs to cicntly had but ont pair of mill-ftoues, btit tiflate had two pair”) 
and fo prayed that the prohibition might only go to the tithes of 
S. C. 1. Show, the uuciefit mill. 

b^^Carth.iic. Tgued, that moft mills of common light ought to pay 

z. Infl. 621. > ‘i^'d that executors may be fued for arrears of tithes of mills 

F. N. B. 31. in the life-time of the teftator. it is true, no tithes ought to be 
3. Bulft. 2 12 . paid for Juliin^-milis, becaufe the gain i.s uiicertain, and arifes 
Lit^^RV"’\4 labour of men (h)., and therefore tithes in inch cafes ought 

x‘.without a fpecial cuftoin to warr-.mt it, but only of 

3 * la. >rtod. 243. 3. Com. Dig. ; 1 <. 


(^) 2. Inlt. ..5. t.Rvi;. Abr. 636. pi. ^4. 


thing 
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things renovant. On a prcfcription to a modus to pay fo much every Q r im 1. r 

year in lieu of all tithes illliing out of two old houfes and mills, again/} 
if appeared that afterwards, the owner of the hoidcs built two new Fa-.vc.iljn« 
corn-mills under the fame roof; and it W'as held that thefe new 
mills Hiould not be difeharged of tithes by virtue of the old viodus^ 
becaufc fuch tithes are not merely predial but perfotutl likewife, 
and the miller ought to pay the tenth tiifh ; though it is laid in 
the fame book, that tithes of paper and fulling mills arc pcrfonal. 


E contra it was faid, 'I'hat the modus extends as well to the 
new miil-llones as to the old : for if thefe break, the modus goes 
to the new ; fo that though they arc laid down in any other place, 
yet if they are under the fame roof, the prefeription will extend to 
all, bccaufe the null is the fubllancc to which it chiefly relates; 
the prcfcription is to the mill in general, and it is but accidental 
whether there arc one or two pair of Itoncs therein j it is liill but 
umim mnlendinum^ and mull be lo demanded in a pi tccipr. In * f ^5 J 
Lutterel's Cafe (^/) it was held, that if a man hail e/iovershy pre¬ 
feription, t!ie alteration of tiie rooms in liis houle, or adding new 
chimneys or rooms, will not deflroy the prcfcription. So if an old SS. 
mill or lioufe fail, or is piiileJ ciowti, t!u-> owner may re-edify itpon LJ. Aaj.1400. 
the fame foundation, which is the perdurahie part of the cl! ate, and 
in judgment of law includes the new as well as the old houfe when 
Handing. 

A 4;>rohibition was granted (.'/}. 


(a) 4. Co. S6. 

(b) The libel in the fpiritusl ccurt "’as 
f#rt’thcs>of a wcitt-r-mU and oi a zc'r:d- 
milii and on mot.on for a pioliih.tinn two 
cjucllioiis aroft : FiU';-i, WiitUicr rl)s 
modui for the ^<.Atcr-n:i!l\\x- d- itio. tf! (>y 
the addition o; aTinthci-j.'alr i.: ;'c' ol.-. ii:'.- 
der the I'.unc iocl ■ And Caft'' ih.’.., :!i3 
Court vvtie of opinio' that tlit. v/.-f/.M was 
not tficrcSy dcUroycci, s. C. Carth. 216. 
But fee I. Biounl. 3?.. and 3. Com. 
Dig. “Difmts'’ (t.io.\ an'i ll;"cafe 
of Talhot'O. May, 3. Atkiii?, i7.r'ai>.>. 
—Tiiasici’M) >;_i: i.iT5 "N was, Vv'l.c- 
th(^ the titii?s lor iliu ivtniitutU oii”.iit ro 
bea t'.'iT.ti of tfit corn gic uini i 
Oi' perjun a tenth of ttie tli-.it c.iiii ' 
S. C. Cai'ii. 1 1 And .V.x- }■!, 

repotts Holt, C.'.bf'J iJiUt., <0 haw lictn 
of opinion, that ili-. titliej t!ii;^iit to be 
//'■ri/iVi/, fortfiat a lentli toll-<Ii(h bircoiiies 
payable tertoi i Inti white the niillislii u.it 
cd.iind not w here the rail.1.1 livii), a. C. 1. 
Show. 281. A piohil-.rif'i', lKiw,.vei, was 
gianted generally, or^ puvpi.fc th»t Uic 
\»i>ini might iictivi; a folunn dt;'.i;in'.inn- 
tion; but it do'cs not appear ih.ii t'r>c n c- 
toi procetded to tiy the <|ui(l:(‘n. The 
opinion of Hot. t, Chief 'Jujhcc, that a 
rorn fwi// (hall pay tin. ttiii!i toil-dini, i.s 
Coiili'iiKtl hy J, Roll. Abi. 656 I. <5- ; 
by SV-Mtxor ion .tad S’icntn y. 


7.. Roll. Rcj’. ?t. ; hy I’Rirr .and Mns- 
•lAO'. K, Iluiii). "J. ; .ind ny 

Lo.ii) H AX n>v 11-KArkins, 1.7.; 
bat Cin:h is <i| npiiv.oa, tlic turi!-. tnil- 
di;h is (-rily due iy.- tui ‘Dj, Tm>. 02 1. i 
aiiii in the cafe of uliver i>. i k'dlon, 
•Umb. 73. Utuy and I’ack, u.if •, 
fav, that the lithe of an anjient isr;:- 
n.i/i i' pnion.il. —In the calc of tji ipman 
V. U.irton, a can; vvisadji,ti;ni:d into tlie 
court of extluipier, to ronfidcr w'.ieliitr 
tlv; of a w^ftey tn-n miil v.-.w a 

p-rJuil or a perjL-x.a tithe, Iftinn. ; 
and in ili" c ne of Cln.aibeilain r'. Ni-wt 
it '.vas detciniiiiod in iIil- Inufe of 
on appeal lri>ni the court of i::cl;c(]tier, 
•and agiinll (evuraliteamir u/.-• or 
d'.'izits in tlf: if. oks, r. Kij. rtfir. 366. 
t'l.it i!)i''Iti>' ol Cl':;, yomul in a Imj- 
>n;:it-mill li ap('rl('ii.| t'lhe Only, ili.at 
i:. .0 ni}, a tenth pat: ct ilu cic.ir profits 
i.riaag tiom c.a a i;ii>iiiid m the anil, u\ 
and ahiivo j',1 inc clmt;:.., S. C. 
1. hic.'vn's i.'.iiis in I'.iil. i:; -, lOo. 
S. t;. Viatf. Abi. 3 S. C. a. Ku. 
Ai'i. 7.-., an.! v.n ti.i; .ititUoii y ot this 
deciiivin it vv.i-. d'^tr.r'.'.nv.e.f, in tin; c.ife of 
Carli'to!; •:>. I!iigl.tw, 11. t!i .1 .1 tutu uull 
Ihotild ordv pay n p-i n.n.d tithe, 2.1-eer. 
Wills. 4ht. .aid Reiian’,ly .tw.i.ilode- 
lii mined in the 1‘uhrfipieni o.n'e tif 
Uoiiali V. L''wthtr, ?. f... U. 33G, 

MlCilAKL.MAS 
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The College of Phyficians againji Bufh. 

Trinity Term. 3. Will, U Mary. Roll 717. 
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Cafe 17. 


T hey brought an action of debt upon the ftatute of 14. 

Htn, 8. c. 5 which prohibits the practice of phyfic within from ihe*king, 
London^ or fevcii miles thereof, under the'penalty of five allowingcenalfi 
pounds for every month, except the party is approved under the perfonstoprac* 
feal of the College: and for pradiling phyfic in JVejhrdnJler for fo 
many months, this a< 5 tion was brought. 

The defendant pleaded letters patents of Charles the Second, pcnTitieTof il** 
by which free liberty is given to French Pretejiants to exercife the Hrr. g.c. 5. for 
faculty of phyfic in London and IVeJlminJler, &c. and that he was praftifing with- 
a French protejiant, iSc. 

the College. 

S« C. ici* Mod. zu. Ld. Rsy. 4-7^* Mod. zz, Coniy. 7 ^ 

Upon a demurrer the pica was held ill. 

But then an exception was taken to the declaration, which fets Adcclanricnon 
forth, that the defendant praftifed phyfic in Wejiminjier^ and does H- fl*n, S. 
cot fay that it was within feven miles of London, ‘legally 

' pnailing phy« 

For which reafon the defendant had judgment. lic in n'tftmnf. 

• /f'. mud allcdgc 

ihtxW^tmnfttr Is within ftven mile* of Term Rep, 14J, 

Hannam 



* £ 48 ] Michaelmas Term, 3. William Sc Mary, In B. R, 
Cafe i8* Hannam Woodford. 

Trinity Ttrnti 3 . ITill.i^ Mary, Roll 2^"]. 

A rif/'/ IS not » FTKR the death of ff cogtii%ec in a ilatute, his adminiftratoi* 
tberefort*if THE fucd forth/ and, the//T'l'/vy/if being returned, he made 

CON V SEE of a an affignment of the lands without an actual entry, or without ex- 
Aatutc fue an ecutiiig the deed upon the land. 
txtent, and a tin 1 /»• 

nitrate is re- I “C quellion was, Whether this anignmcnt was good or not r 

hVfuffcr^*THE compared to an hitenffe termini^ and that this aflign- 

coNusoR to ment was goodj becaufe a man may grant orviifpofe of what he has 
keep fcjffjjiott, not actually in poircflion (a). And to prot e this affei tion, the cafe 
he cannotailign poyjjlfy .y. Blackman was cited, W’hich is reported in many 

h^poffeflLnun- (b), and is fhortly thus : A mortgage w'as made of lands for 

der the liber- te payment of money within the Ipacc of Hve years, at feveral 
is, hy bis r-<,i payments ; and in the fame deed it was agreed, that the mort- 
€ntiy, turned u) g;igec fhould not intermeddle with the actual pofieliionof the pro- 
«right. default of payment, See. ; afterwards the mortgagor 

made a Icafe of the lands ftir fix years 5 the l-eflce' entered, the mo- 
S. C. 1. Show. piud, aiid at the end of the term the lellor had his 

S^C 2 Salk. again j the mortgagee, without any lawful entry, devifed 

^63/ * ’ the lands to his foil, and died ; and it was adjudged, that the dc- 

S.C. Skin. 3CC. vile was good, which could not be, if the kale made by themort- 

S. C. 3. Lev. gagor had been dill'eifin. 

312. 

S.c. Holt*, 611. But on the other fide it was faid, that by the return of the li- 
a. Roll. Abr. thu* adminiftrator had no <<njv a poifcljioH in Jaw, 

Co* Lit. 314. dehho fuerit Jatisfabius. 'I'he proper way had been to 

bring upon the to recover the pofl’eliion, and 

then the ailiirnmcnt had been good. 

w w 


3. Co. 4. 

^. Co. 2 
Cro. Eliz. 275. 

819. 

3. Lev. 388. 

». Vem. 519. 
lo. Mod. 177. 265. 
%. Peer W»n<, 91. 3 


And of this opinion was the Court. VidePh w. 423. 
Car. 270. a. 


Co. 


12. Mod. 573. Ld. Ray. 166. 730. 8 c 3 . S53. i. Peer Wms. 572. 
Peer Wms. 26, 132. 199. 308.368. Sti.i. n;-;6. 1. Bac. Abr. 1157. 


(.») 10. Co. 47. I. Sid. 188. 

I. C.Imm. Cafes, 8. 2. V’’ein. 1:63. 

(i) Cio. J4C. 659. 2. Roll. Rep. 


241. t. Rc.ll. Abr. 8!;9. 
Bridgm. 1 


Palm. 26S. 


Cafe 19. The King and (.^icen agciinfi Riickcildgc and Others. 


\Vb.it /hall be 
evidenceof lands 
beincchaigeable 
ratione tinuro! 


e A N INFORMATION was brought againft the dc 
i epaii iiig of a higiiv/ay ratione tcnuric betwee 


defendant for not 


Boiv, 


.'ecii Birat ford and 


the high^^y. jury. 

* [ 49 3 * 1 he evidence for the king was, that ak/tfme'the emprefs gave 

ja Mod ir8 to the /'/'/'ry} ^ to rejiair this way ; that the 

^0*5, * ' * abbefs, fold thofe lands lo the y/Mc/^ iVro.'/irr/, who by the 

Ld. Ray, 72c. 792. 804, 856. 1175. I2.}9. 1353. Stra. iSt, 187. y i(,o4. 


confen 
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confcnt of his convent charged all his lands for the repair of the 
way ; and thus it Hood till the diffolution, See. ; that tlien all the 
laiflls of the Abbot of Stratford being veiled in the crovvii, were 
granted to Sir Peter Mnvt:s^ who held them charged for repair¬ 
ing the way ; and lh.it from him by feveral inefne conveyances they 
‘came to the defendants. 


ThP. KtNO 

AND EEH 
a^atn/l 

liUCKEKipGI 

AND Others 


I'his was proved by feveral witnefles living in other parifhss ; 
none being admitt' d to give evidence who lived in either of 
the faid pariflies of Stratford or Pow. 

But it was faid for the defendants, that no lands fhall be charge¬ 
able for the repairing this highway, ratione temtrii^ but fuch 
as were originally given for that pui'pofe; and fo the defendants 
could not be f^w/ 7 /y, uidefs it was proved that they had fome of thofc* 
lands in polleflion which were given by tie emltrefs to the Ahbefs 
of Barki/i", and that no other lands were liable, fcjrmerly belong¬ 
ing to the Abbot of StraijWif but fuch which he bought of the 
faid abbefs. 

Thf. Court was of opinion, that upon this evidence all the 
lands of the Abbot were liable to repair this way, and directed the 
jury accordingly, who found for the plaintilFs. • 


(a) I. Vern. 150. 2r4. 2. V\rn. 3^0. 572. ^12. ijao. Fitzg.So. i.Pcer 
3 * 7 * 375 -657. 10. Mod. 1^0. Wins. 595, Sna. 6,8. 683. 1069. 

292. ijuMocl. 225. 12. Mod. 40. • 


^ The King and Qiicen ayaifift^ Alfop. Cafe 20. 

defendant was convicleJ before the juftices of peace A ftatutc cannot 
in Ichions, upon an indidlment brought againft him upon fhrogated by 

the ftatulc of 2. & 3. Edw. 6. c. 14. and upon that conviclion 
he was committed, and afterwards brought a habeas corpus ; and 
being in court, feveral exceptions were taken to the indichnent. 

First, It was agreed cn all fides, that this Hatutc w^a.s in force 
by which it is enadlcd, “ 'I'hat noperfon fhall fhoot in any place 
“ any hail-lliot, or more pellets than one at one time, upon pain 
to •forfeit for every time that he or they fhall fo olFeiid ten 
“ pounds, and imprifonnient for three moniiis (Z>). * (] j 

Secondly, it was objeffed, that the indieiinent fets forth, An indietment 

that the viefendant did flioot ctmics in Codden IFood^ but it does '>,. Edv). 

. not ajipcar where he Hood when he fhot, which may be in * I’c- withouc 

•vcral vills, and the Ihooting being the offence, it muft be ccr- the 'pLce where 

taiiily laid} fo that upon this iiidiiSlment there can be no iffue. the defendant 

, fliot. 

S. C. I. Show. 339. 10. Mi.d. 279. 248. Fitzj?. 124. Ld. Ray. 791. ,41^. ,^^3^ Stra. 66. 

8j8. 1101. (Jotiiy. !;22.»5;6. See Cooinbe’s Cafe, C'aies in Crown Law, 300. 

(i) Repealed by the 6. Ic 7, H'ill 3, c. 13. f. 3, 


Thirdly, 
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ywUfatmt in. Thirdly, There is no judgment given upon this indidtmene; 

for it is faid, quad forisfaeeriL (!fc. it mould have been.* 

IS not fatal. • i t /■ • , 

It IS like fare for jein. 

But THE Court would not quafli the convidlion upon thefe 
exceptions. 

• 

At another day the matter of law was fpokc to, that the juft ices 
of peace have no general jurifdiftion to hear and determine this 
oiFence; for though their Commiffion is ad paecm confervand. yet 
that power is reftrained to cafes only of open violence : fo like- 
iflWfe by virtue of their commiffion they may enquire de omnibus 
et Jingulis malefaglis at offknfts^ which words alfo have a qu.'ilifica- 
tion of fuch offences only into which they may lawfully enquire 
*(a). If therefore they have no power by the general words of 
ftieir Commiffion, which are reftrained as aforefaid, then they muft 
have an authority by the ftatute j but that gives them none: there¬ 
fore the judgment ought to be quaftjed. 

E centra. The jufticcs have cognizance of this matter both 
by ftatute, and alfo by virtue of their commiffion. 

F;rst, By virtue of the ftatute of 33. Hen. 8. c. 6. which 
cnafts, “ That no perfon (hall (hoot in a gun under the length of 
‘**one yard, on pain to forfeit ten pounds,” power is thereby 
given to the juftices of peace in their feffious to hear and deter¬ 
mine offences’eontrary to that law. Now this indifhnent was 
concluded generally formam Jlatut. fo that any ftatute will 

warrant arid maintain this indidiment, which gives the juftices 
authority in fuch cafes. But the offences againft the ftatute of 
2. & 3. Ediv. 6. c. 14. arc alfo cnquirable by them in their fef- 
fions, becaufe that ftatute is not introductory of a new law, but 
fupplemental to that of 33. Uen. 8. c, 6. It if. recited therein, 
and it is provided, “ That it (hall not reftrain thofe from (hooting 
“ who have authority fo to do by that former adt; and that all 
“ others who (liall prefume to (hoot, (hall prefent their own names 
“ to the next juftice of peace, who is to (ce them recorded at 
“ the feffions.” So that it feems to be an offence inquirablc 
there. r* 

To this it was anfwercd, that the names of fuch perfons were 
to be prefented ajid recorded at the ftlfions, that the king might 
know what men were able to ferve him in his wars. 

* Secondly, That the juftices of peace have authority to en¬ 
quire into this offence by virtue of their commiffion, which gives 
them cognizance of fcvcral a<5ls of parliament ever fuice they them- 
fclves were erecled by the ftatute of Edw. 3 . and it would be 
vain thing to fluff their commiffion with the sccital of feveral (la- 
tutes, when the general words will and may give them fufficient 
power. In the beginning of their commiffion it is, Assicna- 


An indiAmtnt 
will not lie at 
ftgtom on a pe> 
nal ftatute, for¬ 
bidding the do- 
inf of an aA 
not againft* rlw 
pMW, on pain 
of imprifon- 
ment, unleft 
fuch ftatute ex- 
pccfslj gives the 
juftices a jurif- 
diftion; but an 
indiAiiient will 
fic on fuch 
ftatute before 
Juftices of oftr 
and urmimr. 

S. C. t. Show. 
339 » 

S. C. Holt, 409. 
Co. 97. 

Cro. flit. 601. 

697. 

f. Mod. 280. 
lo. Mod. 213. 
Viczg. 114* 
x.Ld.Ray. 150. 
X. Stra. 66. 

9. Stra. 608. 

X. Bac. Abr. 

6jg. 

4, Term Rep. 
lop. 


•IS'J 


fe) 12. Co. 97. Cro. Elix. 601. 697. 


“ VIMUS 
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** VIMUS vos^ ^c. adpacem confervand* ac ad omnia fiatuta 
“ et ordinationes pro bom pacts nojlrur^ cujlodiend*' which are 

^neral words, and this is an offence againft the peace-^ and there¬ 
fore they hare power to enquire into it. 

Dolben, JuJitce^ was of this opinion. 

The Chief Justice, contra, 7 'he juftices of peace, by the 
general words of their commiflion, have power to punifh offences 
againft any ftatute made concerning the peace of the nation \ but 
by the aft upon which this indiftment is brought, the peace is 
no wife concerned, becaufe the offence thereby created is for waht 
of due qualification of the perfonto (hoot, which is not an offence 
againft the peace. This cannot be an indiftment upon the ftatute 
of 33. Hen. 8. c. 14. becaufe they do not fet forth the length df 
the gun, which by that law ought to be a yard long; and there¬ 
fore the general conclufion contra formamJlatut, will not help it. 

And for thefe reafons the indiftment was quaftied. 

But IT WAS agreed, that the party might be indifted for this 
offence before the Juftices of oyer and terminer^ but not before 
juftices of the peace, for want ofjurifdiftion. 

The Countefs of Winchelfea againft Lady Maidftone. 

'^Rt)VER for goods, tried at the bar by a jury of Kent, Upon 
the trial the cafe was thus : 

•The Earl of IVlnchelfea in the month of Augujl 1689 made 
his will, and tWeby devifed to the plaintiffs all his perfonal ef- 
“ fate to pay his debts, &c.” * The will was proved; but im¬ 

mediately upon the death of the Early and before he was buried, 
the defendant, who was married to the eldeft fon of the Early took, 
poifefUon of the houfe and goods in the declaration mentioned. 

The plaintiff produced the will under the probate; then fhe 
proved that the goods were appraifed at eighteen hundred pounds; 
fhe produced an inventory of them, and proved that they Were the 
famp contained in the declaration; fhe likewife gave evidence of 
the converfion. 

The defendant produced a deed of gift of thefe goods made by 
the Earl in the year 1650, habendum to truftees*therein named for 
the ufe of his then lady (but fince dead) for the term of her natural 
life, and afterwards that they fhould be and remain to his children. 

The counsel for the plaintij[f that though the fame 

goods for which the aftion was brought, were likewife contained 
in the deed of gift, yet that deed could not be good againft a cre¬ 
ditor : that the Earth^mg in debt, a judgment was obtained againft 

B. R. H. 349. 3. Peer Wms. 185. 1. Vern. 47. 10. Mod. *47. Free. Chan, 

CafesT.T. 153. %, Peer Wms. 203. 3. Peei Wim. 222. 283. 339, Ld. Ray. 

hiiDU 


Tmb Rfiiv 

agaim^ 

Ax. SOP. 


8 . Mod. y]%, 
10. Mod. 17X. 
245. 3fii* 
ti. Mod. 4S. 
32. 14!. 235. 
iz. Mod. *23, 
$14. 546. $60. 
Fitz^. 84. 254. 
Stra. 44, ahi. 

997 * 


• [ 5 ^ ] 

Cafe 21. 

A deed of gift 
made of perfo> 
nal chatttcls it 
not good againft 
creditors, if the 
donor continue 
in poflefl'ion ; 
burif,while they 
are fo in his pof. 
fedion, they aro 
taken in execu« 
tion, and re. 
deemed for, and 
on account oC 
the donor, they 
thereby become 
hisabfolutepro- 
pertyagain,and, 
notwithftanding 
the deed of gif^ 
will pafs to a 
legatee under a 
beqneft of ** all 
** his perfonal 
** eftate, tec.** 
Perkins, 9a. 

2. Inft. 713. 

- * 75 * 370.5t«. 
286. ysj. 
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T»*Countkss him, and by a tejlntum fieri facias his goods were taken in exe** 
cution, and fold by the fhcrifF in Hilary 7 erm 1657, for eigljt 
hundred pounds, which was after this deed ot gift It was proved 
that his ftcward paid the money, and redeemed the goods, and 
the Jiarlgave him a bond for repayment, which was done, and the 
bond cancelled, (o that by this means tic had gaitied a new pro¬ 
perty. A copy of the tfjlatuni facias was produced, and 
likewife the bill of frde by-the fherid, and the bond cancelled. 

And thereupon the plaintifi’had a verdivil:. 


or WlNCHEL 
SEA 

againft 
I.ADY Mazo 
STONE. 


TssJ 

Cafe 22. 


Sir James Smithes Cafe. 


The judgment TV/TANDAMUS to be reflorcd to the place of an alderman of 
given in fua £,Q)jfir,n, 

W.irraKtov^'-.i: i ft 

the city of Ls.*:- ^'hc fubuancc of the return was, that Sir yames Smith was an 
alderman of the faid city on the thirteenth day of February 1688 ; 
** be r>’(.d into he was duly chofenaccording to thecuftom, &c.i that* he 
** the king's Continued an alderman thereof until the firft day of Augujl 1689 ; 

hands” did that ho did iK't take the oaths enjoined to be taken by all perfons 
not eiflblve ja office by virtue of an at^ ( f parliament made in the firll year of 
or* the king and tpit en, which oaths were to be taken before the faid 

tnei^rs there! which reaioii he was deprived, and has not 

cl from their been cleded finre. 

S^'andthtrel W’ords of the ftatutc I. JViU. ^ Mary^ ftffi 2. c. 8. 

fore if an tf/./fr. are, “ That if any perfon noxv having any office or 

man of the city, “ employment, civil or military, ffiall negled or refufe to take fne 
after the ftatute tc thereby appointed to be taken, in fuch manner as by this 
i^ar^/feir T ** direded, before the firft day of Augujl i68g, or fooner if 

c. g. f! 6 . which “ required thereunto by any order of his majefty in counci], be- 
ena€ts, « that “ foi l: fuch pei foiis as by the faid order (hall be appointed to take 
i< any perfon, tt receive the fame ; that in fuch cafe the faid office and em- 
** thin havinK « p]{,yiut;nt of the perfon fo neglcctina; or refufing lhall be void, 
.< S. void.” 

«oWs*^!h(re! FIRST QUESTION W’as, Whether Sir Jafucs Stniih W'as 

•* in prefcnbtd, alderman at ti e time of the making that ftatute, and w'hckher 
•* befprethefirtl he continued fo to be until the firft day <.,{ Augujl 1689? 

** Jiilgvjt , ... 

*• next enftiiog, 1 his dcpcndtd'upoii the judgment in quo warranto againft the 
« the faidf-fticc citv of London ; for if the corporation was diilblved by ihatjudg- 
** lhall be void,” ment, then, by confequcnce, Sir James Smith was no alderman at 
the'^^id^^o'^th! making of the Itatute i. IVill. zA Mary^ c. 8, 

witlnn tiic time obliged to take the oaths, See .; and if fo, then a se- 

mentioned, it is a for fsituri: of his f ffict, Ur vvhicli ht is not rcflottd by the ftatu.c of 2. U'iit. c£i’ Maty^ 
fcIT. I. c. 8, f. y.which cnad’s^ “ that all «Hi-1 is of the faiil city who tightly held any cflicc tliciein 
** attlic time the fdid judgment was given, I’lall beconfiimrd in.ai'.d have and enjoy tlte fame as fully 
** as they held tliem at the time the judgment was giveri,except fuch as have be< 11 removed lor any juft 
caufe.”—S. C. I. Sliuw. 16^. 274. S. C. Carth. 217. S. C. Shin . 193. 310. S. C. Holt, 
168. 310. S. C. 12. Mod. 17. 6. Mdd. ;8. 7. Mod. 7;. ji. Mod. 174. j. Vent. 66, 
j.Buir. 1S6 6.3. Term Kep. 373. 
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COND (^ESTION will arife. Whether by the a£l 2. IVill. £5’ Mary^ **• Jame« 
ffjp 2. c. 8. for the reverftng the fsid judgment, and lor reftoring Smith’sCas*, 
tire city to its ancient riglits, the faid Sir James Smith ought to 
be reftored ? 

The words of 2. fVill. Mary^ fejf. 2. c. 8. are thefe: 

Whereas a judgment was given in the court of king’s bench 
“ ujjon an information in quo warranto againft the mayor, and 
“ commonalty, and citizens of the city of that the liberty, 

“ privilege, and franchife of the faid mayor, commonalty, and 
“ citizens, being a body politic and corporate, fliould be feized 
“ into the king’s hands as forfeited ; and forafinuch as the faid 
“ judgment and the proceedings thereupon is and were illegal and 
“ arbitrary; and for that the reftoring the faid mayor, and, 

“ commonalty, and citizens to their ancient libcriusy of which 
“ they had been deprived, tends very much to the peace and good 
“ fettlemcnt of this kingdom, &c. it is enacted, that the faid 
“ judgment for the feizing into the king’s hands the liberty, pri- 
“ vilege, or francliife of the mayor, and commonalty, and citizens 
“ of London^ of being of themfelves a body corporate and politic, 

“ &c. is hereby reverfed, annulled, and made void to all intents 
“ and purpofes whatfoever : and that all officers and minifters 
“ of the faid city, that rightly held any office or place in the f^d 
“ city or liberties thereof at the time when the laid judgment was 
given, are hereby confirmed, and lhall have and «yvjoy the fame 
“ as fully as they held them at the time of the faid judgment given; 

“ except fuch as have voluntarily furrendcred any fuch office or 
“ |)lace, or have been removed for any juft caufe (a).** 

It wasinfifted, that by the judgment in quo warranto (if legal) 
nothing was altered, for execution was never fued forth {b)\ it 
was like a recovery in a quare impedit, wherein the party has a 
title to a writ to the bifhop ; hut till then the church is full. Now 
whether a body politic may be dijj'olvcd or not, is a queftion of 
great confequence, and never yet received any judicial determi¬ 
nation i it was a thing not thought on at the dillblution of monaf- 
teries, and never attempted but in the late reign*. * But admit- * 54 1 

tingliich a judgment could be given, it was not intended tliat the 
corporation Ihould be diilblvcd thereby; for Sir Robert Sawyer, 
who was then Attorney General^ faid, it was only that the king 
might lay his hands gently on the franchifes. It may be objected, 
that the very efl’ence and being of a corporation coniifts in its fran¬ 
chifes; when thcfcare gone or feized, the corporation is diflbived: 

•,buta corporation is not known by fuch name, nor taken notice of 
as fuch by any law-book or author of credit. In the cafe of Hey- 

9 

(a) By 2, IVill. fisf i. c. S. next Term after fiichrelliiution, under 

f. 12 . it is alfo enaded, ** that all per* ** the penalties, forteilutrs, difabilities, 

. ** Tons fo to be rellored and centinued, ** and incapacities In that nR provided.*' 

(hall take the oaths appointed by (i) 3. InlEiiS. Ryley Placita, 6. 

** 1. IVill. & Marjff felT. a. c« 8. the 188. 277. t. Bac. Abr. 510. mtis. 

VoL. IV. £ ward 
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SiK James ward v. Fulcher (fl) it is faid, that a name and power make a 
•mith’sCase. corporation, and this may be either by prefcription, patent, or 
Ld Ray 4*6. aa of parliament. Some writers, and thofc of no mean accouAt 
*.' Mi 35. in the law, affirm, that though the king may create a corporation, 
yet he cannot dillblvc it, neither can tlu-y didolve thcmielvcs by 



Fitzg, 

Stra. 394. 582 
952. T090. 

1x09. 1213. 
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(cj» They. . _ - , • 

• kinjr’s hand, but fuch wliicli was part of the ancient inheritance 
dfthe crown, and then it is iininedint.ly cxtindl ; or clfe fuch 
things w'hich have an exidt'ncc and may be ridlored, as fairs, 
markets, &c.; that moll of the authc'nties which, fccin ti) warrant 
‘a contrary opinion hapjicn to be in the latter jiart ol the reign of 
Henry thc^Fhirel-i and between tliat time and the rei.^n td RiJuirn 
the Second^ which v.'ere tumultuous tunes, and moli ot the corpo¬ 
rations were then f-i'/.ed ; but then iiH ^ the king took more or lefs 
cx the government, as the party oflended (elK If the fault was in 
the mayor, then he creafed t.'ie mavoiTilty and put in xicujin:^ vvhicli 
was in order ro preft-rve the corporation j and the v/riis of relli- 
tution were :dwavs according to the feixure. It is true, the judg¬ 
ments in quo ivurranio arc various j as wlicn the franchif :s were 
totally ufurpedy then the judgment is, y ir.d i\\tmruuntur\ but when 
they nreeibufed, it is, qued ci!plantur\ wliich imports a future time, 
and thc-M-fo.'-elrhat the franchilh.s hav'c (fill a beings and thlj is the 
judg;nent in this very caf: ; but it feems to be contradictory in 
itlllf ; for the lit ft part of it is, “ quodHbertat, et privilcoia^ &c. 
capiantur et fcifnniur in inanus regis and the latter part of ii is, 
“ quod enpiantur adfatisfacicneh * liomlno regi define fuo prou fur^ 
“ patione. libertat, 'escR 'rhenas to the ait of 2. //7//. Mary^ 
c. 8. it fees forth, that this judgment was “ illegal and arbitrary,” 
whith is as much as to fay that it had not thc Y^rm of law ; and 
therefore it is void ; if lb, the corporation was ftill in being. 
Neither can it be objected, tliat tiie parliament was of opinion 
that the franchifes were gone by that judgment j for though the 
act takes notice, “ tiiat it would tend very much to the peace of 

tc I,:__ __ __1* 


yet It does not roJIow from thence, that tliey were deprived by 
judgment; for it might be by force or a.iy other means: nay, it is 
fo far from importing that the corporation was diiTolvcd, that it 
fuppofes it to have cxiltencej for it enacts, “ I'hat all officers 
“ who had rightfully any office at the time of the judgmeut, Ihall 
“ be confirmed which implies, that the body politic had then 
a being, othcrw'ifc thofc words are of no iignification. 


(a) Palm. 491. roi; Sir W. Jones, 
x66. 

{b) See Rex V. Grey, 8. Mod. 358. ; 
and Rex v. Amery, z. Term Kcp. 550, 

531. 


(4.) See Roioiigii of Colchefler v, 
S'-alj-ar, 3. Burr. 1866. i. bl. Rqr. 
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Pemberton, Serjeant, argued for a peremptory mandamus, 
and that, by the judgment in tlie quo warranto, the corporation 
Was diUblved ; for otherwifc the liberties and franchif.’s mud re¬ 
main, which could not be, bccaufe capiantur et feifantur in manus 
re.'is. And this appears more plain from the very iiaiure of 
A CORPORATION, which is an artificial body, condituted of feveral 
members, like a natural body ; it is unit* d by its franciiifcs, and it 
is called a franchife by the very letters patents of incorporation; for 
all corporations were made by lettcis patents or acts of parlia¬ 
ment, though in fomc places they preferibe to them, wl)ich in 
itfelf implies a former grant. If then this Lody politic be a fran* 
chife, or if the effential part thereof be made up and coiifid in 
franchifes, then it feems plain, that in all Cv)ncefiions and grants 
of francliifes there is a tacit condition implied in thole grant?,* 
that the jierfons to v/hom they arc made ihall ufe them jufily; 
and it is fuch condition, which if broken will determine (he very 
grant itfelf. 'I'his is f)nc way by which a corporation may be 
dedroyed. So likevvife for mijuj'er and abufer, the whole fran- 
cliifes are forfeited for ever (a). Now the jjroper remedy for the 
king to take advantage of fuch a condition broken is by a quo 
warranto, wliicn is called “ the king’s writ of right,” in which 
the fiipj-uded abufe of franchius is examined, and either the de¬ 
fendant is acquitted or the franchifes capiantur, v/hich is tlie 
final judgment, it is true, there arc two forts of judgments 
upon tlTc proceedings on this writ; for if the party make defiiuJt 
at the return of the veniri facias, tiien the judgment is, “ quod 
“ capiantur nomine dij!) i'tionis” which is but a temporal judg- 
.r.ieiic till lie appear; and it is rcplevildlde; hut if the replevin 
be not brmJaht durii’sr that term in which the venire facias is re- 
turnable, tlie franchifes are for ever lod (i j. But if he appear 
and ni ikc out no title, liien the judgment is, quid .'ihcrtatci, ^c. 
capiantur in nianus rtris, Idc. [c). So that immediately upon 
the mtering of th<. judgment the parly is ouded, and no more li¬ 
berty remains in liim, the franchifes being all detej mined. As 
for the word “ capiantur''* in the judgment, it cannot be faid that 
it implies any future time vvlien they may be taken, &c. for it 
amouints in i«.gal co-dl rucMion to capluntur (d)» So in an umoveas 
mar.um, it is, quod nianus domlni rcfis amoveanturf becaufe 
when liK: forfcuiue is Ibund the party is immediately out, and 
the king is then in poiicfiio i ; and fi> the law lifts been taken in 
iuch calcs, 'rhcrefoi c in a qu:, ivarranio brought againlt the de- 
■ fendant for tiic claiming of a ccurt-lett, tire judgment was, that it 


(«) Verir Book, %o. Ei.Wi 4. pi. 5. 
^a. IruM?.;::. 

(&) i. lull. zSi, 283., Sc- il.x V. 
Aintry, 2 Te m V.cp. <51 c'; '. t'l.ii 

a jui'lgmcnl c.l' fci'/uie tju'iuU’ite, 
againfl a co'j,oration iu det ’jit o' ;<p. 
pearance, cpera:c9 as Ajinaljud^tnent io 


(ilrtbivc the corporation, if they do not 
api<c4r in the f.Jinc. 'L'crni, 01 the next .at 

tf', Wr.r Bock, 15. EJiu, 4. pi. 7. 
Cc. E.itrics, ijjy. Kw Siavsrter,- 
Yclv. iijo. 

(J) <j, Co. jS. a. 
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ti* Jam** jfhould be feized for mifufor (a ); and the defendant ^tetii 
Smith’sCase. cc rehabere ptr finewy ft el conceflitut' ** Now if it bad not be^ 
taken into the kingV hinJs, what need was there of the words 
« rd'atWrfy ct cl conccdltur:' as in the entry of th.it jud-ment f 
Some judgments in this proceeding arc entered inore at large 
« that the liberties, franchifes, and privileges in manus dominie 
w regitite and th.it they remain in her hands, ^c» lit 

** quodamwcclo cti' U'ni IV'fftotes ft’onehejite et priviscs'lu extlngu- 
« antvn t amoveiUiUo y' and that theoftenders capiontnr to fatisfy 
tile cjuoen ** dc vcdetnptione jud Peo ujo ft ujidepoticne Juts JuptK 
** didlotn dotnhtom reginotn de liheetotibusy \Sc. ^ But by the 
words “ copitiHtnr in manus regUy' which is the iilual form of the 
.entering of the fliort judgment given in fuch cafes, all the fran- 
chifes are gone i and fo the law has been conffantly tiken to 
be {c). One of the queftions put in Sir George Reynelds 
Cafe (d) was, Whether upon the forfeiture of the office of thh 
MARSHALSEA, the king could feizc it without a fire jocias 
firfl: brought? And the "Lord Chancellor having afked tli« 
Judges who aflifted him * how a Icizure might be nuule, Lorj> 
Coke anfwered, that bv an inquiution and aw.irJ of fei/.urtf' 
the king is in poffe/fion,'wiLhout any other writ or commiilion 
ftp* thatpurpofe; which fhews, that by the wonl “ copiotur" 
there is a final judgment, and the frauenifes are diflolvcd. 'riiero 
are but three*cafes which c.nn be cited our of all the lavv-books 
to prove, that there ought to be a fire fa:ios befne ilic king can 
make a feizurej and thefe are, in iWc Year Book (ef the Second 
Injiitute (f)^ and in Rylcy (g) ; v/iiich cafes are not tii this Ijur- 
pofe; for it is true, as uiv' £ord Coke ha- ului rve.l ujion the ua- • 
tutc »f y/re/eu// /'(per Ckurtns (','o)y tjjai i. an cT.’ /Av le main \>c 
biougnty and a/'fci vvarc;- a preceJei’f record be fouriii to maintain 
the kiiig’s liilCy he cannot refeizc without a /eire facias : the rca- 
Ion is, bee.\ufe he wr.s oat of poii'efiion, and by the office fo 
found, his title accrued before the livery ; but where a judgment 
is imal, as in this cafe, the fraiieii fes arc then adfually in the pof- 
fcfiioa of the king, and t!ie corijoration is diflblvcd; for the //- 
bsrties which united the hedy pc'itic are taken away, and then 
it is but as one ilnglc perfon, noiliing being left to diifiuguifh 
by the name of “ mayor, aldermen, &c.” and therefore 
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a. Vern. 173. 
io> Mod. 124. 
3 54. 409. 

12. Mod. 176, 
438. {42. 


:m 


th 

there needs no Jcire facias in fuch cafes. That the corp< 7 ration 
was difli>ived appears jvt more fully Ly the ftatute 2. IVilUam 
if A'taryy c. 8. mentioned before j for thereby the judgment is de¬ 
clared to be illegal j and in the preamble it is faieJ, “ that it 
“ would tend very mucii to the peace of the kingdom to reftore 
“ the mayor and citizens, &:c. to their ancient liberties, of which 
“ they had been deprived.” Now it is a very foreign conuruc- 
tion to fay, that they might be deprived by fbrcc, and not by that 


(a) RaRal'i Entries, 540. 

\b') Coke’s Entries, 539. 5^0. 

(c) Yti* Book, 15. EJw. 4. pi. 7. 

(d) 2. E' :i. Ahr. I 53. 

(«) b. Ed .. 2. pi, 2. 


f/J 2. Inft. 572* 

(g) R-yley’s Flaata Pariiam:nt:rU> 
16S, 169. 

(6) Inll, 57a, 
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• 

judgment, when it is plain that it was the opinion of that par- 
^ liamcnt, that they were deprived of their liberties by that iudg- Smith’s Cai*. 
’ ifient, for otherwife thofe words are void. If therefore by this 
judgment the corporation was dilTolved, then Sir James Smith 
was no alderman at the time of the making the a<SI of 2. ^ 

Mary^ c. 8. and having no olEcc * at that time, is not therefore « 
obliged to take the oaths ; and though he has not taken them, yet 
he ought to be reftored. 

Curia. A corporation may be diflblvcd; for it is created Mod. 35*. 
upon a triift, and if that be broken, it is forfeited; but a juclg- **• 
ment of feizure cannot be proper in fuch a cafe, for if it be dif- *55] 

folved, to what purpofe (hould it be feized ? 'riicrefore by this 459. 
judgment in the quo warranto the corporation was not difiblvcdj 
for it neither extinguifhes nor diflblves the body politic. Wherc- 
ever any judgment is given for the king for a liberty which is 
ufurped, it is, quod extinguatur ; and that the perfon who ufurped 
fuch a privilege, Uhertat. nullatcnus intremittat^ which 
is the judgment of ouJhr\ but the quo warranto nuifi: be brought 
againlt particular perfons. Hut w'hcrc it is for a liberty claimed 
by a corporation, there it niuR be brought againft the body po¬ 
litic ; in which cafe there may be a feizure of the liberties, which 
will not warrant cither the leizure, or tiiH'olving of the corpeya- 
tion itfelf (a). 7'hereforc the corporation being not diflblvcd. 

Sir J^mes Smith was ftiil an alderman, and ought ra take the oaths 
before the lirit day of Augujl. 

And fo judgment w’as given in xlilary Term following, that 
nf> peremptory mandamus ought to go. 

Dolren, Jujiicc.f doubted upon the main point; for it feemed 
to him, tiiat if the liberties of the city were feizeJ, rhen Sir 
Jaiiies Smith was no aMernian, 6lc. and that the parliament of 
2. U'iUiam b’ Alary., c. 8. did affirm the judgment to be of foice, 
for they did not declare it to be void ab initio^ but illegal. 



(«) Cro. Jac. 160. Year Kook, 15. Ed-jj. 4. pi. 7.; and Walker’s Cafe, 3. Co, 
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N ACTION ON THE CASE was brought by .the plaintiff upon in a policy of 
^ A POLICY OF ASSURANCE of goods froill LondoH tO Naples infurance, th» 
upon the fhip called thf Olive-Branch. The adventure w'as ’"“j'" 

to begin at the time of the lading of the fhip at London., and 
feven guineas was the premium for every one hundred pounds in- <, n,tan, 
fiy tylj dangers of the leas only excepted. At the bottom of this that the ihip 

Ihalldi part with 

convoy for the voyagr. }*and theicfortj f a fliip without fraud depart with convoy, and ihey are ftpHrated 
by lliefsof weati.er, and the ftiip tnfured is lott during the fepi«*ation, without any default in the 
c.'iptain, the lernu of the policy are complied with, .ind the unduxuriten liable.—S. C, 1. Sliow. 320, 
S.C. 3. Lev. 320. S.C.Salk. 443. S. C. Holt, 465. S. C. Carth.216. 2. Vein. 176. 269. 716. 

Free. Ch. 20. 8. Mod. 66.230! to. Mod. 77. 287. 12. Med. 325. 2. Peer Wins. 179. 

Corny. 360. Stra, 1173. 1183. 1199- **3^* *15°* **®4« 74* 

E 3 policy, 
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JimiiBs policy, thefe words were fubfcribed, upon which *c quy®'”" "ow 
agamft arofe, VIZ. warranted to depart with convry. c p am 

declaration averred that the ih.p did depart wath convoy 
that (he was taken by the French ; and ttot the defeiulant had no- 
ticc of it, but did not pay the money, &c. 



to 

tlie 

River 7hanie, -- . ^ i i 

thi’ JjL’ of il''i^ht lahc was Icparaf-’d irom the convoy by baa wea¬ 
ther, and put in at i erboiff and \'’:is there detuincu by coi.ti.ny 
winds ; that the maftcr of the fh p eiipeCling to incct the convoy 
djiparrtd cut of the harbour, but e.ouid not meet her, being hin¬ 
dered by In ef'^ of weather; and tiiat the (hip was taken by the 
French^ and fo Jed, dcc. 

The quertion was. What the true meaning of thofe woi vls arc, 
VIZ. warruHtCii to depart with convoy i'" 

XheCoonsel jer the plaint:jf would have it that no more 
was intended tlian a departure with convey at the iirft ietting out 
of tile River; wiiicii being provided by the iidured, and lo round 
bv' tile vcrdic:, tiny ivad fulfilied their warranry, and U- I'Ugiit to 
recover: 'i'hat what was affrwards done by tlie maiicr (d' the 
(hip in cominij^ out of the harbour, oug.'it not to prciuuiqe the 
plaintifr ; for the maiier is in nature of a conimr-n carrier to con- 
vey gootis from one part to another; but as it is hmnd by the 
jury, he did not mir-chavc himf.if, for lieci nio f .i tl/ t.> uK rt l^s 
convoy, and did endeavour it, bat was Jiind'.i -d by the \v.o,tIier. 

becaulb 
it to be 


Thefe words imjdy a mutual 

they come in the conciuiion of the policy, iiut adir.ilti 
a CGnd.tioei prt\i;-hhtt the plaujtiif iias pet formed aii he ou..>,ht to 
do, fi>r it is exprcfiy found that: ihclhip did dep;ut with convoy, 
Suppofe the words iiad beCii, warnmied to dep.irt v.’ith exuivoy, 
and f) to continue to the end of th. voy:;.:c, dangers of liie 


<c 


«[6o] 


‘ K';.'s Oil!'/cxcepied,” if the inip thcaild happen to be taken by 
tile enen.y, th;.t is a d. nger at ka ; ..r if tiie convoy Jeave her, 
buing coininaiided anoihei vvay by me kiii ; ; or if Ihc is ai{auKctI 

tlicfe 


and wiil notb'.’ b.'"; tlie infuiers lole noiiiinf; in cither of 
cu-s: tile meaning <if thefe vvt.;;‘s are, tii.it all necelfary care 
lhail b.; taken to prekrve tiic Ihip. which was done by the 
plaintii'l'i n.: ho MU^’.it to recov er. 

E contra. By ♦helh words the fh'p ought to go a!) the w^ay with 
convoy, and nor eniy cat of the nnnjth of the River, W'here there 
is no danger, lor ti.at coaid never be the meaning or intentio ..•'j.f 
the partie.s, anU that ihe iiiould be left at fca, vvJici e there is dan¬ 
ger (//). IVow a policy of affurance is but a parol coiitratt.^ and 
muk he conllrued according to the minus of the parties, and not 
according to the ftriiil lenfe of the words (c). As if a man cove- 


fa) See nibh'Tt V-t k. Inf. 

y). ; Gerdouv. Moilcy, z. So j, urij. 


(/>) Sec Lilly v. Ewer, Oougl. 74. 
ff) b;c Pa: Ic. Infur. 30. 
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liant to make fuch a voyage, and to bear all Ioffes (except perils Jeffe« us 
at fea), and the (hip be taken in the voyage per quofda?n ignotos 
Jfombies ct bellicofos, fuch taking by pirates is held to be perils of ^’=®^**®*^* 
the fea [a). When a perfon is obliged to fecure a thing under 
fuch terms and circumftauces, the manner of the promile muff be 
obferved and purfued; as if I promife to pay five pounds to another, 
fending his fervaiit to me fuch a day; if he do not fi-nd his fer- 
vant, the obligation ccafes on my part. So if a promife be made to W. Ray. 909. 
deliver goods in London^ and for that purpofe they are put in a *o= 7 * 
boat, which is afterwards drowned, notwithftanding the party 
ufed his endeavour, that fhall not difeharge him, bccaufe he hay- Coiny. n&. * 
ing undertaken to do the thing on his part, he ought to perform Stra. m. 
it (bj. It is found by the jury, that the mafter of the Ihip de¬ 
parted out of the harbour, cxpedling to meet the convoy, which 
inuft be to fail with her and protect her the reft of the voyage, or 
otherwife a convoy will fignify very little or nothing. Here was 
a fevcrancc by bad weather : now the fhip might have come up 
to the convoy, or that to the fhip j but file did not flir out of 
Torbay till tlje fhip was taken ; therefore tlie infured being to 
provide a convoy, here is a breach of the agreement on their fide, 
which will hinder them from bringing this adtioii, efpecially fince 
it is an entire agreement, and no precedent condition. 


Curia. If the inlurcJ have acted contrary to the agreement, 
the policy fails as imn h as if there had been a deviation, '^riic 
word*^‘ depart” is only tcrniifuis h quo ; if tlic fhi^ had departed 
from London^ a.id come back again In- fraud, that !iad been no de¬ 
parture witluji the intention of tnir, agreement. Hut upon tins 
dfjparture, as it -s found, the was begun with convoy j 

they were afterwards Icpnr.-.ted by ft red's of we:’.t;:ier, and botii en¬ 
deavoured to Cave diemlelvcP, and afterwards U/bi-.d out each other. 

Aiid there being no fraud found in tlie ina'.ccr, judgment was 
given for t!ie plaintiff, thougii it rniglit have been otherwife if 
the convoy had run from the fiiip, and by tliat means fhc had 
been taken (c). 
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(a) I’icUciing v. inrkky, Sc!I.:s 132. 
S.Roll. Aix. 

O’) Tliompf.'n V. Miks, i. Roil, 
/tbr. 450. 1>1. 9. 


(.■) Sec c ife of VitSforla v. Clceve, 
2. Str.i. 1250.; Ldly V. livvi r, Iloujl, 
72. i T'lvlor V, Wooilntl’s, l*aik. In¬ 
to:.jnee», 349. 


The King tind Qiieen agalnft Anoayiiious (d). 


Cafe 24. 


DEFENDANT, fome years fiiice, killed one % S. and fled A pardon of 
for the fame. He appeared ; and was tried the laft allizcs in 
H. and found guilty of///.?<nVcr; and being brought to THE BAR, he a/1 

hwance, Be pleaded in b.ir to judgment, I'lihough the ofFence be pardoned by the expiei's name of 
MtrrjC/, and ibeie is no tiou ol-jlamr or tiic It.i'ute of 13. Rub, 2. c. i.—IVloor, 752, 3, Inti. 236. 

Stiles, 375. 1. Keb./)7. i. Lev, S. l))cr, 34. 2. Jones, 56. 1. Show. 283. 3. Mod. 37. 

5. Mod. 386, 12. Mori. 13. U.iy. 13. Ld. Ray. 158. 214. 7.09. s. 8^2.997. 3. Bac. Abr* 

743. 806. 2. Hawk. P. C. cli. 37. r. 14. 


( 4 ) This feems to be the cafe uf Rex v. PaiTons, i. S'.tow. 283. 
1. Salk. 499. 
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T»» Kmo pleaded his pardon ; in which pardon tht vtrMit was inferted. 
AMD QutiEN writ of allowance, whicli isthc warrant remaining in court fgr 
Jud.res to allow the pardon, was then i eail, reciting the pardon j 
Amomvmoji. according to tliellatutcof TO. EJw. 3. c. 2. {n). 

Awn Kow feveral reafons were oiTcrcd by Counfd againft the 
allowance cf the paruon : for as the law now^ftands, hefaid, with 
fome heat (^), that it was ca/us prirme Imprejftonii, It appears by 
the very pardon, that guilty pleaded, the jury have found 

the defendant guilty of murder; then comes the pardon, and after 
the recital of the olFence, it is “ sciATis quod nos pictate 

“ metipardonavimus murdrum^ ifc." Now the Icings of England 
have been always fo far from the pardoning rf murder by exprefs 
aiaine, that formerly they did not fo much as pinh^n hsmicide but 
in very foft and gentle words, as j -c:am paJs ticjir.v qu,e ad 

^ nos pertinet de hijnicldiis (c).** In the Regi,di rth<.rc arc forms 
of wriis of allowance, where the king extends his mercy to 
murderers per hifortuv.iumy but no fucii writ of allowance for 
murder ; for it is a crime for which no mercy Ihould be ihcwcd; 
and this appears bv the coronation oath, n.wt of wnich is, 
that “ the king will ihew mercy where it oug!i: to be which 
implies, that in fome cafes mercy ought not to be Ihewn. And if 
iivany cafe, then certair.ly in tnis, for b.ere is nothing pardon d 
but wh.it appears to bsex mal:t ':a praco. itaidy winc.i c. ics for ju/- 
tice, and nc.t fer mercy {d), "I'lie ancient l.;u^ were lo tender of 
pardons even for homicide^ which is an ofrtncc rt far IcfV guilt, 
# f 62 3 * ftatutc of 2. Edw. c. 2. v/as made to proiiibit fuch 

charters but where tlie king might grant them by hi> oath ; that 
i«, where a man was killed f-t-r ifijortuniu/n^ ur in his own de¬ 
fence. Two years aftervvarus, in the fourth year of E l:t\trd the 
Third (e)f anuihcr law was made, taking notice that p.iruons had 
been granted contrary to the former act, and thereby it is decJari-«l 
that no man ihall be pardoned but in pariiamcnt. And becaufc 
kings held been deceived by faJfe fuggeltitins, and had thereupon 
difpenfed with thefe llatutes, with a claufe of «<?« oljlante inferted 
in the pardons j therefore the ftatute of 27. Edw. 3. c. 2. was 
made, which provides, “ that in the pardon (hall be contained the 
« names of thofe perfons at whofe iuggeftions it W'as obtained, 

“ which if found falfe, the pardon is not to be allowed.” Af¬ 
terwards, upon the grievous complaint of the commons of Eng. 
landagAinii fuch pardons, the llatute of 13. Rich. 2. c. f. was 
made, by which it is exprefsly enacted, “ that all pardons for 


(a) This Ra;ute is repeal, d by 5, &6. 
ff't//. Sst Mary, c. I j. wliicli e''iaCts, 
** that if any charier of pardon be 
** pleadoil hy any perfon for any felony, 
f* the JuAices, before whom fuch par- 
dan Hiall bepleadtd, may, at their dlf- 
cretiun, remand or commit fuch per- 
Ion to pHfon, there to remain until be 
** or Ale Aiall enter into a recognisance, 
f* with two fu^cient furtties, f<a- his or 


“ her being of ih ? good behaviour for 
“ any term not exceeding feven years.’* 
(^) Sir Francis Winningtoo. - '*** 
(f) In A. .235. 

(d) See Rtx v. Huggins, Fitzg. 177. 
187. 

(«) 4. KJw. 3. c. 13. See ^ir W. 
Staundford's Picas of the Crown, ico. 
b. tot. a. 
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“ murder fliall be difallowed.” But by the iniquity oflater times, Th* Kin*’ 
oMantes have been ufed to difpenfe with thefe ftatutes, which <^ik» 
my Lord Coke {a) calls excellent laws for the realm, but by this 
means they are made inefFedual, though grounded upon the law 
of God. It is libfcrvcd by that Judge, that before the makino^ of 
that ftatute of 13. Rich. 2. c. i, a pardon of felonies would*dif- 
charge not only treafon but murder likewife; therefore it was 
enacted by that law, that the offence committed fhall be fpecified 
ill the pardon of murder by exprefs name; becaufe if it fhould be 
fpecified as fuch in the letters patents, the parliament did believe 
the kinp; would never pardon it. But, notwithftanding the newin- 
veiiiion of yion ohjlante to thofe ftatutes, my Lord Rolle^ in giving 
judgment in Ricahie's Cafe (^), faid, that the king could not di£ 
penfe with this ftatute, no more than he could with buying and fel¬ 
ling of offices contrary to the ftatute of 5. & 6. Edw. 6. c. i6. be- 
cauf’ it concerns jufticc, and was made for the advancement there¬ 
of, wii:!:h the king has promifed to obferve; and that fuch manner 
of pardoning was contrary to the known and fettled pradtice for 
two hundred and fix years, and never heard of before Spencer''s 
Cafe (c)^ which was carried with a ftrong hand, and pro hue vice 
tantum. But admit the law and pradfice to be fo formerly, yet now 
by the ftatute of i. JVilliam Mary^ c. 2. which is penned by 
way of declaration, “ the pretended power (as it Is there called) 

“ of * difpenfing with laws, or the execution thereof by regal au- # 

“ thor?ty, is declared illegal.*’ If therefore by this law non ohjlantes 
are taken away, nobody will affirm that this pardon can be good 
wi^liout fuch chiufe (</). 

’ Curia. A general non ohjlante.^ without a particular recital of 
the crime for wiiich the party is convidled, is not good fince the 
making the ftatute of 13. Rich, 2. c. i. (e'). But at the common 
law, both before and fijice that ftatute, the king may pardon mur¬ 
der with a fpecial recital of the fadl, non uhjlante that or any other 
ftatute (/). For fuppofe a baftard-child fhould be born dead, and 
the mother conceals it, and it is afterwards difeovered that Ihe had 
fuch a child; if fhe cannot prove by one witnefs that it was born 
dead, it is murder in her by the ftatute 21. fac» i. c. 27.; but it 
would be a very hard cafe, if, upon fuch circumftances, the king 
fhould not have a power of pardoning. The ftatutes which have 
been cited, arc only to prevent the frequency of,pardoning; they 
do not take away the king’sprerogative, but preferibe certain forms, 
that charters of pardon may not be fo eafily granted, and that by 
fuch means the king may be apprifed of his grants; for before the 
making of thofe ftatutes, the parties got inquifitions to find the 

r 

' 3, I*ft. *36. ties of the fuhjedt, it is enaAed, “that 

{k) March, 213. Sfiks, 369. 375. “ no difpenfation by non wijtante of or 

(c) Dyer, 133. “ toanyliatiite, oranypirttlieieof, (hall 

(J) See Raftall’s Ent. 455, 4^6. be allowed, but tliat the fame Ihall be 

(«) Dudley's Cafe, i. Sid. 336. “ held void and of no effe6t, except a 

(fj Syt l Wtll. &f Mary^ ft. 2. c. 2. ** difpenfation be allowed in Aich Ita. 

9n aft for declaring the rights and liber* ** tute,** 

m 
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U\ homicide, and thereupon got pardons out of the chancery, 
merito jujiitice, without applying thcmfelvcs to the king; which 
- - was prevented in thefe ftatutes. Now what ncccffity vvas thcrc»of 
IAnonvmous. regulations in the manner of pardoning, if, at the common 
ja. Mod. ug. pQ^ver to pardon murder ? 

The piLtdon was allowed. 


Th« Kinc 

AhV Q^**N 
againjl 
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Cafe 25. 


Beak and Others (tgainfi Kent. 

'Trinity Term, 3. Will. U Mary, Roll 357. 


In ajumpfit a- jNDEBITATUS ASSUMPSIT brought againft an executor, 
gainil an ex- 1 &c. for warcs fold. The defendant pleaded fcvcral judgments, 
fcndanVpieadfe-*^^* that he had iio ailcts ultra. * Tne plaintiff replied par- 
verai judgi' ents ticulady to cach judgment, and that they were kept on foot by 
fecovercf', and fraud. Thc defendant in his rejoinder put all the judgments toge- 
no aiTctb uUra, and faid they were not kept on foot by fraud. Thc plaintiff 
f'-;""*'demurred. J' ‘ / 

rtply per 

7 'he queflion was. Whether the defendant fliould have made 
rardv^ thepiiin- f«^vei al rejoinders to all thc judgments in particular, and not have 
tiff niay rejoin put them all together? like the cafe of Warkhoufe v. Symonds (a), 
gemraiiyf that ^yhich was ail mdcbitctus ajfmnpfu for fees, the defendant pleaded 
the faid judg- feveral judgments, as here, &c. and the plaintiff madethelikere- 
te*To-i ictft”by plication; then the defendant rejoined and faid, that the juyjgments 
fraud • :.nd need wcrc all flitisficd, and that he did not keep feparalia judicia pree^ 
nottniverietach di^a on foot by fraud (and had left out nec aliquod eorum'S : 
jufh’inent fepa- and, upon a deniurrer, judgmeni was given for the plaintiff ii\ thc 
irately. court of commtrii pleas, which w'as affirmed upon a writ of error 

S. c. 1. Show, brought in thc king’s bench. 

C. Carth. CuRiA. The plaintiff need not aver in his replication, that 
195. every judgment, hnt x\\. 7 iX feparalin judicia pr/edilta arc kept ou 

5.C. Holt, 455. foot by fraud; which had been a good averment, and then this 
SKin. zgrn ^ rejoiiidcr had been likewife good. If thc jury had found but one 
jucgm .’i-t kept on foot by fraud, there inuit have been a verdidt 
for the pleicitifi-, becanfe fufficient matter of thc ifl'uc would be 
then found for him ; for it is enough if the fubftance inti(le thc 
plaintiff to an a'ktion, and avoid the defendant’s pica. As in the 
cafo of Roijert v. Andrews {b) : Waflc was brought againfl the 
defendant for cutting of twenty oaks; the defendant ought to plead 
that he did not cut thc twenty oaks, or any of them ; but if an ac¬ 
tion of debt had been brought on a bond conditioned, that the 
obligor fhall not do wafic, and the breach affigned tliat he did cut' 
twenty oaks, it is fufficient to fay that he did not cut the faid twenty 
oaks tnodo et forma, ^c. for if it be found that he cut 
it is enough to forfeit the obligation. So in a feire facias upon a 


8 . Mod. 2SS 
3«. ?vlcd. 324. 
S'.ra. 73z. 102$ 
Ld. Kay. z63. 


(«) Cro. Jac. 625. 

892. 


1. Roll Abr. {l>) Cro. Eliz. 84. 


judgment 
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* (>i) II is rtutd by Cjrthew, that the obtained leave to difcontinue. S. C. Carth. 
pl.imift; pcrceivina: the opinicn of tl>B icy6. S. C. Holt, -46. 
t'oiiti 10 he that the icjoindcr wa-« good, 


* The JCing and Qiicen Wanington and Another., 

information was biought agaiiift three for a riot com- 
iTiitted in Chejicr\ and one of tiiem being then rherift* of the 
city, the venire facias was directed to the other flicrifF. 

Upon a irotifii) it was objeffed, that it was not well aw'ardr d, 
for it ought to go to the coroner. It has been fo where 
the Iheriif was piannii]’in an action, and returned a talcs dc cir- 
cunylantibiis \ for the array in tli-.it cafe was tjuafned, and procefs 
was awarded to the coronkr (a). 'J'hc reafon li-cms to be, 
becaufe the iliCi ifls of a city or county are but one officer, though 
they are difliiict perlbns; and whenever any writ is direeled to 
them, it nmube returned by both {h)\ for it is not fufficient that 
one fhould make the renirn when the oilier is dead, bccaufe there 
arc notjhofo fheriffis to whom the writ was directed. , 

E contra. T'here being a ftigi:; dTion made upon the roll 
that one of the ffivniffis is a party, u.e venire facias is well diredled 
to the ether, Co-’-onciS of a city are but one officer in law, as 
well as flieriffs, to execute vrlli- ; but if one of them fhould be 
challenged in London^ the writ may be diredted to the other. 

Curia. If one fhould die, the Court can award no procefs to 
the other, if conufance (>f picas be grant, d to be held before two 
bailiirs of corporation, and an adlion fnoulJ be brought ..gainft 
one of them, that perfon againu wiiom it is fobrougi.t, fnali nut have 
conulancc of this matter, for that would be to mad .' him judge in 
his own caufe. 1 it if one of them ihviuid be piaintitf in an aciion, 
the pica iiiall not be i\:m<.ved for that caufe (cj, for they being 
both judta.s of record by virciK of a gram: trcM the king, one of 
them may thertfure in fuch .dl- be b. iit judge and party; but the 
defendant inay rxempt againil l-'ch | roe,:,.umgs, anti then tiiepiain- 
tift mull flay till ht. ii. (.ut of his office. ‘ it is culioinary in an¬ 
cient corporations whcie .he bailihe, arc judges, that they are cf- 
‘fficers alfo as to executing of pmeefs (r/). 'I'here is atvife ( c) which 
feems to warrant the cbjecbion now made: it was an action brought 
iiiVii'e city of Er 'ylol for a rcfcous. An exception v\'as taken in ar- 


(rt) Yc:’.f Book 8. lien. 6. pi. i2. j 
anrl Bio. Ahr. “ I'locii,” pi. 5S. 

(^) Year Book, 14 //<■«. 4. pi. 34. j 
and Bro.iAbr. ** Raern" pi. 42. 


(f) Year Bx'k, 2. H^n, 4. pi. 4. j 
and 1. Roll. Abr. 4^2. 

(if) CraneV. ricUand, Cro. C.i-. 138. 
Gough V, Cann, b:ilts, 312 

reft 


■ Bsab 

AND Others 
a^ainft 
Kent, 
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Cafe 26, 

If one of the 
Jheriff: of a city 
indicled, the 
venire fuciat^oa 

• fugrtftion en¬ 
tered on the roll, 
fhall be direfted 
to the other fhe- 
riff, and not to 
the coroner, 

S. C. Salk, ijx, 
S. C. earth.ai4, 
S. C. I, Show, 
5 » 7 » 

S. C. Comb, 
191. 

S. C, IS. Mod, 
22. 

S. C. Holt, 166, 

2. Roll. Abr. 
667. 

Dyer, 367. 

Co. Lit. 157, 

S. Mod. 1J3, 
* 47 . 304. 
ic. Moil. 198. 
Stra 2153. 

Cd. Ray. 1135, 

3. Pe..r Wms, 
55 - 

Cowp. 112, 

2. Term Rep. 
S3. 
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Thi Kin6 reft df judgment, that (one of the (herifFs being of kin to thfe 
^No plaintiff) the venire yhrwj was awarded to the coroners, when it 

WarrTnotos <^^*ght to have been to the other fhcriff; but the exception was not 
AND allowed, as appears by the Book, for judgment was given there 
Another, for the plaintiff. 

But in Eajler Term following judgment was given in this caft, 
that the venire facias was well awarded to the other (heriff, and 
that it had been formerly fo refolved in the court of Icing^s bench 
in the cafe of Sir Peter Richv, Sir Thomas Player {a). 

' As to the objedlion, that they are but one officer in law, it is 
plainly otherwife; for where one is challenged, the other ffiall 
iupply that defedt, and not the coroner ; for he is not the perfon 
'to execute the procefs of this court, but only where the proper 
officer is wanting (bf which cannot be where there is one (heriff. 


• [ 671 

Cafe 27. 


On a dcvifc of 
lands made to 


(a) Skin. 102. 2. Show. £6z. 286. (^)YcarBook,22.if<;n.6.5i.b.pl.i7. 

Thomas a^ainft Howel. 

Trinity Ternti 3. irul, Mary. Roll 2 ^7. 

E rror to reverfe a judgment for the plaintiff in ejeSfinent, 
' Upon a fpccial verdidl found at the grand feffions of Caer^ 


«my daughter ..1 * r .u “ 

« J. and her ^narthcu^ the calc was thus : 

*u . “f/’" Zachary Thomas being feifed in fee, he. had iffue three daugh- 
« flic.onofbe- ters, Jane^ Mary^ and bar ah \ and, having leveral eltates in 
“fore her age three ieveral places, viz. Lau-hoine^ and ,de- 

“ oftwenty-onc, viled Lazuhorne^ which was the bett part of his eftate, to fane and • 
“ ^ heirs, “ upon condition, that flic at or before her age of twenty- 

** p^uo'vintn ’ “ years do confent to marry Theophilus Thomas,^'' who was 
“ flie fliill rc- nephew to the teftator. Then he deviUd EgUs to Mary^ and 
“ fuie to marry Kijpck to Sarah^ in which will there was a provifo to this effeft : 

“ Z’, at or before # a ProvIDED NEVERTHELESS, and mV will is, th.-C in cafc 
** her age of daua;hter 'Yane fhall refufe to marry my nephew Theophilus 

“ or in the mean “ ihomas at or before Ihe mail be of the age of twenty-one years, 

«* time lhail “ or iti the mean time fhall marry any other perfon, the de- 
“ many any o- « yip. (q Mary fliall be void.” An<l then he dtfvifcd 

Lav, 'home to Mary his fecond daughter and her heirs, and Eglis 
“ queft Oiill be eldcft daujjhter and fo to his third tlaughter leverally, 

«« voidj” if B. “ upon condition that they marry the nephew.” Then follows 
die without re- this claufe : “ But in cafe neither of my laid daughters marry my 
quiring A. in u nephew, then alfo the eftates given to them in Lavohorne^ 
Ihair^have fbe ** void, &c.” 'I'hcn he deviled Lawhorne to fix truftees,- 

ertatc, ahlif.ugh th^^t within nine months after his deceafe, fhoiild divide it 

0;e afterwards equally amongft his three daughters, or in fuch manner as tSi^iaiiT 

marry before truflccs fliould think fit. I'he jury found, <hat the teftator died 
fhe is of the 

age of twenty one, and although the teftator, by a fubrt(|u«nt ciiufe in his will, had declared, 
that A. fhall not have the tlt-ite if fliC do not marry B." —S. C. 2. Eq. Abr. 361. S. C. Holt, 
225. S. C. I. Salk. 170, S. C. Skin. 301, 319. i. Vtrn. 20. '63. 223. 334. 512. ,2. Vern. 
293.357.^80. Prec. Ch. 227. 348. 562. Gilb. E.R. 26. 12. Mod. 182. i. Peer Wms. 284. 

2. Peer Wm:. (Szb). 3. Petr Wnis. 65. Cafes T. T. 214. Corny. 726, W, Ray. 112. 280, 
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feifeJ, &c. ; that yane entered upon Lawborne ; that Theophilus 
Tlyimas died before he was twelve years old, and unmarried ; that 
he did not require Jane in marriage ; that fhe did not refufe to 
marry him j hut that at the age of feventeen (he married the Icfibr 
. of the plaintiff. 

Upon this verdict, judgment was given below for the plaintiff; 
and Pemberton, Serjeant^ and Mr. Finch, as it was faid, 
having given their opiniojis.that the eftate of Jane was deter¬ 
mined, therefore this writ of error was brought. 

• 

The queftion was, what the teftator intended by this devife ; 
Whether Jane fhould have the eftate, if (he was never required, 
or refufedto marry the nephew ? or whether.hcr eftate was deter-, 
mined if ftic did never marry him, as ftic did not ? 

It was argued, that her eftate was loft by marrying another 
perfon j and this was collected from the different penning of the 
conditions ; for Jane was not to have the eftate “ if ftic refufed. 

See, or if file married any other perfon.” I'hcn when he de- 
mifed it to Mary the fecond fiftcr, he did not put it upon her re- 
fufal, but generally upon her not marrying ; fo his meaning muft 
be, that if his two daughters, contrary to his diredion, fhould not 
marry the nephew, then their eftate fliould go to the youngelt; aiid 
if noiig of them fliould marry him, then to be equally divided, 

♦ He had no more kindnefs for one daughter than for the other ; 
and it appears throughout the will, that he intended only the 
atWancement and propagation of his own name; and if that fiilcd, 
• then the eftate was to be divided. 

E contra. If this conftrudion fhould be made of the will, then 
the youngeft daughter, to whom the leaft fhare of the eftate was 
intended, will have the moft; for ftic will have her own part, which 
was never ftirred by the devife, and a third of the other part with¬ 
out any default in her filler; and the cafe will be very hard upon 
thcfccond daughter, for, according to this interpretation, fhe muft: 
lofe her eftate if fhe do not marry the nephew, though fhe is ne- 
ver«afked, and never refufed. Neither was it the chief intent of 
the teftator to keep the land in his own name, for then he would 
have given it to his nephew in the firft place, upon whofc death 
THE PROVISO is determined, and all that comes after is made impof* 
fible. His meaning could not be to reftrain his two daughters 
from marrying other men, if the nephew fhould refufe them ; fo 
’• that the words which follow, “ if fhe marry any other,” mult b« 
intended, “ if fhe marry any other, and thereby make herfelf inca- 

pable to marry him ;” and the rather, becaufe the next condition 
is, that if the leednd daughter do not marry him, &c. then, &c. 
but not if fhe marry another. Suppofe the nephew had married 
the fccond daughter after the firft had given her confent to marry 
him, the eftate of the cldeft lifter would not have been deter- 
mined^ bccaufe there would have been no fault in her. 


Thomas 

a^ainfl 

HowKI.. 
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Thomas Tkree Tudgrs for arnrmiug the judgment in 7 V/«h^ T<?rm 
againft following.—All wills are to be exnoundc.' ncr irdiiitr to the in- 
tent of the teihtor, colJe6icJ cut of t.i j words of the will. Now 
it plainly appears that the eldelt fhoidd have Lauiborne^ if there 
was no defeSt in giving her confent to aarry the nephew, which 
by the adl of God was afterwards made ir..nofribIe ; and therefore 
Ihe (hall not be divefted of her eftate, being no wilful fault or re- 
fufal in her. Thus it would Ifand ujion the proviso, if there had 
been nothing farther added in the will j and as to the claule which 
•[69] follows, that makes no alteration in this cafe, bccaiife it refers '* to 
the fame matter, and being in a will, ihall noi l e conftrued or taken 
in a larger fenfe than THE proviso itfclf; am.^ this is proved by the 
authorities following. A man, having lands in three places, de- 
•vifed all to his fon '/aba in fee ; and if he died without iflue, then 
he devifed his lands in Ham to Henry his nephew, and died j yohn 
entered and made a devife of the lands, and died without iiiiie ; and it 
was adjudged (a)^ that this was no countermand of the hrfl; devife 
to 'John^ quoad thofc lands in Ham, but a limitation by way of re¬ 
mainder to Henry. So where an eflate is given in a precedent 
cbiufcby will, it fhall not be altered by any fubfequent claufe in 
the fame will (h). But in deeds it was admitt- d, that fubfi-quent 
claufes which arc general, fhall be governed by pi i cediiit cb-ufes 
w^ich are more particular (c)', as if a man make a leafe lor years, 
and then give a bond with condition, that ifhe fuffer tliC lellee (}ui- 
etly to enjoyVithout any trouble from liim, or r.ny oilier |<erlbn, 
then the obligation to be void, here the word “ fuffer” rules the 
whole fenfe, and though a ftranger (iioukl enter, the bond is not 
forfeited. So in debt upon a bond (d) entered into by the bi'.riliF 
of a hundred, with condition to make a return of “ all v.'urrants, 
&c.” he pleaded performance, &c.j and the plaintiff replied, tliat 
being fhcriff, pioccfs was directed t(* Idm to levy iffucs, and that 
he made a warrant to the defendant, which lie did not return; and, 
upon a demurrer, the replication was held ill, bccaufc he did not 
Ihew that the iffucs were to be levied ■ rlihin the hundred, &c.; for 
thougn the words in the condition are g._ncral, viz. “ all warrants,” 
yet it fhall be intended of fuch only which are to be executed within 
tiie hundred [e). ^ 

But Gregory, JuJlic:, was of a contrary opinion, viz. that 
the judgment below ought to be revitrl; c, heenufe 'janc the deleft 
daughter had not an ablolute eftiitc in fee, but dt tei ininable by way 
of limitation; for there was no claufe in the will, that either of 
his daughters fliould have Lawho ne, but upon condition that they 
marry the nephew, which is a limitation of their eftate. And to 
prove this, he cited this cafe : * J'he (f) teftator devifed to his 
eldeft fon certain lands in fee upon conaition, that if he did iioT 


Fitzg. 2x4.224^ 
199. 29S. 

Ld. Ray. 269. 

*ii4* 
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(m) Cro. Jac. 290. Yelv. Z09. 
Moor, 124. 

(^) Cro. Car. 396. 

(t) 2. Roll. Abr. 396. 

{J) AUeo, 10. 2. Saund. 41 >. 


(f) But fee the opinion of Holt, 
Chief JuJtkc, S. C. Skin. 319. 

if 833. I. Roll. Abr. 411* 

ftioor, 644. Vaugb. 271. 
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pay the legacies given by the will, that then his youngeft fon Thomm 
fhould have the lands, &c.; and this was adjudged a future devife to 
till? fccond /on, and good in cafe of non-payment of the legacies; ^""'**^* 

and though it was void as to the eldcft fon, it being no more tliau Ld. Ray. 728. 
what the law gives him, yet if it had been a good devife to him, ***' 

‘ it is a limitation of his eilatc; and therefore if he do not pay t!ic 
legacies, the fecoiid fon will have it. 

The judgment was affirmed. 
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The King and Queen’s Bench* 

Sir John Holt, KnL Chief Juficc. 

Sir William Dolben, Knt. 

Sir William Gregory, Knt* > Jificesi 
Sir Giles Eyres, Knt* 

Sir George Treby, Knt. AUor 7 iey General* 
Sir John Somers, Knt* Solicitor General* 


Pitcher a^ahifl Tovey. * f 7^3 

trinity Ttmiy 3. JJ'ill. £ 5 * Mary, Roll 6l. Cafe 28* 

E rror to reverfe a judgment given in the common pleas On a covenant 
in an action of covenant, wherein the plaintiff declared, that tl'eR-fleeand 
' file was pofil fied of certain houfes in St. MurUn^s Lane 
for a certain term of years^ and that file demifed the faid houfes to 
■Richard Gill for twenty-one years under a certain rent, which he much money as 
covenanted to pay; that before the fcaling of the leafe, it was in- a rent; if the 
dorfed for the payment of twelve bottles of canary wine cVery year 
to Gimjiw.n To^hy the lelTor, &c. ; that the leflcc entered, &c. filnrthrtcrm* 
and made his will, and did thereby confiitute Si/fan Gill (oh exc- theleflbrcannac 
cutrix thereof^ and foon after died ; that the faid executrix proved maintain cove- 
the will; and entered upon the preinifes, and aflfgncd the term to nantagainrif^ch 
tlic defcnda.nt 7 hcmis Pitchti'), who entered and was poirefled, 
fee.; that lie the laid Plfchtr had not performed the covenants; and jjjj affignmtnt 
afiigned the brcHch in non-payment of twenty-four bottles of f\ck, of the term to 
W’hich was due for two years, and alfo fc.i arrear of rent, after the anoiher, altho* 
riflignment made to him by the faid executrix Sujan Gill, The the leflbr h;(d no 
defendant 7 ’homas Pitcher pleaded, that before the faid wine and * ntidc 

by the fitft nflignee.—S. C. u Salk. Si. S. C. 2. Vent.^t.^, S. C. 3. Lev. 295. S. C. l. Show. 
540. 5 . C. Carlh. 177. S, C. 12. Mod. 23. S. Holt, 73. S. C. i. Kreew- 316. 3. Mnd, 

3 ^ 5 - 33 ^* 3>Co.a4. Cro. Eliz. 71 Moor,6cc. Cio. J.ic.34. 2«Bu]fi.i5i* 1. lev. 308. 

3. Mod? 175, 1. Fiecm, 336. r. V’ern. C41. i’fc:. v-h. ic6. Stra. 403, liti. Ld. Ray* 

320. sCS. 554. 1551. 
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PitchsR 

a^.-iinft 

Tovey. 


rent became due, he aligned his interefl to James Alott j but 
did nf)t plead notice given to the plaintift’, or that lire had acceptcii 
the rent. And upon a demurrer to this plea, judgment was given, 
in the common pleas, for the plaintift’. 

A WRIT OF ERROR was brought in the court of king^s bench, 
and the common error ahiined. 

The queftions both in that court, and in the king’s bench were, 

^First, Whether the defendant P/VrAer ought to have pleaded? 
that he had given the plaintift’ Touey notice ? 

SKCoN'nr.Y, If fuch notice was ncccflarv, yet whether this 
wc‘uld he againll the defendant after this affignment made 
by him to i^c. 


Tho.si: who arcvv.v for the pla'ini'ijf'xw the action would have 
. the defendant flillli.iblc, notwithftanding the affignment, without he 
had pleaded notice thereof; becaufc other wife the plaintiff could 
not tell a;! linft whom to bring the ailion, or where to have his 
remedy : for if he fuc a wrong perfon, he muft difcor.l'inuc and 
pay cod-, r'.nd he cannot bring it againft tt\e right one, without 
having notice who he is. This was the very reafon of the judg¬ 
ment given in the cafe of K'l^hley v. Bulkley fr/;,which was an ac- 
tion ot detii ior rent by an a/Jigitcc of the reverfion againft 

the a/Jjgnee of a term, who pleaded, that he had aftigned over his 
intercll, but not that be had given any notice of the aflignment. 

It is true, he was adjudged to be ftiii tenant, becaufe he had pot 
pleaded fuch notice; but this was contrary to the opinion of 
Twisden, Jujilce', for in pleading fuch alignments none of the 
precedents mention any notice, &c. and though the plaintift' may 
not know againft whom to bring an action of debt for his rent, 
yet he has a better and more proper remedy, •y/z. to diftrain. 
The privity of eftate is transferred by this affignment, fo that no¬ 
thing remains upon which notice can be fixed, which is a bar to 
this aclion ; and therefore the plaintiff’ ought to have taken notice 
at her peril; for when an affignment is made, it is publicly known 
to whom, and the perfon in polleflion is always taken to b« the 
affignee. Many inftances were given where notice was not rc- 
quifite; as if the lell'ee for years give bond to his ieffor to deliver 
* [ 73 J quiet poft’effion upon requeft at the end of the term, * and before 
that time the lellbr affigii the reverfion, yet at the end of the term 
poffeffion muff be delivered to the affignee W’itiiout giving notice^ 
that he is the affignee (0). So where the affignee of part of a term- 
covenanted to repair, and the affignor deviled the reverfion, and 
died ; the devifee brought an action of covenantagainff the affignee, 
and it was held good without giving notice fo the devifee of the 
reverfion (c ); nay the pleading of iiotice.is fo tar from being ne- 
ceffary in this cafe, that the defendant might have pleaded ml de- 


({) Cudb. 16 s, j6x0 
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(a) i. Sid. 338. 

1. Roll. Abr, 465. 



Hilary Term, 3. \Mlliam & Mary, tiiB. R. 

and have given the aflignment in evidence, v/hich -w’as done PtrcHr* 
in*the common pleas in the cafe of Chrijfy •v. Wilcox (w) ; and 
though my lord Chikf Justice North dirc» 5 fed the jury to 
find the affignment fraudulent, yet upon the fpecial finding, the 
• Court were another opinion when it was aigued. 'X'here is a. 

cafe in Latch (bj^ w'hcre an executor of a lefl'ce for years afiigned 
over his term, and the leflbr brought an a<Stion of debt againft the 
executor for rent arrear after the afllgnmehtj who pleaded that he 
had afiigned the term, but did not (hew that he had given notice, 

&c. The plea was held well enough, but the plaintiff had judg-* 
inent, becaul'e the privity of contrju^ did ftill remain between him 
and the executor (r), who had no power, by any which he could 
<Io, to change or deftroy the action of the leflbr. But if the leflec • 
for years himfelf had made fiich an alflgnment, and died, that 
hiight have made fome coiifiderable difference ) for then poffibly 
an a^Slion of debt would not have lain againll his executor, be- 
caufe that niuft; be maintained againft him by the privity of con¬ 
tract, which is removed by the aflignment of the teftator. It might 
be well brought againft the leflcc hitnfclf in his life-time upon the 
privity of coutraCl, and fo is Walker's Cafe (cl). 

Second point. Biit here is neither the one or the other, an^ 
therefore if it fliould be neceflary on the part of the defendant, 
to plead that he gave notice of the aflignment, yet plaintiff 
cannot liave judgment ag;unft this defendant, becaufe the a<ffion 
will not lie; for it muft be fupported either upon a privity of 
contact or eftate : now there can be no privity of contrad pre- 
iended between them; for the defendant is only an aflignec of art 
executrix of a term ; and there can be no privity in law, for that 
only lafts fo long as the eftate continues, and no longer. * And * £ 74 
therefore the judgment in the cafe of Ovcrtoji v. Sydall (^) was 
relied on in point. It was debt againft an executor of a leflcc for 
yearsj after the defendant had aliigned the term; and it v.'as held 
that it would not lie, bccaule it could not be brought againft him 
upon the contmet <jf the teftator, to which he was neither party 
or privy; nor upon the privity in law, for then the term muft be 
ftill in» him, which was gone by the aflignment; and fo by con- 
fequence the addion muft fail, which is this very cafe. 

Another objection was made, that the aedion being 
brought as well upon the covenant for the bottles of wine, as for 


• («) Trinity Tfcrtn, 30. Car. z. Roll. 
6 ^ 6 . 

(A) Lauh. zlSo. Noy, 97. 

(c) The caie of Overton v. Syd;)l, 
Cio. Eliz. ^ SS* O. S'opli, X «o. 
S. C. 3. Co. 14. Marrow v, Turpin, 
Cro, Eliz. 715 . S. C. Kibor, hho.JrMb. 
eontra. But irt the cafe of CozliH v. 
Frcdbve, 3. Mud. 3x5. it is faid, that 
the late refolutions have been t^uite con¬ 
trary to the above cafes, and that it is 
now held, that the privity of contra^ of 


the teftator is hot determinr-d by Ms 
death, but that his executor (hall he 
cliarged with all his ccntraiRs fo long as 
he hath atTets, aiid therefi'ic fucli ex¬ 
ecutor (hall not difcharf;e himfilf by 
making; an afftghmenr, but (Tiall be liable 
for what rent (hall incur afttr he hath ai- 
rii>ned his intereft. Sec alfo Helicr v. 
Cafebert, i. Lev. 127. S.C. x.Sid. 2&b. 
Litt. 53. accords 
(d) 3. C’o. *2. 

(r) Cro. Eliz. 555. 
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rent, and entire damages given, it is naught; becaufe the wine 
arifes in covenant; it is a refervation, and not properly a refit, 
and fo cannot be affigned to the defendant, who is a ftranger to this 
covenant. 

E contra. It was agreed by the counfet of the plaintift', that there 
is no privity of contraft in this cafe, but that there is a 
privity of ejiatc remaining, notwithllanding the ailignment, 
which was not completed till notice. If it fhould be otherwife, 
the mifehief would be very great; for againlt whom fliould the 
lefTor. bring an a<Stidn ? If againlt the under-tenant he may be 
non-fuited, unlefs he can prove the alfignment to him; and there- 
• fore in judgment of law the privity mull ftill continue, though 
in rei •Oeritate the eftate itfelf be alligned. 'I'he leflbr has as much 
right to his rent, as a patron has to his prefentation ; now it will 
not be denied, that if there be a deprivation by the ordinary, the 
patron muft have notice, otherwife the bilhop may lake an ad¬ 
vantage of a lapfe by his own aiff. It is true, if I promile to pay 
to yf. j5. for goods delivered, fo much money as (i.D. fold the 
like goods for at fuch a market, and after this agreement the plain- 
tilF declare, that C. D. fold for fo much, the adtion is well 
brought, without alledging that he gave notice to the defendant 
that for fo much, quia conjlat de perfona (a). But 

where the perfon is uncertain, or where the a<S is to be Jione by 
the perfon to whom the payment is to be made, there notice id 
heceflary (h ); as it I promife to pay a man fo much money when 
he returns from London, there he ought to give me notice <jf his 
] return, that being the time of payment * In this cafe. If 

the plaintiff had accepted the rent after the afligiiment, yet the 
defendant had not been cliichargcd without notice ; fo is Pi;nant*s 
Cafe in the Xhitd Report (d), where a leafe was made upon con¬ 
dition, that the Icllee fliould not allign it without the afl'ent of thfe 
‘ leflbr ; he did aflign it contrary to the agreement} and the leflbr 
not having notice, &c. accepted the rent of the Icfl’ee after the af- 
fignment; but notwithllanding this acceptance, he entered for 
breach of the condition : and it was adjudged lawful, becaufe it 
being a collateral condition, notice is material; for othefwife it 
mayme broken fo fccretly that it is impoflihlc for the leflbr to 
know it; and*if notice fliould not be ncccflary in fuch cafe, then 
. the Icflee may take advantage of his own fraud, which the la\V 
will not permit. 'I'he rcafon given by Wray, Chief "fujliccy 
in the cafe of Gurney v. Saer (e), rules this at bar; which was thus : 
A man had a revcrfioimry interefl to a term of years after the db- 
termination or furrender of a leafe then in being; they who had 
the prefent interefl, made a private furrender without givin'>- no¬ 
tice thereof to him in reverfion ; and for that reafon it was ad¬ 
judged, that it fliould not be prejudicial to him. I'he opinion 
of TwisdEN, Jujiice^ in the cale before mentioned f/j. Hands 

(/*) Henning’s Cafe, Cro. jac. 4J2. (,/) 3. Co. 64. 

(A) (. Roll. Abr. 463. (e) 3. Leon. 95. 

(f) I. Roll Rep. 314. i.Ilulll.44. (/) Kighly V. Bolkly,!. Sld.'s^S. * 

Angle 
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fingle againft the other Judges, and the reafoii hy him given, Pitc^h 
why notice is not neccfliiry, is of very little vfreight; it is be- 
c^itfe the plaintilF (Vtfirajn^ if he cannot tell againil whom 
to bring an adlion: but if he may have two ways to recover his 
rent, why fltould he be defeated of one ? The remedy by s e the cafe ol 
way of diftrefs may prove ineffectual; for the term may be af- L^kcuxv.Nafli, 
ligned to a beggar, or to a perfon who may fufFer the houfes to 
remain empty, and then there will be nothing to diftrain. 

As to THE LAST onjECTioN, That by the indorfement the 
payment of the wine is no rent, but a refervation, &:c. it is not 
material whether It is a refervation or not i for it is a duty, and it 
arifesby rcafon of the thing demifed, and goesalong with it; and as 
to this purpofe, it is like the cafe where two copartners mad,p par-» 
tition, and one covenanted to acquit the other of a fuit occaffoned 
by the land fo divided ; the covenantee aliened ; and it is the opi¬ 
nion of my Lord Coke {a)-^ that the alii-nec, who is a ftranger 
to the covenant, Ihull maintain an action againft the covenantor, 
becaufe the acquittal runs with the land. ♦ It muff be admitted, 
that in the cafe of Overton v. Sydall (b) there is a judgment fcem- 
ingly in point againft the now plaintiff, that the adlioii does not 
lie againft an executor of a lefli c for years, after fuch executor 
has alfigncd the term, becaufe there is neither privity of contraft 
or eftatc remaining in him to fupport the action, Bi»ife*this has 
been denied to be law (r), becaufe fuoh executor (hall be ftill li¬ 
able to the contradFs of his teftatov, fo long as he has any ailcts 
t;o fatisfy them, 

%fter two arguments, judg ment was given in EaJIer Term fol¬ 
lowing, for the defendant in the original aclion, and the judgment 
in the common pleas reverfed. It was held, that the affignee 
was chargeable by reafon of the land, and when he had parted with 
his intereft, there could be no rcafon given why hefhould be any 
longer liable, cfpecially fincc the executor of the Icffcc is ftill bound 
to perform the covenants in the leafe fo long asfhe has affets, and 
that was the true reafon of the judgment in the cafe of HclUer v. 

Cafehard^ as has bccnobferved. 'I'hat of Kighleyv. Bulkley upon 
the p^)int of notice, cVc. was not adjudged upon much debate; and 
therefore a writ of error was afterwards brought upon it in the 
exchequer chamber ; and my Lord Hale, who was then Chief 
Baroii, and Bridgman, Chief'jnjlicc^ were of the litme opinion 
with 'I'wisDHN, JuJiicet that notice was not ncceffary 



(«) Co. Lir. 385. a. 

(i) Cro. Rliz. 

(c) In tile cafe of HtUier v.Cafcbard, 
I. Sid. 26.6. 

(</) Sec the pleading? in this c.^fr, 
%. Vent. 2^8. to 234. j the opinions of 
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“ Covenant” (C. j.j. See alfo St. 
Saviour’s t/. Smith, 3. Burr. 1271. 
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Parker ttgahifl Harris. 

Trinity Term, 3. Will. Mary. Roll 27. 

E rror of a judgment in the common pleas in an aftion of debt 
for rent, wherein the plaintiff Harris declared upon two dc-r 
rnifes, vi%. of one mcfluagc, being in ct fuper accluitatem de 
Hampste.m> Hill, Angiicc the rife of Hampftead Hill, ha¬ 
bendum for feven years, paying eighteen pounds a year, he. and 
upon another demilc at will, paying after the rate of eighteen 
pounds a-yjar, during the continuance of that tlcmifc. 

*Thc defendant pleaded in bar, that tempore dunijjion, pfiediolu* 
rum, t'ie plainfirT nil habuit in icncmcntis, ij>c, 

• 7*he,plaintift‘ replied, that before the demifes made by him to 
the defendant, the LordJVciton deniifed to the plaintiff’a piece of 
■and, with an oid houfe and barn, being parcel of the premifes, 
for forty years ; the faiil hord Ji-'otton adtunc et ibidem plenum po- 
t:/}atem jus et ///.v/w;;;/Wvw/. fo todemife it. &c. by virtue whereof 
the plaintift was poffeiVed, and made a leafe to the defendant, 
tnodo et forma, iffc. 

'Po this replication the defendant demurred (aj. 

•Ah exception was taken to it, that the plaintifF ought to fet 
forth the Lord IVotton had when he leafed to the plain¬ 

tiff, and that plenum pote/lutem jus ct titulum was not fufScient, 
without {hewing what effate he had j and this feemed, in the court 
of common pleas, to be a good exception, it being upon a de- 
murrer (h), • 


In debt for rent 
ontwodenufes, 
one forjre.ifj,tile 
other at 
defendant 
ple.ad dirtiii’tly 
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S. C. Cai th. 234 


Then it was objected againll ihc plea, that the defendant 
had f't forth, that tempore dimijfon, the plaintiff nil habuit in tene- 
mentis ; it ihould h ave been temporibus, hecaufe the plaintiff had 
dt'clarcd upon two demifes, and he might have a title when one 
was let, though not when the other was demifed ; and this feemed 
to be a good e.veeption to the bar, for that the defendant ought tu 
have pleaded ddlimflly to each deniife (<;}. 

But then AN EXCEPTION was taken to the declaratioiv that 
there was no place laid for the picnufes denufed ; for in et fuper 
accUvitutun, Id is only a defeription of the fituation. 

And of this opinion was the Chief Ji^stice:. 

But the other three Judges held, that the 'vaiuc lliould. 
come cut of ILrmpjleud, which fliall be taken lor t!ie vill, and' 
that as well as if it had been fa id apud uccUvitutrin and ib judg¬ 
ment was given for th« plaintiff. 

And now it was argued, in the court of king’s bench, 
that if }iumpjlead be prefumed to be a vill, it is but part of it j 

. sr- AflT. f*!, 40. 6. IJsn. 7. pi. 3. 9. E.!vj, 4.pi. 9, • 

.Scf? rbe pIcadiniTi, 2. Vent. 249. («; S. C. 2. Vt'nt. 271, 

iice S. V. 2. Vent. r;!. 
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and for that reafon the venue is ill, for it is not good de halnvdy 
bccaufc it is uncertain in the limits. If it be intended to be Heu 
(%usj then it is naught, if allcdgcd to be out of the vill or pariih; 
and for that reafon a ventre facias de Lincoln’s Inn, has been 
adjudged not good, 

* Then as to the objeftion, that there could not be a venue ^[783 
from the place where the land lies, it being in ft fuper cceli- 
r/p HampsteAD-HILL ; it was anfwered, that this mull 
necellarily be intended to be a vill, hamlet, or lieu conus \ if nei¬ 
ther, then it may be a lieu conus out of a hamlet, which the de¬ 
fendant ought to have pleaded in abatement. But the venue mull 
come from Hampjlead^ becaufe it is laid in et fuper acclivitatem 
de Hampstead : now in and apud arc of (he fame fignification ; 
and it is admitted, that if it had been apud aedivitatern^ ^c. it had 
been good {^a). 

Then the fccond count is upon a leafe at will, rendering a leafe for years 
dum ratam^ which is not a good refervation, becaufe it may be in referving leiu 
corn, or in any thing fatisfa<Slory: befides, an action may he 
brought every day or every hour, there being no time limited fo? u^ncer! 
when the rent ihall be ; it might have been good upon a contrail t.iinty. 
for goods, becaufe the jury may judge ot the value, but not fer 5. c. i. Salk, 
fcnt, • 2 f) 3 . 

LjJ. Ray, 77. S2. 37c. 74C. 

AfRl as to the replication, the liunc Gbje< 5 lion was made as in 
the common pleas, that the pla.intilF ought to have Ihewed what 
title my Lord JVotton had at the time of the demif, that tiie 
Ctmrt might judge whether he had a power or not to leale : and 
for this there is a judgment in point, in (iiufs^s Cafe f>) ; where 
the replication was, that the plaintilF hahuit honuni et fufjiden, 

Jlatum, tyL\ and it was adjudged upon a writ of error alter verdiit, 
that the ellate ought to be let forth : but the plaintiff had judg¬ 
ment, becaufe aided by the llatute of ‘f ifails, it being after 
verdiit. 


E contra. 7 'he replication is good in fubftance, for when the S. Mod. 34?. 



that the land was copyhold, grantablc in polf’flion or revcrfion for 
life or in fee, and that the lord granted the revcrfion to him after 
the death of IV. wiio was tenant for life in polLirion ; and upon 
a, demurrer, becaufe the plaintiff had not Ihewed the beginning, 
or by whom TV. had the eflate, yet judgment was given for the 
plaintiff, becaufe this was but only a conveyance to his title, and 
not the title itfelf (r/). 


(<») See the Year Books 6. Han. 7. objeflion ; for Jutur acclivitatem, i^c. is 
pi. 3. 9. EJtu. 4. pi. 9.; tiie Book of not futfici<-n5 v.-nue. S. C, 2. Vent. 172, 

Ailizes, 17. AIT. pi. 30. 11. Mod. 49. S. C. poft. So. 

Ld. Ray. 105. 172. 255. 344.—Awn (i) Cro. Jac. 312. Yelv. 427, 

Note,* It is faid in S. C. Carth. 235. (f) Cro. jac. 52. 

that the judgment w.is reverfed on this fd) Cro. far. 133. 
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79 3 Hilary Term, 3. William & Mary, In B. R. 

Parker * Lastly, The payment feeundum ratam mud be in money, 
vSlifis intended in no other thing, becaufe it is in the cafe 

■*** * of a tenancy at will. The refervation would have been good if it 
had been in an ajfiimpjtt or covenant; it amounts to no more than a 
M. Ray, 819. Contract between the parties. In the cafe of Titus v. Perkins {a) a 
] iCp. cuftom was fet forth to pay a fine, tantam denariorum furntnam quan^ 

tarn terra: valebant per annum tempore admiffionis j and it was ad¬ 
judged good^ becaufc it might be hclpt^d by an averment that the 
land was worth fo much that year. So in evidence to a jury upon 
the cuftom of a manor (/'), that the land was dcmifable, paying 
the treble value of the rent, for twenty-one years, and if the 
termor died within the term, that his heir fhould have it, paying 
.one year’s rent as a fine certain, and if he afligned it, then the 
affignee was to pay one year’s value of the rent; this feemed to 
be an uncertain cuftom throughout, yet it was held good. Ser- 
• vices are of the fame nature with things which are in render^ and 

thofe may be certain in an incertainty (r) j for a man may bold of 
his lord to fliecr all his flieep depafturing within the manor, which 
at fir ft is very uncertain, becauie he may have more or lefs ; but 
bccaufe jt is referred to a certain manor, therefore it is held that 
the lord may diftrain for fuch a fervicc, which he could not do if 
it was not certain. In this cafe the payment fectindu?n ratam-, firV. 
is no p«t^f the thing demifed, but fomething out of it, which 
may be recced to a certainty when judgment is given Jby the 
Court for the damages fuftained by the detainer of the rent, 

Curia, The refervation ad ratam is not good,' it being unon 
a Icafc at will, where the time of payment of the rent fhould be 
very certain; for if the tenant hold oyer a day, he muft pay 
the rent of the next quarter. 


Ld. Ray. 707. But Dolben, 'JuJlicc, inclined, that it being uncertain how 
75i. long the tenant would continue in pofl'elfion, he being only tenant 

at will, this refervation may be good. 

As to the other pbje« 3 :ions, it was held not to be material 
for the plaintiff in his replication to Ihew his title, or what .leftatc 
he had in the houfes, upon the rc^fons and authorities allcdged at 
the bar, 


[So] 

S.d. jad. 


^ And likewife the Court concurred in opinion with the 
Judges of the common pleas upon the place from whence the 
venue fhould arife, which muft be from Hampjhad', for if it had 
been ds vicineto Hampstead, then tlierc could be no objedtion 
to it. 


But bccaufe the refervation was held to be void, the judgment 
in the common pleas was rcvcrl'ed in Michaelmas Term folloyvirig. 


' ) Co, Lit. 96, 


(a) Mod, 13*. 
(/>) Cro. Jac. 
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Glover a^alnft Cope. 

Eajier Terntt 3. WUL £sf Mary, Roll 267. 


Cafe 3Q. 


C OVENANT,—^The plaintiff declared, that the manor of 

Hackney-, in the county of Muldkfex, is an ancient manor, !eafe**foTyeary* 
whereof one mefluage with the appurtenances, \\\ Meer Jlrect, is warranted by 
copyhold of inheritance i that there is a cuftoin within the faid the cuftom, in 
manor for every cuftomary tenant thereof, being feifed in fee of which thelelTeQ 
any copyhold lands or tenements, to demife the fame fer thirty-r 
one years more or Icfs, without licence, &c.; that on the thirty- 
firll day of Hcccmhcr, in the nineteenth year of Charles the Second, dene of the 
Sir William Bolton, being then lord of the faid maiior, did grant «/ 

the ftid meflhage, &c. to Geerse Hockcnhall and Maty his wife, 
and to the heirs ot tne fud George, who was thereupon admitted; 
that cn the twentieth day of February 1671, the fiid Hjckenhall repair again.'t 
and his wife, by their indenture, did demife the fiid mellUage to the original Icf. 
the defendant "for twenty-one years rendering rent, in which jj® 

leafe the defendant covenanted to repair during the term; that by term bSe the 
virtue of the fiid demife, the dcfenilant entered and was poli'efled, reverfion wa^ 
tic, ; that Mary liockenhall dieil, and afterwards, •viz. on the furrendered to 
twentieth day of 16H4, the f lid //jrif'yy/W/granted plaintiff ; 

the reverfion of the fiid inelliiage, he, to his fon George Hocken- 
hall the younger, and to his heirs ; that afterwards, viz. on the ^ 

four^enth day of Jugull,\v\ the firflyearof James 5 ivW, the c. 34. 
laid George Hockcnhall the fon was admitted tenant, and the fime s.c. 3.LCV.326. 
day furrendered the preniifes to the jdaintilf Glover, who was ad- c/ i. show, 
raitted, and who now brought this ail ion aguinlt the defendant for 2S4. 
not repairing of the premiles. r 

* I'he defendant pleaded, that after the leafe made to him, and * r o . i 
before the reverfion came to the plaintiff, viz. on the twenty-fourth L ° * J 
day of July-, in the twenty-eighth year of Charles the Second,\\c, S, C. x. S^IK. 
the faid'defendant, afligned the mefliiage, he. to Sarah P.kes, of *85. 
which the plaintiff had notice, by virtue whereof flie entered and ‘"***®* 

was poU'efled j S.'c. Comb, 

The plaintiff demurred j and the defendant joined in Lit. 115. 

miiVrcr. Ray. *50. 

The case, upon the pleadings, is fliortly thus:—A copyholder 
in fee made a leafe of a meffuage for twenty-one years, warranted .. ux.n, ,3. 
by the cuftom, he. ; the lefl'cc covenanted to repair during the Dougl. i8s, 
term ; afterwards the leffor granted the revcriion to his fon, who 3 - 
furrendered to the plaintiff, who brought an action of covenant 298. 
againlt the lelfee for not repairing. 

The principal queftion was, Whether the aiSfion would lie or 
not ? 

The doubt arofe upon the tenure of the meffuage, which was 
copyhold ; for if it had been a freehold, the action might have been 
vycirbrovght by the ;iffigiiee pf a reverfion againft a Icffcc for 

years 
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c; !.ovr* years after he had affigned the term, notwithftanding the Icflbr or 

had accepted the rent from the affignce of the leffec, 
and this upon the general words of the ftatute of 32. Hen. 8. c. 3''^. 
which gives “ the grantees and affignees of reverfions of lands, 
tenements, and other hereditaments, the like advantage againfl 
“ leUccs by entry for non-payment of rent, as the Icfi'ors or 
U grantors thcmfelves might have.** 

Now, Whether copyhold lands may be comprehended in thefe 
general words ? was the chief queftior^ 


rMflri. 7j. • First, It was premifed, that without the aid of the ftatute, a 


fo that he had the rent which is incident to it, and which is given 


by law, there the l.uv Hkewife created the privity, on purpofe to 
maintain anaclion ol debt for the rent. 


T hen two queftions were made : 

First, Whether this covenant runs w'ith the reverlion ? for 
if fo, then the plalntifF, being a grantee of a revcrhoiij, may bring 
this action at the common law. 

^ J ** Secoxdi-y, If not, then. Whether the affignce of a rever- 
fion cif iTVo^'hold is aided by the ftatute of Henry the Eighth ? 

As to THE FIRST POINT, thiscovciiaiit extends to fupportthe 
thing dcmifei!, for it is to repair \ it is appurtenant to it, and ftiall 
run with the Jand, and will bind an affignce of the term, thoi/gb 
he is not obliged by the exprefs covenant j for it is parcel of the 
demife and contra<St, and had an exiftcnce at the time of the 
»c. Mod. 3S4. making of the Icafc ; and fo is Spencer’s Cafe (h). In debt for 

affignce of a rcvcrfioii againft the affignec of the term, 
7*6^3. pleaded, that the Icflbr covenanted with him, “ thatifhcfhould 

“ be difturbed in the pofleffion, &c. that then he fhauld detain fo 
“ much of the rent as he fhould be forced to pay, &c.and he 
alledgcd, that fo much had been levied upon him for fines and if- 
fucs, which he w'ith-held out of the rent; and upon a demurrer it 
W'as held, that he fiiould have the benefit of this covenant, ^or it 
runs with the land, and upon fuch a covenant the affignce of the 
/ term might have detained the rent at the common law. 'I'he ob¬ 
jection, viz. that if this covenant runs with the land, then the af- 
Jignee-t and not the lefjeey mutt be chargeable, is of no manner of 
ibrce; becaufe the lelfee is bound, by exprefs covenant, to repair, 
and no aflignnient of the term, or acceptance of the rent by the 
If-Hbr, can difeharge him. This is the exprefs refolution in feveral 
ciifcs (f) ; and if it Ibould be obje».Hed, that in thofe cafes the ac¬ 
tions were brought by the lettbrs thcmfelves, and notby the grantees 


(*) The Year Rooks 5. f/rv, 7. pL 19. (i) 5. Co, 16. Cro. Car. 137. 

^ Lit* £ T 

(i) Cro.« Car. i88, 580, 


of 
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pf the revcrfion, then the judgment of the Court in the cafe of 
Brett V. Cumberland [a) will be a dire6l: anfvvcr to that ohjeftion, 
V^ich was fiiortiy thus : The lefTee, having covenanted to repair, 
afligned his term ; the grantee of the reverfion in fee accepted the 
rent of the affignee j the IciTee died, leaving the defendant his ex¬ 
ecutor ; and the faid grantee brought an a(Slion of covenant againft 
the executor of the leffec for not repairing after the aflignments 
both of the reverfion and the ^erm ; and it w^s held, that it would 
lie upon the ftatutc, being a covenant in faiSt, and running with 
the land, and that no affignment made by the firft Icflec cpuld dif- 
charge his executors fo long as they had aflets. It is true, tke 
aclion could not be brought againft them by reafon of any privity 
of contraft, for there was none j but it may be brought upon the 
covenant itfelf, fo long as they have any of the tefiator’s eftate ia 
their hands. * And therefore if the plaintiff in this cafe fhould 
not be entitled to this a£liunat the common law, yet he is aided 
by the ftatutc, notwithftanding he comes to his eftate hy furrender^ 
bccaufe a furrenderee is an ajjignee within the equity and meaning 
of the ftatutc, in order to maintain cither an action of debt or 
covenant. It has been formerly held, that a furrenderee of a copy- 
holder in fee, is not fuch an aifignec as is intended by this ftatute, 
in order to take advantage of a conditiem broken, becaufc he is in 
by the cuftorn and not by law, and cannot be privy to the Ictife 
made by the furrenderor ; and fo is the cafe of Beal'v, B:*af:er (b), 
Butfliis w'HS a judgment without argument, and only by two 
Judges, the reft being abfent, ft- that it is ik i of that force as a 
judgment given by the whole Court up«n a folemn debate. It 
lAs been held (c) alfo, that copyhold eftates arc not within the 
ftatute de Donh^ isle, and yet they do entail tliofe clbitcs noiwith- 
ftanditig that judgment. It cannot be denied but that fuch eftates 
were valuable in the law long before the making of the ftatutc of 
32. Hen. 8. c. 34.for Justice Littleton tellsus (^)theopinion 
of two Chief Jufticesjin the reign of Edward the pourtb^ wa -,that if 
fuch tenants pay their fcrvices, and arc turned out of the land, they 
may have actions of trefpafs againft the lord; nay they may pre- 
feribe againft him, by reafon that they have fixed and perdurable 
eftgtes. Now this ftatute was made for a general remedy to give 
u6lions to recover men’s right (<■), and therefore copyholds muft 
be included, becaufe they arc not only v.aluable in the law, but are 
a great part of the tenure of the nation. And«as they have been 
valued before, fo likewife they have been fince the making of the 
ftatute; for if a copyholder for life make a leafe for three years 
generally, having licence to make it for three years, if he fo long 
Jive, though the licence is not purfued, yet the lefl’ec may 
maintain an ejectment {f). So where {g) leflee for years is 
dminus pro tempone of a manor, and takes a furrender, and his 


Otovtj 

egainfi 

Cora. 

8. Mod. 72, 

10. Mod. iz, 
» 55 * 

XT. Mod. 45. 
166. 171. 371, 
384. 

Corny. £17. 


HH} 


1. Vern. 87. 
Ld. Ray. 3*9, 
630. 726. 


Cilb. E.R. 109* 
iSS. 

Sda.1197. 

3. Peer Wins. 
9. IS?- 

II. Mod. x8. 
53. f 8. 199. 

IZ. Mod. 147. 
301. 378. 

1. Peer. Wms. 
330. 

Free. Ch. 568* 
Corny. 71. 

Ld. Ray. 552. 
Sira. 447. 45a. 

Ld. Ray. 13a. 
996.1000.1145. 
1231. 


Coiny. 84. 

Ld. Ray. 76, 
J59. 658. 


(a) Cro. Jac. 52a. 
(A) Cro. Jac. 305. 
(r),Cro. Car. 44. 
Lilt. Sc^a n* 


YelV. 222. 


eftate 


(«) Kfilw. 76, 77* 
(/) Owen, 72. 

(f ) Co. Lit. 59. 
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• 

QioTtK eft ate determines before admittance, yet it (hall be compella" 
to be done according; to the furrender. The feverance of' the 
inheritance of the copyhold from the manor will not dcftroy the 
tenure itfelf (n),bccaufe the eftate of the copyholder is eftabliftied 
r 84 1 by cuftom ; and therefore * neither the lord, or any claiming un¬ 
der him, can turn out fuch a tenant. Particular ftatutes by which 
the lord may have any prejudice, as to fines or amerciaments (^), 
do not bind copyhold tenants. As theftatute of 34 *^ 
concerning bankrupts, did not extend to copyholds, and therefore 
a fubfequent law 13. Eli%. c. 7. was made to include them ; neither 
did the ftatuteof recufancy extend to fucheftates; and the reafon given 
is (f ),becaufc the lord may therebyircceivc an injury by thelofs of his 
euftoms and ferviccs. But general laws made for the public good, 
and where the lords of manors can have no prejudice, are binding, 
'and (hall extend to copyhold lands, though they are not named in 
fuch liatutcs. As in fIcy don* i Cafe (r/), a religious houfe granted 
a copyhold for two lives, and in the thirtieth year of Henry the- 
Eighth deinifed the fame to Heydon for eighty years j the very 
next year a ftatute was made {e) by which it was cna<ft;ed, “ that 
if any religious houfe fliall, within one year next before the 
“ firft day of that parliament, or afterwards, Icafc or grant, &c. 
“ any lands in which any intcreft or eftate for life or years was 
4 ticn in being, that fuch Icafc fhould be void.** Now the grant 
of this «>f)yhold for two lives, in the year before the ftatute was 
injidc, was adjudged ait intcreji, and within the general wofds of 
the acf, and therefore the leal'e to Heydon was void (/*). By the 
ftatute of J/imitations, 32. Hen. 8. c. 2. it is ena£lcd, that a writ 
of right fhall not be maintained to any lands, A’c. or any farther 
icifin alledgcd in the aiiccftor, than for fixty years next before 
the tejie of fuch writ,” which words point only at an intereft at 
common law, and not by any cuftoni; and yet copyhold lands have 
been adjudgeil to be within that act So likewife by the tta- 
tutc of Maintenance, 32. Hen. 8. c. (y. “ the buying any pretended 
right of title to any manors, lands, or tenements, is prohibited;** 
which words have been adjudged to extend to a pretended right 
To a copyhold eftate (/j), becaul'c the ftatute was made for avoiding 
maintenance in general, which defign would be loft if copyholders 
lands, which aie a confulerable part of the kingdom, fhould be 
left out. Now to enforce this argument it is to be obferved, 
that the two ftattitcs laft mentioned were made in the fame year, 
C ^5 3 and by the lame pai liament by which this ftatute * w'as made to 
enable grantees of reverfions of manors, lands, tenements, and 
“ other hereditamcnL*;,*’ to take advantage againft Jc/lccs ; and if 
fuch conftructions have been made upon the general words of 
thefc ftatutes, what rcalbn can be gi ven why thq like ibould not Ic 
made ii\ this cafe ? 

(rt) 4. Co. 14, (/) 9. Co. 104. 

{^'■5 -,4. lUn. S. c. 14. 15. Kits:. C. 7. (p. 'j. Moor. 411. 

'*) O. tn, -,7. (h) 4. Co. zC. See 1 . Hawk. P.C. 

(f.) 3. Co. 7. 'J6.f. 12. 

•; i. IJsv. ?..f. 13. f. 7. 

Mr. 
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CtO^Ki 

agaififh 

Core* 


Mr. Roe, e contra^ argued, that the authoHties cited for the 
j^aintifF are not applicable to the cafe in queftiori. 

And first, as tothofe cited out of the YeAr Books, they 
are actions of debt for rent, and are of a 'different nature from 
thofe in covenant, which is a collateral thingj and a chofe tU aithny 
and vtill not follow the reVerfion without the help of the ftatute. 

So that if any thing fupports this a«SIicn of covenant it muft be 
the ftatute, but it is not within the general words or within the 
meaning of that law. Nothing of copyhold can be intended to 
fall under the general wordsj viz. “ manors, lands, tenemenfs, 

‘‘ and other hereditaments j” for fuch are only known at the 

Common law, and therefore can have no reference to copyhold 

lands, which arc created by cuftom, and arc only eftates at tlte 

will of the lord. This has been held to be the fenfe and meaning 27. Uen.%.c.ta^ 

of thofe very words in the feveral ftatutes of Jointures, Ufes, and 

Partition. So likewife upon the ftatute of ii. Hen. y, c. 20 , 

which makes the alienation of any (’ 3 ^-itc of the wife void, which 

(he has in dower, for life, or in tail, jointly with her htifband, &c. 

in any “ manors, lands, t menients, or other hereditaments the 

alienation of a copyhold eft.ate, which Ihc had in tail jointly with 

her hufband, was adjudged good, and not within that ftatute («). 

Upon the ftatute of 13. Eliz. c. 7. which empowers the connhif- 
ftoners of bankrupts to fell their lands, &c. it has beeiiTield they 
coulifi not fell copyholds, if that law had not given them power by 
exprefs words, viz. to fell as well copy as free land (/>). So are 
fgveral a£i:s of parliament which are made to give forfeitures of 
“ lands, tenements, or other hereditaments. Sic.*' which vrords 
do not extend to copyholds, but only to inheritances at common 
law. And the reafon ia, bccaufc copyhold lands at the time of 
making this and other adts, and long after, were in no eftetaii of 
the law i for the tCJiants of thole lajids held them in or 

at beft were but tenants at will, and fo not within tin provifion 01 
care of acts of parliament. ••• Ami even at this day their cllatcs ^ 
are held only at the will of the lord, according to the cullom of 
the manor: and in many refpects this tenant has a dependance 
uj>e)n the lord; lor he can neither Iilicn nor leafe his copyhold with¬ 
out licence} and therefore when cither is done, it is as well liie 
:icl of the lord as of the tenant. 

• 

Anothkr reason offered why this at'Iion would not lie waf, a.Bi.Com.*90. 
beeaufe the Icllce had not nitonird to him in tin- rcvcrfu)i), accord¬ 
ing to the opinion of mv I.ohd I ltO’.ART, iiuVa’/z./n/ f/i'/’y 
where a copyholder made a Ical’e h)r years rendering rent, and then 
he furrendered the reverfuMi to the defemlant, who was admiired ; 
and in a replevin Jiii avov/ed for rent-ai rcar, wliieh, it was faid, 
he could not do, or'eiiter for a condition br<»lvcn, wiviuiui tln^ ar - 
Jtornment of the leli'ce to Jiini. But this was not iinich inlilied 

Hanlngt(jn v, .S.nlih i.Sii). ^r, (1 j. •!?•: 1;. c. iC. a::.i. 

73. Ante 4^. 11. r.. c. 1 9. by wln. li rtUairimej.ts 

(^) Cro. C If. 7,4. i. 1 ■'•i, a: .• c. I.'!-f'-’l . 

(O Hob. 17;, 

on. 
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on, becaufe the law fccms to be otherwife ; for the eftate of d 
copyholder docs not pais by any grant of the revcrfion at the cony 
mon law, to which an attornment is necefl'ary, but by furrendef 
and admittance. 

Curia. A copyholder has an inheritance, though he has it 
in the pojl^ and his eftate is now fixed aiid eftablifhed by the cuf- 
tomj and therefore it is reafon to conftruc him to be within the 
equity of this ftatute, and the rather becaufe of late he has been 

held to be within the ftatute de Donh^ is'r. 

• 

And fo without farther argument]!udgment waS given for thtf 
plaintiff* 


Clover 

agaiii/l 

CotKk 


Cafe 31. 


Difcondnuance 
in procefs or in 
pkadinf, is aid* 
«d bj the 32. 
Ben. 8. c* 30. 
as well in infe> 
rlor as in Aipe* 
riot courts. 

8 . X. Salk. 
X17. 

S.C.Cart. 206. 
8. C. Holt, X 55. 
X. Show. 319. 


[87} 


10. Mdd. 87. 

3x5. 

X2. Mod. 8. 
307. 4.21. 578. 
6z6. 

Ld.Ray. 15.17. 
7x6. 872. 894. 
xixi. 

^Btra. 139. 734. 
947 * 

10. Mod. 147. 


^^^'lhvin agabiji Smith. 

7 riiiit\ 'ivr?a, 3. H'ill. IS Mary, Roll 

A (^ESTION was moyed. Whether a dijeontinuante in art 
inferior court is helped, after judgment, by the ftatute of 
JtofaiUf 

And THE Court was of opinion, thaxdifcontinuance of procefs 
or in pleading was helped by the ftatute j but where the caufe is 
difeontinued and out of court, as in the beginning of this reign 
for not holdihg Hilary Term all caufes were then difeoritinuedj 
which could not be aided by any ftatute of Jeofails^ wi^out 
a particular a£t of parliament for reviving thofe caufes and procefsi 
In Beecher’s Cafe (a) after a verdift for the plaintiff, there being 
fome doubt whether the vifne was good or not, and the plaintiff , 
* intending to bring a new action, got leave to difcontiuuci in 

which cafe the judgment fliould have been entered, “ qmdquerens 
C( Mf/ c,. §j*n .1 _ 


Xfd. R'ly. 59^* 
S 50.1047.1221. 
^308. 1371. 

tougl. II j. 


J 0 * J - - J 

“ curia et fatetur fe in curia hie ultcrim nolle profequi', idco confide- 
ratum eji quod defendens eat inde fine die ■” and held that it amounts 
to a retraxit^ and is a bar to the fame action for ever,- fo long as that 
judgment ftands in force* Whereupon a writ of error was brought^ 
and it was (hewed that there was a difconlhmance ; for the vcrdicl 
was 2. Jacobi, and the judgment was 4. Jacobi \ and no continue 
mice from one Tefm to the other, which might have been aided by 
the ftatute of Jeofails, if the judgment had been given upon the 
verdia j but it was upon the retraxit, which is not within the 
ftatute (c): and for this reafon that judgment was reverfed (d). 


(a) Beecher v. Shirley, 8. Co. 58. 
Cro. Jac. 211. 

(b) So h the entry after vercliO upon 
a demurrer ; but if upon a ncn-{uit, then 
it is in mijerieetdia ^uiu nan frofecutus 
** e/t bitve fuum.'’ Noxt to former 
Edition. And fee Cro. Jafc. 213. 

(#) 32. ff'U. 8. c. 30. But fee 4. U 
5* ui/iH. c. 16. 


(J) But now by 5. Gee. i. C. 13. 
after vcrdiil in any court of England or 
iJ'ulcs, juditment fhall not be Hayed of 
reverfed for any default of form or fob- 
Aance in any bill, writ, original or ju¬ 
dicial, or variance from the declaratioix 
or other proceedings. 


EASTER 
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The King and Queen*s Bench. 
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Sir William Gregory, Knt. 

Sir Giles Eyres, Knt. 

Sir George Treby, Knt. Attorney Generah 
Sir John Somers, Knt. SoHckor GeneraL 



*[8S] 

* Adams {igainjl Tapling* Cafe 32. 

C OVENANT. The breaches afligncd were, that the in covenant, on 
houfjs were not in repair; that the locks were taken '**31 the 

aw^ay ; and that the hedges w'cre broken down, and the 
ditches unlcoured. The defendant pleads an agreement made *pi,ea *that the 
between the plaintiff and him, that he fhould employ a workman plaintiff agreed 
three or four days in and about the repairing of the houfe, which tl'e defend- 
fhoujd be a fufficient and that he had employed a 

workman, &c. Upon this plea they w'crc at iffue, and there was foul days in and 
a vcrdidl for the defendant. about repairing 

It w^as now moved in arreft of judgment; and the exceptions /-j/ii/Sj’ ^ 
taken WCrCj bad j for the 

First, Where an “accord and fttisfiiclion’’ is pleaded, it mufl be obli^gcd todo'thtf 
‘real j but in this cafe it was no more than the defendant w'as repaiis by the 
obliged to doi original cove¬ 

nant. 

Secondly, 'Ehtre are fevcnil breached afligned, and the 
defendant has only anfwercd 10 the repairs cf the houfe, and ^ Ron^*Abr 

128. Dyer, 356. Yelv. 125. Stra. 426. Ld. Kay. 122.566. 1072. 10. Mod. 224. 306’. 

8. Mud. 242. 236. 345. 2. 1 'ecr. Wins. 308. Sira. 426, 573. 615. 1194. 

fo 
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Adams fo it IS a difcontinuance in pleading, which is not aided by i. 
verdict. 

TArLlMC. 

Thirdly, 7 *he fatisfatftion is uncertain, viz. to employ a man 
to work three or four days. 


And for thefe rcafons judgment was ftaycdi 


*[89] 

1. Leon. 19. 
Cro. Eliz. 193. 
Co. Lit. 211. 
3. Com. Dig. 

Accord” 

(B. 2.). 


Curia. In covenant, where the damages are uncertain, and 
to be recovered, as in this cafe, a leflbr thing may be done in 
(atisfadlion, and there “ accord and fuisfaclion” is a good plea* 
But in an action of debt upon a bond, where the futn to be paid 
is certain, there a Icfler fum cannot be paid in fatisflrdtion of a 
greater. 


Cafe 33. Bridges a^oinft Saer. 

A prefeription '‘fc TRESPASS for impounding of his (beep. Thedefendantjufti- 
to have com nun fied the taking and impounding for dutnage feajant. 7'hc 

IS fup. pjaiutiff in his replication preferibed to have a common for Jiiecp. 
S^that^ft was the prefeription being travelled, the jury found that the 
for iheep, w plaiiititf had common for flicep, and alio /or cows. 

alfo for tows. i ♦ o- , . 

, An olycction was made, that this uiu not maintain this 

34 ^* ** ^ prefeription^ bccaufc it was larger than it was pleaded. 

s. C.Carth. ADJUDGED for the plaintiff. 

219. •' * 

$. C. 11. Mod. 25. Hob. 53. TO. Mod. 300. Ld. Ray. 865.* Cowp, 76O. BuUu's NIfi 
Prius, 59. 1. Burn, 440. Lfplnall. Digeft, 362. 


Cafe 34. Carter Horner. 

Hilary Term, 2. c/ Roll 324. 

If a teftator A N ACTION ON THE CASE was brought Oil a ivager^ wherein 
feiftd of free- XX plaintiff declared, that there was a dilcourfe between him 
and the defendant concerning a meffuage in (hokham, whereof 
vife “ all the Edxuard Darling was feifed in fcc^ ana Inccwile concerning a will 
** reft, refidoe, which the defendant affirmed to be publiflied by the faid Edward 
** and remain. Darlings by which he devifed his cllate (having a wife and four 
«* °o his thefe words, “ all and singular the reft, refidue, 

« wifrandchiL “ remainder, of my ejlate^ of wh.u kind, nature, or quality 
dren, equally “ foevcr, whether freehold or copyhold, which 1 intend to furren- 
“ to be divided « der to the ufe of my will, leafes, goods, plate, debts, and chattels, 
** among^^ tt 1 give and devife to Elizabeth Darling my wife, and to George^ 
vvord*ry7tf« fi!;- ** Ediisard^ Elizabeth^ and Alary Darlings in fuch manner and 
nifies xhcintcrejl “ foTin as hereinafter is mentioned, that is to lay, one third part 
be had in the “ to my wife, the other two thirds to my iUbl children, equally to 
land, and pafles M divided, ftiare and (hare alike.’* The tcllator further de- 

mftt. 

!». C. I. Eq. Abr. 177. S. C. 1. Show. 34S. Cro. Car. 447. Stile, aSi, 2. Lev. 91, 
X. Mod. 100. 2. Chan. Caf. 262. j. Salk. 236. 3. Mod. 45. K. Mod. 255. io« Mod. 94. 
287. 525. II. Mod. 90. 102. 207. Cafes T. T. 110. 1,7. i.Vcrn. 346. Prcc,Ch. 37. 264, 
4.71. Gilh. E. R.77. $7. 2. Peer. Wms. 523. 3. Peer. Wms. 193. 295, 386. Corny ns, 337, 

3, Com. Dig. 425. 2. Bac. Abr, 5^. 

Vifedj 
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vifed, that the (hare of ‘George (hould be kept entire till he was of 
fuli age, “ and if any happen^ to die before twenty-one, then to 

the furvivor^ and eqiially to be divided \** Edward died j Eli¬ 
zabeth furvived j and George before twenty-one. 

* * The queftion was, Whether Elizabeth the mother had an 
eflate for life, or in fee, by virtue of this will? 

It was faid, ihe had an eftate in fee upon this difference, viz, 
if the teftator had been entitled to lands in fee, and likewife to 
mortgaged lands not forfeited, and had devifed his Linds in fee to • 
his brother, and all the reft of his Icafes, mortgages, and eftates,. 
“ debts and duties, &c. of which he was poffejpd^ &c.** there the 
word “ eftate,” being put amongft chattels, fhall only carry an 
eftate for life, and the rather becaufe of the word “ ponbfTed {a).'* 
But where the word ‘‘eftate” ftands by itfelf, and is not mingled 
amongft pcrfoiial things j as, for inftance, where a man being feifed 
in fee devifed his “ whole eftate,” there the word “ eftate” 
extends to the land, and the devifee fiiall take it in fee ; for 
it is a word which comprehends not only the land itfelf, but all the 
intereft the teftator had in it. 

E contra. The word “ eftate” fignifies the land^ and not the 
interejl which the teftator had in it; and being in a wiJJ^ thatT 
word muft be conftrued according to the common and known 
acceptJRion of it, which imports the land itfelf, and not the eji^ne 
which he had in the land; and therefore an eftate for life only 
pafles. '1 he words which follow’, viz. “ of wliat nature, kind, 
“ or quality foever,” arc a further defeription of the thing dcvilcil, 
which is the land, and of what tenure it may be ; ft) that the teftator 
has not left it to the general conftriuftion w’hat fhall pafs by the 
word “ eftate” alone. 'Thus it is in a grant: as if aleafe be made 
to A. remainder to B. in tail, remainder to the right heirs of B, 
W’ho bargains and fells all his eflate to D. nothing paft'es to him 
but during the life of thegrantor whilft the eftate tail is in hsing (r). 
It is trucj by a dcvii'c of the “ wliole eftate” it has been held 
that a fee pafles, but it was upon a different realbn from the 
cafe af. bar, for it was devifed “ paying debt^and legacies and 
it happened that the perfonal eftate was not fuflicient to do either. 

Ailjournatur (d). 


(<•) Wilkinfon v. Maryland, Cro. 
Car. 44;. 1. Roll. Abr 1:34. 

*, (^) -Siiles, *8i. I. Mod. lOO. 

(r) 3. Leon. pi. 8S. 

(J) it is raid,S. C. i. Eq. Abr. 177. 
IT WAS HELD, that the Word eftate ' 
mutt li^nify the inierett th5 tctt.itor had 
in the land, and fo pafs a fee.—See 


Hogan V. Jackfon, Cowp. 299. ; Love- 
acres V. niight, Cowp. 3^?. 5 Den v. 
Calkin, Cowp. 660 ; Right v. SirJe- 
hnttom, Dougl. 763. ; C. w’per i>. 
Martin, I. Term Rep. 411. ; Fletcher 
V. Smiton, 2 . Term Rep. 6..6. i Cuit 
ket V. Chapman, H. hi. Rep. 2x3. 
Dally V. King, H. Bl. Ktp. 3. 
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* Burton againjl Woodward. 

“ Warwickshire, "DE it rrmembered, that on Friday 
** to wit. “ i»cxt after the morrow of th" Holy 

“ Frinlty-i in this fame Term, before the lord the king and lady 
“ the queen, at JVeJiminJler.^ came Thomas Burton^ by William 
“ Blencow his attorney, and brought here into the court of the 
“ faid lord the king and lady the queen then there, his certain 
“ bill againft Robert JVoodwardycX^ivky in cullody of the marflial, 
« &c. ofR pica of trespass and ejectment j and there arc 
“ pledges of profecuting, to wit, John Doe and Richard Roe ; 

« which faid bill follows in thefe words : “ Warwickshire 
« to wit i Thomas Burton complains of Robert JVoodvoardy clerk, 
“ in cuftody of the marlhal of the Marlhalfeaof the lord the king 
« and ladv the queen, being before the king and queen themfelvcs, 
« for that^ TO wit, that whereas one Edmund Budd^ clerk, on the 
“ thirteenth day of March^ in the third year of the reign of the 
« lord U'illiam the now king, and the lady Mary the now queen 
« of E'is^land^ is'e. at Burton Daff'ett^ in the county aforefaid, 
« demifed, granted, and to farm let, to the aforefaid Thomas^ one 
“ mefliiage, with the appurtenances, Atuate, lying, and being, in 
«'• Burton Dajfet aforefaid, in the county aforefaid, to have and to 
hold the meffuage aforefaid, with the appurtenances aforefaid, 
toliim the faid Thom-is and his alligns, from the Featt-day of 
‘‘ St. Michael th: Jrchangel tlien lait pall unto the full''^n(!! and 
r,. rm oi live years from thence next following, and fully to b« 
complete and ended ; by virtue of w'hicli faid demife the faid 
«' Thomas entered into the tenements aforefaid, with the appiirtc- 
nances, and was poileAcd thereof until the aforefaid Robert 
afrerward:-., to wit, on the fame tliirteeiith day of Mareh^ 'm the 
Liir..; ■ e.ir aforefaid, at Burton JJaJJet aforeliiui, in the county 
.j.ueuiid, with fori-eami aims, d:c. into the mclluage aforefaid, 
•' with the appurtenances, in and upon the poficliion of him the 
** faid ‘7 entered thereu|>'’ai, iuid him the faid Thomas 

from his faian aforelaid, his laid term thereof not being ended, 
*• ejeited, expelled, and removed, and him the faid Thomas 
from his poflethon aforefaid thereof kept out, and yet keeps out, 
« and other wrongs to the faid Thomas then and there did, againft 
tlie i>eace ofrhe'faid lord the now king and lady the now queen, 
ami to the damage of him the laid Th.nias of ten pounds j and 
«• tiiereiipon he brings fait, he. 

“ And the laid Robert, by Charles Ballet his attorney, comes 
“ and defends the force and injury where, &c. and fays, that he is 
“ NOT GUILTY thereof j and of this he puts himfelf upon the 
country i and the faid Thomas likewife, &c. : therefore let 
w a jui) come before the lord the king and the lady the queen at 
Jf 'ejlminjler^ on Thurfday next after three weeks of the Holy 
Trtaity, ani who neither, c^c. to take cognizaiicc, kc. becaule 
as wen, Ccc. the fame day is given to the party aforefaid there, 
afterwards the nrocefs tlierenpon is continued between 

“the 


<> 


»v:c. 
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the parties of the plea aforefaidj by the jury being thereupon Burtow 
refpitcJ between them before the lord the king and lady the 
“ queen at IVeJimviller until Fyidnj next after three weeks of “ 

St. Michael from thence next following, unlefs the jufticcs of 
“ the lord the king and lady the queen affigned to take the aflizes 
“ in the county aforefaid (hall firll come on Monday the tenth 
“ day of Augu/l at Warwick in the county aforefaid, by force 
“ of the ftatutc, &c. for want of jurors, &c. : at which day, 

“ before the lord the king and lady the queen at Wejhninjiery 
cometh the faid Thomas by his faid attorney; and the fiiid 
“ juft ices before whom, &c. have fenthere their record had before 
“ them in thefc words ; Afterwards, on the day and at the 
“ place within contained, before yohn Powel^ Knight^ one of the 
“ juftices of the lord the king and lady the queen of the bench, 

“ and George Dodfon<^ Efq. to him the laid John Powel and 
“ Nicholas Lechmere^ Knight^ one of the barons of the exchequer 
“ of the lord the king and lady the queen, j uftices of the faid lord 
the king and lady the queen affigned to take the allizes in the 
“ county of Warwick^ by force of the ftatute, &c. for this time 
“ aftbeiated, the prefence of the faid Nicholas Lcchmere not being 
“ expcbled, by virtue of the writ of the lord the king and lady the 
“ queen of ft non omnes^ ^c. come as well the within-napjed 
“ Thomas Burton as the within-written Robert Woodward by Si «•« mnet^ 

“ tjjeir attornies within-contained : and the jurors of the jury 
“ whereof mention is within-named being called, fome of them, 
to wit, George Warner^ Henry Norton, yob Everton, Robert 
if Dodingtony 'jofefh Sberjion, Thomas Coles, William Chaplin, 

Thomas Thompfon, George Cotterell, Thomas Gardner, and 
Elias M'ells, come, and on that uhe jury are fworn ; and bccaufe 
“ the reft of the jurors of that jury have not appeared, therefore itcirtwm^ 
“ others of the byc-ftanders, by the IherifFof the county aforclaid^'*"*'^*^* 
hereto elected at the requeft of tiie faid Thomas Burton, and by 
“ the command of the jufticcs aforefaid, arc added anew', whole 
** names are annexed to ti;c panel within written, according to the 
“ form of the ftatutc in Inch cafe made and provided; and the 
“ jurors fo added anew, to wit, Robert Oneiy, being likewilc 
“ trailed, comes, who, to fay the truth of the within-contained, 

“ together with the jurors aforefaid hereto firft impanelled and 
“ fworn, being elected, tried, and fworn, fay on their oath, Th* spjtiAt? 

that THE RECTOR X of in the county of verdict. 

“ within-mentioned, is, and from tbe time of which the memory 
“ of man is not to the contrary, was impropriate ; and that THE 
« VICAR AGE of the church of Burton Da[pt aforefaid, from all the 
“ time aforefaid, was and is an ecclcfiaftical benelicc and endowed ; 
and that the meffuage, with the appurtenances within-contained, 
is, and on the v/ithm-vvritten thirteenth day of March, in the f.tift 
“ third year, and from all the time aforefaid was, appurtenant to 
•* the vicarage aforefaid, and parcel of the pofleffions of the fame 
« vicar; whereupon the fame vicarage as betbre-memioned 
“ endowel, is, and ought to be, enjoyed by the vicars of 
“ the vicarage aforeliiiJ for the time being ; and that on the. 

G 2 “ fourteenth 
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fourteenth day of February^ in the firfl: year of the reign of the 
“ faid lord the king and lady the queen, one Chajnherlain Hamer- 
* “ Jley^ clerk, was vicar of the faid vicarage, and continued vicar 
“ of the faid vicaraa:e, and the faid vicarage had, until his depriva- 
** tion for the cau^ hereafter fpecified, to wit, until the vicarage 
“ aforefaid becaine vacant by virtue of a certain ftatute in the 
parliament of the lord the king and lady the queen at Wejlmhi- 
“ in the county of MidJlefex^ in the firft year of the reign of 
“ the faid lord and lady the now king and queen, made and pro- 
“ vided, for the abrogating of the oaths of fuprcmacy and allegiance 
“• and appointing other oaths ; and that the faid Chamberlain 
“ mrjley-t on the faid fourteenth day of February^ and continually 
“ afterwards until his faid deprivation, was feifed of the faid 
“ melluage, with the appurtenances, as in his demefnes as of fee, 

“ in right of the faid vicarage, until the faid Chamberlain Hamcrjley^ 

“ after the making of the ftatute aforefaid, and before the firft day 
“ of Auguft 1689, in the faid ftatute mentioned, either on the faid 
“ firft day of Augujl^ or at any time afterwards, did not take the 
oaths by that ftatute appointed to be taken, by which the faid 
Chamberlain Hamerfley^ by force of the faid ftatute, of the faid 
“ vicarage was ipjo fatlo deprived, and the faid vicarage thereby 
“ in law became vacant; and that the within-written Edward 
“ Jdudd^ clerk, then being a prieft according to the laws and fta- 
“ tutes of the kingdom of England duly ordained, after the end of 
“ fix months^ according to the computation of twenty-eight^'days 
“ to each month, after the faid firft day of Angttjl then next fol- 
“ lowing, and before the end of fix months computed by the calen- 
“ day from the faid firft day of Auguft then next following, namely, 
“ on the twenty-ninth day of 'January in the firft year aforefaid, 
“ to the faid vicarage was prefented, inftituted, and indudfed, and 
“ all things which by the laws and ftatutes of England were 
“ rcquiiite cr necefl'ary to make him con^plete incumbent of the 
“ faid vicarage (if tiie laid vicarage at the time of the faid prefen- 
“ tation, inlfitution, and indudlion, was vacant ; that afterwards, 
“ to wit, on th.e faid ?9 January^ the faid Edmund Budd entered 
“ into the faid melluage, with the appurtenances, and was feifed 
‘‘ xhtrvoiprout^ldc, ; and being fo foiled, the faid Edmund Bt(dd^ 
“ on tne faid tenth oiMarch^ in tliefaid third year, demifed to the 
“ faid 7 iouwi Burton the faid melluage, with the appurtenances, 
“ to hold and occuiiy the laid mefiuagc, with the appurtenances, 
“ to t!ie faid Thcruas and his afligns, from the within-written 
“ Ftali lit St. A'Jichad the Arehaiiyel then hilt paft, for and during 
“ the wit:iin-wr;tten term of live years then next following, to be 
“ fully compicted and ended ; and that the faid Thomas Burton 
“ afteiwardi, to wit, on tlie laid tr.irteenth day of A'lareh.^ in the 
“ faid third year, entered into the mcHiiagc, wii!j the appurtenances 
“ iiforelnid, and was thereof pollclled pr'.ut., Iz'c. until the faid 
“ Bolurt IFoodwarei.^ the lame j 3th day id March^ in the third year 
“ aforefaid, with fon. e and arms, in the mellliafic, with the appur- 
“ Cumaices aloi cia.d, up«.n the polidlion of the laid Thomas Burton 

“ entered, 
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** entered, and him from his farm within-mentioned expelled, 
al the faid Thomas Burton herein againll him complains. 
“ But whether upon the whole matter aforefaid, by the jurors 
aforefaid, in form aforefaid found, the vicarage aforefaid, at the 
“ time of the prefentation, inftitution, and induction aforefaid, was 
“ vacant, the jurors aforefaid are wholly ignorant, and thereupon 
“ pray the advice and confideration of the Court, he. And if, 
“ upon the whole matter aforefaid, by the jurors aforefaid, in form 
aforefaid found, it fhall appear to the Juftices and Court here, 
** that the vicarage aforefaid, at the time aforefaid, of the prelentji- 
“ tion, inftitution, and indmftion aforefaid, was then vacant, 
“ then the fame jurors upon their oath aforefaid fay, that the laid 
“ R.ohertlVoodward\^ g'fdty of the trefpals and ejectment aforc- 
f.id, in maimer and form as the faid Thomas Burton within 
againft him thereof complains; and they afiefs the damages of 
the faid Thomas^ by reafon of the trefpafs and ejeclm jiit afc»re- 
“ faid, befides his cofts and charges by him about his fuit in this 
“ behalf expended, to I2d. and for thofe cofts and charges to 
“ 53s. and 4.d. And ifj upon the w'hole matter aforefaid, 
“ by the jurors aforefaid in form aforefaid found, it fhall appear 
“ to the Juftices and Court here, that the vicarage aforefaid, at 
“ the time of the prefentation, inftitution, and inducllon aforefaid, 
“ was not vacant, then the fame jurors, upon their oath t^'oreiiml, 
“ f^, that the aforefaid Robert fVoodivard is not guilty of the 
“ tTcfpafi and ejcclment within-v/ritteii, in manner and formas 
“ the faid Robert within for himfelf in pleading hath allcdged, 
^ And becaufc, he. 


Bortom 

aguit^l 

Woodward* 


iC 
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Cafe 35. 


* Burton agii'i/ifi VV^oodward. 

L jPON A SPECIAL VERDICT in ejcdlmcilt the cafe was If the 

thus : 1. H'HU 

The vicarage of Burton Da[fet was a vicarage endowed, to which requires 
which the mefl'uage now in queftion belon[;ed. On the ^ny arUibUhop, 



The leflor of the plaintiff after hx lunar months^ to be com-fict, or promo- 
puted from the firft day of Auguji.^ UV. was prulented, iiiftituted,‘*®"''‘'‘‘'**^®'*‘"» 
and induced to the laid vicarage. of 

The queftion w'as, Whether it was void, or not, at the time of'"®"'*** 

fuch prefentation ? to 

^ mean tunar or 

This depended upon the conftruAion of a paragraph of the 
ftatute made for .abrogating of the oaths, and taking of new 
ones, by which it is enaifted, “ 'riuit if any arciibiiliop or bilhop, C. i. Show. 
“ cr any other pcrlon now having any ecclehaftical dignity, 

“ benehce, or promotion, lhall neglect or refufc to take the oaths, s'c.Sk?n.*3i^ 
“ &e. in fuch manner as is therein directed, before tiic firft day ofL’d. Ray.*48®^ 

G 3 ** Augit/t ‘‘‘tra. 445. 651. 

JD-Uj;:. 463. 
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Bv«Toit cc jiugufi 1689, every fuch perfon and perfons fo neglc< 5 ing or 
_*g»**fi « refufing iball be, and is, and are hereby declared and adjuted^ 

■ a to be fulpended from the execution of his pr their office by tlw 

fpacc o(jtx month to be accounted from the firtt day of 
And if the faid pcribn, &c, fo having ncgle«Sled or refufed, fhalx 
not, within the faid fix months^ take the oaths in fuch manner, 
court, or place, as they ought to have taken the fame before the 
faid firft day of Augnjl'^ then he, &c, fiiall he ipfo fa&fc deprived, 
f‘ &c.*’ Now if the lix months appointed by this a< 5 l fhall be 
accounted calendar monthly then the plaintiff had no title, becaufc 
the church was ail that time full of Hamerfcy. 

It was argueo for the plaintiff that they fliall be accounted 
lunar months j for in al] Ifatutes where the word “month*' is ufed, 
tile legal computation fhall be twenty-eight days. As where an 
information was brought for uling of an unlawful game fven 
months^ upon the ftatutc of 33. Hen, 8. c. 9. it has been held, 
that thefi months Iball be accounted by twenty-eight days to each 
month (a}. So upon the itatute 27. Hen. 8. c. 16. ( f Inrollments, 
by which it is enaifed, that no freeh<dd or inheritance fhall pafs 
‘‘ but by deed in writing, and enrolled within llx months after the 
“ date thereof,” there it IhrdI be alio accounted twenty-eight 
^ r c6 J (^}* * In like manner, where a lea is to be held w'ithin a 

'' month ^ter Eajlcr and Jidichae'nias.^ that month fhall be like wife 
accounted twenty-eight days {c). ^ 

It was arcukd on the other fdc^ that months” generally 
fpcaking fhall be accounted in the legal conftrudtion twenty-eight 
days j as where an aif of parliament relates tp laymen^ it lhall be 
qonftrued according to the ui’ual account amongft them, viz, 
twenty-eight days [d) j but vvhere it relates *o ecclftnjiical p.cr^ 
fons,, as in this cafe, it fhall be according to their computation (ej. 
It is true, the former of thefe cafes ufually happei^^s, bepaufe there 
are more laymen than chnrehmc'n ; and for this leafon, and upon 
this diflinclion, the authorities cited on the other fide are lav/. 
Now here is an of parliament relating only to ccchftafiicol 
perfons.^ by which acl a certain and deterniinate time is limited 
for a thing to be done, the neglect whcrcot being penal, it fiiall^bc 
accounted according to their months, and not by twenty-eight 
days. As, for inflancc, in the cafe cf a lapfc, upon a quare impedit 
the fix months ifiall Ire accounted acccrdh.g to the calendar (/*). 

. So upon the fiatute 2. & 3. Ed^iv, 6. c. 13. which gives a con- 
fidtation, if the fuggeflion be not proved by two w’itnefies within 
Jix moniH next after the prohibition grai.ted [g). And it was 

fa) Roll. Abr. szt* D}'cr, 218. (<) 2. Roll. Abr. 5211, Hob. 179. 

pio. Miz. 2 liUl. ^20. Lir. >9 

(^) Cro. Jac. 167.—Si*c C»>rn. Pig, (/) Cro. )ac. 166. Yelv. |cp, 
** Ba'itainanc! Sale’* (B. S.). 6. t\>. 61. 2. Inft. 320, 

(f) Cro. Jac. 167. (g) C(.pky v. Collins, Hob, 179, 

(<{) See I. Com. Dijr. “ Ann.’’ (B) 2. Roll, ^br, 521. Polt. ib’6. 

Com. W'S- ruin>y‘ (a). 


never 
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never adjudged otherwife when t!ic thing related to eccleiiallical Bv*tok 
perfons (a), and very often where it does not concern them, as 
uI>on the ftatute of 13* 4. c. 7. for fupprefling riots, which 

gives the jufticcs authority to enquire of riots within a month after 
the offenders arc departed, &c. which ffiall be conftrued according 
to the almanack months^ and not by twenty^eight days (k), 

I'he very penning of this adl may be a good inducement to Ihew 
that the makers thereof were of this opinion j for there is a time 
given to all ecclcfiaftical perfons to come in and take the oaths, 

Wz. before the firff day of Juguft-^ otherwife to be ftifpended. 

This is not fo much a punilhment as an admonition that they may 

keep their dignities by a farther compliance with the law: then a 

day is given which is a day of grace and favour, to which a penalty 

is annexed in cafe of not complying; fo that they fhall have the 

longeftday to conform toth s law j and therefore the conffrudlion 

of thefe w'ords fhall be according to the fubjedt-matier: as if I am 

to pay money on the lirlt day of* Mkhaebnas Tertn^ it lhall be paid ♦ f 07 * 

the Hrff day in full Term, and not on the elfoin-day, which in legal L i' / . 

conftrudtion is the ffrll day of the Term. 

Adjoiirnatur (c). 


(rt) But fee a. Mod. 58. 

(£) Dyer, 142. aiB. i. Sid. 186. 
C'ro. Kl'Z- 227. 835. 

(f)a^OLTi Chief fufiicc, and the 
CouH'i, abi'fntt GuECJokY, fujlke^ 
\i'as of opinion,that this cafe, being upon 
d^conflrudion of an adl of parliament, 
clift’eied from thofe cafes wliich related ro 
etclefMllical perfons, and cught to bs 
conilriied according to the rules of the 
c< mmon law : they took tinre to advife, 
however, and it docs not appear th.'it any 
judgment was ultimately given in the 


cafe. S. C. Skin. 314. S. C. 1. Show. 
308. S. C. Coiiib. 191. But Siifiilkr 
repoits, th.it they feemed, 1 ip? to give 
their judgment that tlic Jix ufonths (ball 
be accounted Iuimi- months,, and not ac> 
cording to the calendar ; that they 
doubled, t/i». Dor.iiFN and Eviiks, 
Juftitet, of the cafe ol Copley v. Collins^ 
Hob. 179.; that Holt, Chief 'yujtictf 
faid, that this cafe alope liuck wiih him j 
and t!' at, no.wichAanciing, he inclined 
for titer ut fupra, S. C. Skin. 314. 


Knight agtunjt Symms. 


Cafe 36, 


"np JECTMENT for five clofes called containing twenty 

•^•acres of arable and fajiure^ to have and to hold the aforefaid 
clofcs of land, &c. Upon not guilty pleaded the plaintiff' had a 


verdict. 


An ejedlmcnt 
for five clofes 
called Furlongs 
containingUven* 
ty acres r>f m a. 


It was moved in arreft of judgment, for that he ought to demand u *s 

fo many acres certain of arahlc zwrMo many of fajiure\ and upon uncetuin how 
this very exception a judgment in ejectment was reveried upon a acres of 
writ of error brought in mis court (r/) : the plaintiff' declared of a how 

meffuage and forty acres of land, meadow and paflurc thereunto pafturt, 

belonging, and did. not diltinguifh how much of each. Savelies ** *‘”*'^* 

S. C. Salk.254. S. C. Holt, 263. SC.Comb. 198. S. C Carih. 204. Pod. 13 6. 8. Mod. 27^ 

Ld. Kay. 191. 277. 1.Show.364. Cro. Jac.435. Cro.Car.471. 3.Ltv.c6. Rem. IsjeA. 28. 

Zk, Bac. Abr. 170. 1. Buir. 137. 629. 5. Burr. 2673. Cewp. 347. 1. rum Rep. it. 


(.t) .Martin v. Nichols, Cro. Car. 575. 
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Cafe (a) is exprefs, that an ejeaiment will not lie of a clofe, but it 
niuft be of a certain number of acres, and tlie nature of the land 
muft be particularly expreffqd. It has been held, that though 
eje£Iment would not lie de ttno claufo generally, becaufe the (neriflf 
cannot tell of what to deliver pofleffion; yet where a name is given 
to the ciofe without fetting out the number of acres, it is well 
enough; and this was the cafe of yones v, in Cro. Eliz, 

235. But in the fame book, and but two years afterwards, it 
was ruled (A) that it would not lie of a third part of a clofe, though 
a name was givcii to it > and the reafon there given was,^ hecaule 
^n cjc£Iment is in nature of aprafipe^ w’hich muft contain a cer¬ 
tain number of acres. But that which comes nearer to ^e cafe 
now in queftion is the cafe of l^'eiksy> $parr(nv (c), which was 
an ejectment of two clofes called Guivudy containing three acres of 
land, and did not ihew what each dole contained ; which w'as held 
good, becaufe the quality of the land was mentioned : but Hough¬ 
ton, yujiicey was of another opinion in that cafe, which feems 
to be very reafonabje j for if an ejectment will not lie de uno claufoy 
bccaufe of incertainty, the addition of tliele words which follow, 
%>iz. “ containing three acres otland,” does not make it more cer¬ 
tain. An ejedment U de cajlroy vUUiy et terrisy in KiUoroughy* feems 
to be certain enough to deferibe the thing demanded, in order to 
recover the poflcfiioni but it was hel l L,)be too general (d)y £tnd 
* upon v/hich no habere facias could be awarded, and therefor^ 
infuliicient. 


Tremaine, Serjeanty contra. If there be fuch a certainty of 



•jeettnent 

fuage and a tkfe called Ijoi'ccctc containing three acres, hut 
does not lay v/hether lan.l, in. or paiture, o:c. 'I'his action 

is in nature ot a t'/cfpiijsy r*i;,i c .re it will lie de uno poniarioy 
{p:)yOV de nnc (k.-no [h) I bu: doubt .J but it will lie r.v 

oii, V iz. zocat. the Black 


rnejiucigioJive t,.ncnicatOy vvirli i 
“ Swan 


Curia. All the certaiiitv in t 
li.'.nic, “ called 'Ihe Lonv purioiT' 
arc Very uncertaiii. 


IS the addition of the 
v.'iLiOiit ihofe words the other 


(.0 II, Co. 55. ' 

(^) Jordan v. Cleabournc, Cro. Eliz. 
339 

(.) t’rp. J.1C, 455, 

(J) Yclv. /iS. Stiles, 202. 

(if Ltl. Ray. 7470. 

( / ) II. Co. 5J. 

i;T) Dl.iit'ury v. Ycom.-in, i. Sid 295. 
(.'■') C.o. Jac, O54. Talm. 337. 
3 l.ion, ?io, St';.. ^,95. 

(0 Dai I'o'TviisDt.y ,yu/:Le,t.S[;\. 
2’ 5. Uut kc Welch V. Foul, *j. Wilf. 
23. tlwt an <jccln'.tni ici a mtl.'uagc or 
ttocnurais bui', Styles 3'6.i.. lot li.c -.-.oid 


tenenurA hting of a more extenfive figni- 
ficaclon th;m tliu word m.JTuftge, it is un- 
cfria;n \vh.it is theithy <>em.it)ded, Cro. 
I.liz. Cro. Jac. 12c. aiidtherc-^* 

f.'x ar. ; j!.'<f>ni£nt/or rt tfn,m,n$c,r\\y lias* 
bc'c;'./u It. IjaJ, tjtrn, 834 But the Com ts 
h.ive i-ndeavouit-d to get t.vcr this ob- 
jtflion, 3. Wilf. 23. ; and accoidinyly 
.'ui i-jeiflnient for “ a iritfluage tene- 
“ iiicnt,” and for “ a me^uafe er te- 
“ nenitnt,” liss been htld fufficienily 
cn'.ain r fnr vtrJlci, Stev/att v.,Dtr.tbn, 
I. Teim'ilep. n. 


Now 
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Now names of places are neither neceflary or material in giving 
pofleffion, bccaufe they often change with the proprietors; and the 
iherifF muft have fufficient notice out of the record itfelf to give 
pofieflion. It is a doubt whether an ejeflment will lie of a clofe^ 
p;iving it a name withoutadding the number or qualityof acres ; for 
*tf zxi4ij[Ji%t ihould be brought “ de um claufo voc at . Black Acre,” 
it is not good. But here it is very uncertain j for the plaintiff 
does not Ihew how many acres of each in pafture and meadow; and 
then to fay habendum claufam terra is yet more uncertain ; for 
though the word “ terra^* in legal acceptation comprehends arable 
land, yet it does not relate to pafture: fo nothing is faid of that.* 

And for thofe uncertainties the judgment was reverfedafter two 
motions in Trinity Term following. 

* Loder againft Snowden. 

A PPEAL OF MURDER. The v/rit was returnable d die Paf- In an appeal of 
cha in q 7 iindecifn dies ; but there being a defedl of pledges, murder, pledgee 
and that being returned by the ftieriff, the appellant came into’**'*"* 
court, and by his counfel prayed that he might find fureties, &c. riflr” 

S. C. 12. Mud. 20. Raft. Ent. 46. Stra. 854. 1. Com. Dig. 521. 

The appellant appeared at the die pojl (a)hyz.iLtotTityl Appellant’s ap. 
an4 dien the defendant was arraigned. * pearance. 

’ • _ 5. Burr. 279tl. 

Pemberton, Serjeant, took exceptions to the declaration, and Fitzp. 95. 
pra'/f-;; that t!ic defendant might be difeharged, becaufe the ap- '■’omy- 2 j 7 » 
•flWaiit appeared by attormu which in this cafe could not be, 

•and therefore it was no appearance ; and it lo, it is a dijcontinuance ,5^ 4^^ 

of the fuit upon record. Ld. Ray. 434. 

The Court having taken time to confider, the appellee was 
brought to the bar a fecond time, and then the appellant was there 
in perfon, and fureties were taken j but the filing of the warrant 
of attorney (/') was rejected. 

The fame exception was then moved as before, vix. that an 
appeal beina; of a uifterent nature from other a£tions, it ought to 
be in proprui perfond fttd injianter appellnt, and not per attornatum; 
fo that there being an intermilfion, tlie whole is difeontinued, and 
the Court gives no day over (c). It is true, in an appeal of mayhem^ 
where the plaintify appeared by attorney, as in this cafe, the de¬ 
fendant prayed that he might be demanded j which was done, and 

• appear in pcifon, he Giall be non'fuittd.—D)cr. 120. X.atch. 173. i. Bac. 


How appellee 
ftiall be ar« 
raigned. 

S.C. i.Salk. 64. 
a. Inft. 313, 

In appeal, the 
appearance of 
the appellant by 
attorney, wheif^ 
he is not de¬ 
manded, is not 
d^ifeoHtinttOHce j 
but if demanded 
an<l h« does not 
Abr, 186. 


(a) See Tucker V. M.icphc rfon, i. Bar. 
K. !J. 447 ; and SmitXi Taylor, 
5. Cutr. 1,98. iluti the appiliaiii has lo 
tlie quarto iiie poft to appear, i. Com. 
Dig. 521. isvo cr;.t. 

But ICC 2. Jo.'iSf, z'.o, 5. Burr. 


2703. I. Com. Dig. “ Attorney’* 
(B. 5, 6 ). 

(f) tut fee Smith t» Tayler, 5. Euit, 
2793. that the Court may, in its difere- 
tion, allow theapp' lice a fpecial impar* 
lancc to plead any fptcial matter. 
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^ded at any time, and do not appe«, the Court will then te- 
c«d the nonfuit, for the appel anj muft te aB *e Tetm m court, 
^ere is a precedent in RaflolTs Entrus (h), where ludraent 
was given aiainft the widow for want of a declaration Ae firft tay 
of the Term; And therefore the appellant having now failed inhis 
aaion, there can be no amendment i it being in an appeal of death. 
Where no fuch favour is given either by the ftatute or common 

law. 


* Curia. Though the declaration is void in itfelf, yet it is 
not all one as if there had been no declaration ; it is only void fo 
far as not to oblige the defendant to make anfwer to it : the ap¬ 
peal may be arraigned again, cfpccially the appellant being the 
fame day in court, and the whole Term (hall be taken as one day. 
The defendant upon the arraignment fhould have prayed that the 
plaintiff might be demanded, becaufe he could not appear by at¬ 
torney, and then if he had not appeared in perfon he fhould be 
nonfuited. 


* He.was not arraigned again, but the Secondary read the record. 
The defendant prayed oyer of the writ and return, which wg^ re¬ 
turned, and read j and then by his counfcl moved that it mi^t be 
entered as it was, and that continuances from time to time might 
be entered, in regard he was going into the king’s fervice j whifih« 
was granted. I'hen he pleaded a conviaion of manjlaughter^* 
which was infiftedon to be a good plea in bar to an appeal of/ziar- 
defy and had his clergy, «c. and prayed that his pica might 
be allowed. It was read by the Secondary. 


The Court can- 
ti.it deprive an 
appellee of cler¬ 
gy in order to 
give advantage 
to the appeal. 

Kefy. 106. 108. 
j. Salk. 63. 

SUfd, t^6, 

to. Mod. tx 6 . 


The cafe of Goring v. Deering {c) was now cited, where it was 
the opinion of ten Judges, that a man indi£ted for murdery and 
found guilty of manjlau^htery the Court ought not to afk liim 
what he had to fay, &c. thereby to let him into the benefit of his 
ciergy, and this for the advantage of the perfon who intentj^ to 
bring an appeal. 

Tamen quaff^ for the law feems to be otherwife (dj, 

Ii. Mod. 374. Ld. Ray. 557. 1303. 5. Burr. z8oi. 


(a) X. Inft. 313. 

(^) KaA. Ei't. idl. 46. placit. I. 
ff) 3. Mod. 156. 

f j) li feems to be Ictrlcd in tlic cafe of 
A»nillrong v. Lifie, ll.at the Court 
ojitlit not to delay calling the ccnvi6l to 
judgment; and that the convidion of 
niat.fi.iugh;er and the prayer of ckrgy 


thereon may be pleaded in bar of an 
appc:>I for the fame homicide, although 
the prayer of clergy is not made on the 
p.irry Oeing called to judgment, Skin. 
670. i.Salk.'t'i. Kely.93. 2. Hawk. 
P. C. ^36. 3. Mod. 159. no/ii.; and 

fte the cafe ol Smith v. Taylor, 5. Burr. 
2S0X. 


The 
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The King Roberts. Cafe 58, 


TNFORMATION for extortion, fetting forth, That there 
is a common paflage and ferry-boat, &c. for tranfporting of 
people and cattle, Sic. from fuch a place, Sic, ; that the ufual rate 
for the paflage of a man and a horfe was a penny, and for a fcore 
of flieep two pence. See. ; that the defendant, being a common 
boatman, did carry at certain times feveral perfons, and feveral 
fcore of (heep; and that during that time he did extort de quibujl 
' dam * igfiotis^ for the ufe of the faid boat in palling over, &c. 
VIZ. pro tranfportatione cujujlihet equi two pence, and pro quibufr 
Jibrt viginti ovthm^ Anglice fcore of iOieep, four pence, et ftcje~ 
fundam ratamy ^ c. The defendant was found guilty. 


for extorCioa^ 

AatingiiiattiMinS 
is a comn^ 
paflage and fer* 
ry-boat over tilt 

rivCT Mtrfty | 

that the ufiul 
rates wen ono 
penny for a mas 
apd horfe, and 
two pence for t 
fcore of ihe^i 
and that theds. 


Now feveral exceptions were taken in arrelt of judgment. fendant, being 

*' ® the commos 

F iRST, It is not faid from whom he extorted thofe fums, but fcrry.man, did, 
only de quibufdam hnotis. between fuch a 

Secondly, No time certain was mentioned when the wrong ‘iay,«f«-/ from 
was done. diwrs p^oot 

unknown divoi^ 

Thirdly, It is not faid how m^iy fcore of Iheep were car- money, 
ried over, or that the defendant carried any, but only that he ancimr rfr* ^ 
took for every fcore, &c. 

For the defendant. This is like Martin van Henblck*s'l^' 

Caje(aip^ againft whom an information was brought upon the man and a horfe 
ftatute of 18. Hen. 6. c. 17. (which requires that all pipes of wine penccf and 
ihall be gauged, &c, before they are fold, and that fo much of the 
price as it wants in ineafure fliall be abated, on pain to forfeit the js^adt 

value to the king and the informer) Hating that the defendant had tor eUry extor- 
fold feveral pipes of wine, none of which contained one hundred five tiking is • 
and twenty-iix gallons, and that be had not abated, &c. but did not fepa'’a'eoflrence, 
Ihew hov/ much was wanting in each pipe j and, for thisreafon, 
judgment was againlt the informer. tinfliyiaidj but 

FOR the king. It is not material to name the perfons from whom *^otfencer^ 
the defendant extorted money; it is fuflicient if the number be accumnlatcdun- 
fet forth : and therefore an indiclmciit that A aim vigintifeptem der a general 
tf/z/x eUgrofl'ed, &c. has been held good <^ 4 Nay though the 
number Ihould not be fet forth, yet it feems well enough, becaufe s. c. 3. SaJtr, 
the crime is the takiug-i and when the faci is found, it is not material 198- 
from how many he took j the verdift finds the takiiTg unlawfully, 
which could not be if the caufe had not been llicwcd. ^'Jie law 
was very nice in indictments till my Lord Dyer’s time, but he 
h'eld that an indiiflment quod (the defendant) floniceapit bona at- 5.0.11011,363, 
jufdam igmti was fuflicient (r) ; r.nd the rcalon given by the book Ld. Ray. 475, 
is, bccaufe the goods may be carried into another county, and fo 
not known who had tile property. So here the people may live 


(«) 4. Leon, 38. %. Bulll. 3:7. (f) Dyer, 99, 

(D Cio, Car. 380, 

in 



An information 
j^ainfta comman 
ftfryman for ex¬ 
torting from the 
paflTengers more 
than by cuflom 
be was intitled 
to receive, muff 
prccifely alledgc 
the time when 
the extortion 
was ccmmit- 
ted. 
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-in remote parts who have been carried over the river, and the in- 
* L J former may not know who they are, or whither they are gon^. 

♦ As to THE SECOND OBJECTION, that no Certain time is 
mentioned, &c. it was laid, that was not material after verdtfl\ 
it might be a good exception upon a demurrer. As for inftance, 
the Itatute of 3. Jac. i. c. 5. requires that a popifti recufant 
convitH:, who fhall conform and go to church, (ball, within the 
firft year after his conformity, and every year afterwards, receive . 
the facrament, or otherwife for the laid hrft year he forfeits twen¬ 
ty pounds, the fecond year forty pounds, and every year after¬ 
wards fixty pounds; and if he do receive it one year and neglect 
the next year, and fo once a year, then for every year he is to for¬ 
feit li;:ty pounds. An information was brought upon this Ita¬ 
tute (a)-i fetting forth, that the defendant jeipfum conformavity 
being a recufant convicted in due form of law, but had not re¬ 
ceived the faci anient for three years, See.; upon not guilty pleaded, 
the informer bad a verdict i and it was held, that the information 
was well enough, though no certain time of the conviction was 
fet forth, nor before wiiom, See.; but the Court allowed it to be a 
good exception upon a demurrer. 

I'hcn as to the thied objection, it is not material to fet 
forth the number of ffteep, becaufc the taking is the offence which 
is f6und by the jury as aforefaid ; and the informer being a 
Itrangcr, it is enough upon evidence to Ihew the fact, anCr not to 
fet it forth particularly in the information. As where a filhmon- 
ger was indicted on the ftatute 5. Edw. 6. c. 14. {b) for eri-^ 
grofling filh ed inteyitione to fell them again, contra formarn fldtuiiy 
Isfc. which is at unreafonablc prices (r) > now though a jijhmon- 
ger cannot be within tliat llatute, or faid to be an ingrojfery 
buying filh only, which is his trade fo to do; yet if he regratey 
that is buy filh in a market, and fell it again there or within four 
miles at unrtafonablc prices, he lhall be within that ftatute, being 
indi«Sled that he bought ed intentlone ad revendendutUy contra for^ 
mam Jiatuti ; which mult be that he engroffed, and did not fell for 
a rcafonablc price; for if he did, it would have been given in 
evidence to the jury, but the fact was otherwife proved to,.them, 
and therefore the certain matter need not be fet forth. So an in¬ 
formation (d) per vizm corrvptiC barganiee et chevianfia fadl. the 
defendant did^receive fo much, See. now though the bargain was 
not certainly fet forth, yet the receipt being proved to the jury, 
that was held fuiTiciciit. As to Van HenbeeVs Cafcy it docs not 
appear by the report, whether judgment was given alter verdict, or 
upon a demurrer j but, be it as it will, his offence was againft a fta- 
tutc, whereas this is an offence at the common law. An indictment 
againlt an innholder (f) upon the ftatute 0^13. Rich. 2. c. 8. and 
4. Hen. 4. c. 25. (W that he exijlem communis Jhibularius ven-- 


An inrornnatlon 
•gainft a ferry, 
man for extort¬ 
ing two pcr.ee 
far every fcore 
of Iheep is bad, 
if it Co not ilate 
tlie number of 
fcore. 
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Cro. Jic. 365. 

(0) tiy It. Gto. 3. C, 71. 

(i) Cto. Car. 3 14. 

^./y C ro. J.iv. 


(f) CfO. Jac. 610. 

(/) Tide Oatuies are repealid by 
ii. I. c. 21. and zS. 

didit 
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iiiditdiverjisfiibditisinfradomummanJionaUrn ; hewas found guilty; The Ktw# 
and^it was moved in arreft of jud^ent, ^that felling in his man- 
fion-houfe divtrfn fuhditis is no ofFcnce, if it was not in a:i inn, * 

and to his guells; yet the indicbncnt was held good. 

. Curia. Every talcing is a feveral offence and extortion, and 
here are a whole heap of offences put together. It may be at 
well faid that an indidment for battery will be good, fetting forth 
that the defendant beat fo many of the king*s fubjedls between 
’ fiich a day and fuch a day {a). The cafes cited by the counfel for 
the informer will not warrant this judgment. As to that upon 
the ftatute of recujancy^ it is very uncertain, becaufe it is not 
faid when the defendant was convicted, or when he conformed, 
and therefore that was now held to be no law. The other cafe of 
the jijhmonger was grounded upon the purview of the ftatute 
againft foreftalling and regrating ; ed intentione ad revendmdum 
is well enough, and the defendant to excufc himfcif ought to have 
produced fonie evidence at the trial to bring himfelf within the 
provifo of the a<ft, vi%. that he dwelled within a mile of the fea, 
and bought the fifo to fell at reafonablc rates. 

The judgment was ftayed. 

Then a motion was made, that the defendant might be bound • 
to the goad hchaviour^ feveral affidavits being proiluccd tha? lie 
contimjgd his extortion to that time ; but it was denied. 


(a) See Michel v, Neal, Cowp. 828. z. Hawk. P. C. ch. z^. (t£t. 3 z. 
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* Barfclale againft Drew. 

TT^RIT or ERROR upon a judgment in the common pleas, and ifajuapncntin 
the judgment was affirmed in the Icing’s bench. the commoa 

pleas be at- 

The plaintiff brought a certiorari to remove the recognizance firmed in the 
itfclf into this court, which was given in the court of common king’s bench, 
pleas upon the allowance of the writ of error, fo that he might 
fue out ^ feire facias againft the bail. ^rtoremoveTi* 

Biitit was alledgcd, that the court of king’s bench could not . 

grant fuch a writ, becaufe the recognizance is a record, which is the common 
not to be removed by certiorari ; for that only rernpves tenorem pie-rs, ai:d then 
recordi^ and not the record itfclf. A certiorari like this was a /«'»■* 
brought in Eajhr Term 10. EHz, (a) to remove the record of *'1 
vcrdiil out of ftiecommon pleas in oi^cr to bring an attaint againft ' 

tlrc jury j but it was difallowed for this rcafon, viz. that no fuch »• Abr. 
writ had ever been allowed ; for the clerk of the treafury in the 
common picas, upon the removal of the record itfclf, makes this 
Hob. 195. Allen, iz. Salk. 564.. 600. Barnes, 96. 207. 10. MoH. 27S. 11. Mod. no. 236. 

iz. Mod. 317. jSf. 6ci. 646. Ld. Raym. 216. 469. 580. 609. SZ3. 838. 97^, iiaz. 1140^ 
2515. z. 31 . Rep. 769. I. Burr. 409. 


C«) Dyer, 175 •• 


entry, 



mgatnift 

pKiw* 
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entry, viz. "qtt>irMrdumrem>vritirvtrtutehrniide^^ 
which removes only ienarem rtardt. For although yWr. 
hert (a) feems to be of another opinion, where he fays, that if 

“ a man recover in an affnu of novtl diffitfin before Ac of 

“ affize.and before execution the record is removed into Ae chaiv 

“ eery by certiorari^ he may then fend it into the king s bench, 
&c. this muft be intended where a writ of error is depending. 


E contra. Bail in inferior courts is taken upon the'ROLL itfelf^* 
and fo part of the record; and therefore when that is removed, 
the recognizance muft come with it j and upon the affirming the 
judgment, ^feirefacias may be brought in the king’s bench againft 
the bail, who cannot plead “ nul tiel record ” bccaufe the recogni- 
9iance is well removed [b]. But in the courts at Jf^eflmmfier the 
recognizance is taken by itfelf, and is no part of the record uport 
THE ROLL ; and therefore a certiorari may be to remove it, though 
it cannot remove the record itfelf. 


And it was allowed accordingly. 


{^a) Fltz. N. B. Z44. a. 


{h) I, Sid. 213. 
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• Chievly agahifi Bond. 

Hilary Term, 3. H'ill. Mary, Roll 507. ^ 


The ft3tute of ^ ACTION ON THE CASE was brought upon a promifemadc 
Limitations ex ^ by the defendant to pay a bill of exchange drawn fourteci^ 
tends to bilts of ye^f$ ftnee. * 

to all accounts "['he defendant pleaded the 21. Jac, I. c. 16. of Limitations, the 
fiatii, but not of which ftatute arc, “ That all aftions of trefpafs, &c. all 

•o«counu«r- Qf accompt, and upon the cafe (other than fuch aft ions 

* “ which concern the trade of merchandite between merchant and 

S^C. I. Show. merchant, their faiftors or fervants) ftiall be brought, &c.’* 

» c^HoU The plaintiff replied, that the bill was a negotiating bill, and 

f* Vern!*^73. account between merchants, &c. 


141 defendant demurred, and had judgment, becaufe the fta- 

*35' 39"** 54®- t*xcepts only accounts which are current between merchants, 

trw. Ch. 3S5. and not any which are fated \ for if an action is brought againft 

9. Mod. 3*. a drawer f<?r value received, tjlat is no account current^ but 

fo. Mod. 1C4. accountJlated. 
t%. Mod. 22-;. 


Gilb. E. R. 224. FitZjt. 81. 170. 2S9. 1. Peer Wms, 742. 2. Peer Wms. X44. 374. 3. Peer 
l^ms. 143. 8114.836. z.Saund 124. 2 Keb. 622. 1. Lev. 287. j.Sid.46<. 1, Vint, 89. 
I. Mod. 70. 2. Mud. 311. Corny. Re^i. 709. 6. Conu Dig. ** Teir.pi’’ (G. 6.). 3. Bac. 

Abr. 601. 
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The King and Queen’s Bench. 

Sir John Holt, Knf. Chief JuJike. 

Sir William Dolbcn, Knt» 

-S/rWilliam Gregory, Knt, 

Sir Giles Eyres, Knt, 

Sir George Treby, Knt* Attorney General. 
Sir John Somers, Knt. Solicitor General., 



* Philips (igainft Bury. 
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M r. COLMKR, a fallow of Exeter College^ in Oxford,^ was The founder of 
expelled by Dr* Bury-, the redfor, &c. for incontinency. Extur Colhgf, 
The faid Air. Calmer appealed to the Bijhop of Exeter^ '^ *P* 

who is THE VISITOR of the college. He received the appeal 5 

lor the time being visitor, and directed that he fliould viHt when requeued by the college, and if 
not requelled, that he Ihouid vifit “ de ^utnquennio in juin^yennium ftmtl per ft vtl commissariumi 
fuum that if he Ihouid proceed to deprive the icdlor, or expel any fcholars, and they cannot 
acqui^ themfelves of the charge, they lliall be removed without appeal, dumm^o ad expulfionm 
** 6CUOLAXIS cuHcyrrat confenfus arCTORls it TRIUM ex srri'EM maxime fenivtilmi : etJt ad 
ametionem Rr.CTORH per hujufmodi xpiscopi commissakXUM etiam earfeniientibui q^UATVOR ea 
SKPTi M W'Wfiwf If, under thefe powers, thk visitor appoint a commiffitry td 

examine the appe ai of a fcliolar expelled by the reHar* h k may, within five years afterwards, 
appoint a viJiiatioH ; and if the reflor and Icholars prevent him fiorn exercifinghts vifitatorial funflions, 
he may, on ti/e ri;< 9 ep neglecting to appear to afuinmons to anfwerfor this uticnce, deprive theredur 
.without the content of the four fenior fellows lor contumacy, although eon/umaey is one of the 
ol^ences mentioned in the llatutcs of the pounder ; for the power of depriving any member for 
rellllaace to his authority is incident to his ofiice of visitor ; and the appointment of the commif* 
fary for the putpofeof hearing the appeal not being a vifi tat ion, he had a right to vilit within the five 
years. But if the visiiwR had exceeded his authority, thejull'ceof this fentence of deprivatiofi 
ts not examinable in any court of law; for it is within hn general vijitatariat power, and thp pounder, 
by appointing a visitor, has made him fo far the foie andexcivhve )udgfc refpefljng the management 
^f the college.—S. C. i. Show. 360. S. O. Comb. 265. 314. S. C, t Salk. ^oi. S. C. Cartfa. 
tSo. 319. S. C. I. Ld. Ray. 5. S. C. Skin. 447. S. C. Holt, 402. 71c. .S, C. Sfiow. C. P. 

35. I. Roll. Abr. 514. T. Jones, 175. i. Mod. 83. Kitr.g. 305. 3. Aik. 66z. ro. Mod.48. 

». Sira. 797. X. Biiir. 158. zoo. Cafes T. H. ii8. z. Wilf. 206. Cowp. 315. i. HI. Rep, 
Ri. I. 1 erm Rrp. 650. 2. Term Rep. 290. And foe “ The law of Corporations,*' by S. K.yd , 
l-fq, title ** Visitor." 

and 
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FKttiPc granted an inhibition to any further proceeding againft th<#' 
ugaiitll appellant \ and made an order requiring the re6tor and fellows 

give an account of their proceedings,/wi pasna juris et conUmptusi 
F 4 iis order was ferved upon the re£lor and fellows ; and then he 
fent a fubmiflive letter to the hijhop^ and no farther proceedings , 
were had for four months. Afterwards Dr* Majiers was com- 
miflioned to determine this appeal in a formal vifitation ; for 
which purpole a citation was hxed on the chapel-door of the 
college, requiring the redlor^ (ffc. to appear on Saturday the 
twenty-third of March 1688-9. He appeared accordingly, and 
tendered a proteftatioii j but the commiffary proceeded to give 
fentence for Mr, Calmer to be reftored, and awarded him twenty 
marks for cofts. Some time after this fentence the re£lor and 
fellows proceeded againft Mr. Calmer (as pretended fellow) for 
another act of incontinency, who appealed again to the bijhop-y 
• and he received the appeal a fecond time, and refolvcd upon 

a vifitation in perfon ; and in order thereunto he fent a citation to 
* r 3 college, dated the fixtecnth of * May 1690, and came himfelf 
to vifit on the fixtcenth of y?vwi?'following. When he came the 
chapel doors were fiiut againft him, I'hen he appointed another 
vifitation on the twenty-fourth of July following j and coming 
thither, the retior and fellows tendered a proteftation under the com»» 
mon ^feal, becaufe, by the ftatutes of the college, he was to vifit 
but once in yiWyr/irr, and having vifitcd fo lately by his commiffary 
he could not come again fo foon. Whereupon the bijhop fufjftndcd 
five of the /even fenior fellows (having fufpended eleven in all) 
and reftored Air. Calmer^ and proceeded to deprive the reSlojrj^ 
and then feven of the fenior fellows, who were fo after the fufpen- 
fion of the other, chofe Mr. Painter to be the reftor. Dr. Bury 
continuing ftill in poirtlTion, the leftor of the plaintiff brought an 
ejectment of a meiluagc in Oxford upon the demife of 
Painter^ ^c. 


See the pleadki;: 
aC S. C. 

X. S'low, y.a. 

ad edit. 


I'he defendant pleaded, that the mefluage in the declaration, &g. 
is the freehold t)f tlu; college ; and that he being re£for thereof did 
enur in right i f the faid cidlegc, ^cc. and traverfed that the leffor 
of the plaintift' was rertor at the time of the demife, &c. 

»• 

The plaintiff replied, that the mefi'uage belonged to THE coL'» 
LJKt K, aiid that he was rtclor at the time of the leafc made, et hoc 
piih qald i:iq!{Vratur per patriam j and being at iil'ue. 


'The m'ry found a fpecial verdilf^ that Exeter College is a body 
irxorpi-i.iit., founded by Walter Siaplrton^ by the name of. 
“ recior and fcliola. s, &c.” and that feveral good laws were made! 
by the f.iid fouiuier for the better government of the faid college ; 
and among the rclt they find, that every fcholar is enjoined to 
tak(' an oath before the rettor., ISc. to obferve the faid laws, and 
if he lin.li he expelled never to appeal ; that the Bijkop of Epceter 
for tlic tnr.e being was, by a ftatute of the faid college, conftitutei 
the ordinary visitc r thereof, by which it was directed at what 

time 
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time he (hould vifit, vix*^ when required by the college, and 
tie ^uinquennto in quinquennium femel perfe vel commijfartum fuum^ 
if not required $ that at the time of Mr. Calmer*i appeal the laid 
bifliop was VISITOR thereof. Then they find feveral ftatutes 
made by the founder^ and amongft the reft the ftatute de vifitatione 
*as aforefaid. They find another ftatute, by which it is provided, « 
That if the bijhop proceed to deprive the reSior or expel any 
fcholar, and they cannot acquit themfclves of the charge 
“ againft them, then amoveantur fine fippellatione vel ulteriori 
“ remediOy dummado ad expulftcnem fcholaris coneurrat confenfus^ 
rebloris et trium ex fepfem 7 naxhne fenioribus tunc in univerfttnte 
pr/efentibus \ et ji aid aimtionem rebioris per hujufmodi epifeopi 
“ commiJU'arium etiam confcntientihm quatuor ex feptem m,axime 
fenioribus fupradibiis** They find another ftatute entitled, 

“ Propter quas caufas rector ab officio privari dehet'y* iri 
which ftatute feveral caufes are particularly named, and by which 
it is dire<fted in what manner he ftiall be removed, vi%. he fhall be 
admonifhed by the fub~re£lor and Jive fenior felloivs quietly to 
depart; which if he refufe (within a certain time therein limited), 
then that the bijhop (hall be acquainted with it, who is empowered 
to hear the accufation, and, if he find it true, to remove him from 
his office, &c. They find the charter of ^eeen Elizabeth^ 
by which it was incorporated de novo^ and being a hall Ijefore* 
was then made A college. They find that, before the leafe 
madc 5 * 5 ^tfOT^?i Cobner was convifted before the re<ftor of incontinen- 
cy, there being prefent alfo at the faid convitftion the fub^reblor and 
^Jive fenior fellows of the college ; that he was expelled; and that he 
appealed to the biJhop-tvAiO appointed Dr. Maffcrs\)X%comxmSixry to 
hear and determine the lame. They find, that the cotnmijfary came 
to the college on the twenty-fecond of March for that purpofe, and 
did fit .in the chapel; that Mr. Cobner appeared before him, but 
that the reCior did not come, but made a proteftation in writing, 
letting forth “ the oath of a fchnlar not to appeal againft him for 
expuiiion and therefore he denied the authority of the com- 
milFary to examine this matter ; that, notwithftanding this pro¬ 
teftation, the co?nmiJJary proceeded to hear and determine the fa<E| 
ex pcit'te, and reftored Mr. Calmer ; that afterwards, upon the 
fecoiid removal of Colmer-t the bijhop iifiied forth a citation for a 
general vilitation on the fixteenth day of June following; that he 
came to the college, and was hindered by the porter from entering 
into the chapel, which is locus vifitationis \ that the faid porter was 
then under the power of the rector, who departed re infcCld } 

♦ that the bijhop fummoned another vilitation on the twenty- < 
fourth day of July following, againft which the re£ior^ ^c, 
protefted (being within the time), infilling on the ftatutes of the 
college, which he was bound by oath to obferve ; that the bi/hop 
received this proteftation quatenus dc jure^ and that the reCiqjf 
dilagreeing to. this vifitation departed in contempt of the court $ 
that he was fummoned feveral times to appear, and refufing was 
pronounced contumax^ and thereupon was deprived by the confent 
VoL. IV. H of 
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VHitjrs bf ftttr of the ftvtn fenior fellows not fufpended, who were tiirt 
*f*‘->* refidcnt in the univcrfity, but who were not fcniors but by jhe 
deprivation of Dr. Hern, and by the fufpenhon of five othere s 
that after this fentcnce^r. Pointer, the ieflor of the plamtifF, 
was chofen reilor of the faid college, &c. who made the Icafc, &c.^ 

This was the juhjlance of the fpecial verdia f which was very 
long), fo far as ncceflary for the underftaiiding the points which 
were raifed upon it, which were three. 

First, Whether the local ftatutes of the college did not take 
away the power the visitor had to give fuch a fentence of 
deprivation \ If not, 

Secondly. Whether the concurrence of any other perfon was 
ncceflary to ftrengthen his authority ? 

Thirdly, Whether this fentence was examinable In any 
other court ?• 

AstoTHi-. FIRST it was argued, that though, by the ftatutes of 
the college, the bijhop had power to make a formal vilitation only 
“ de qu 'mquenn 'to in quinqueymtum-^' yet thefe words are not reft ri»Sti ve 
of his power, but direftory to him ; for eo nomine he is A visitor, 
*nd has power to come at any time to hear appeals, and give redrefs 
apon*compIaints madefizA though not to make a formal vifitation; 
and this is fuch a power which cannot be reftrained but by negative 
words. Dr. Aluften came not as a vijtlor., but for a particular 
piirpofc, to hear and determine the appeal of a finglc fellow. He 
was not to vifit the whole college ; his coinmiflion gave hinrno 
fuch authority : neither can the coming of the bijhop himfclf on 
the fixteenth day of J>ine be called a vifitation. It is probable 
he might have an intention to vifit, but was prevented by the 
* C IJO j oppofirion then made to his * r.uthority; and it would be a very 
abfurd thing to fay, that he being hindered did vi/it the college. 
If fo, then his coming again in /w/v mull be a vilitation warranted 
by the laws of the founder j for it was in general, to hear com¬ 
plaints, and to rcdi'cfs thofe diforders which were made by the 
former contumacy of the rcilor .and fellows ; and it is a vain thing 
to fuppofe that the intention of the founder.^ or of his laws, was, 
that fuch diforders iliould not be examined till five years after- 
W'ards. , 

Vo. Mod. 63 . The second point. There is no neccfilty for the concur- 
ti. Mod. 232. i-enceof other pcj fon to ftrengthen the authority of the bijhop. 

When A Visitor is appointed by the founder^ the corporate body 
is lubje« 5 l to no other perfon; it ib lobe governed by him according 
to the local ftatutes made and publilhcd the founder \ and there¬ 
fore theftatuteof c.4. f. 3. which impowers commiffioners 

(a) But h« can cnijr decide private d:fj>ute£ between members of tbe coltegv 
Cowp. 57S. 
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to Vifit hofpitalsy provides agatiid their authority where any 
fpecial vijitor is appointed by the founder {a ). In this cafe the 
Sijhop of Exeier is appointed by the founder to be vifitor j he is to 
have the continual infpe^tion of this college; this is a right 
granted to him without any implication of law; he has propriam 
et non alienam jurifdtflionem i for notwithftanding he is made by 
the appointment of another, yet he has an immediate authority 
in his own quaienus Visitor, which is veiled in him by the 
law j he has the fame power which was originally in the founder, 
and if any other perfon (hould endeavour to vifit this college, he 
might have a prohibition (^). Now a visitor quatenus fuch has 
always a fufficient authority to deprive without the concurrence 
of any other perfon; and this authority is not abridged by the local 
ftatutes of this college; for though it be faid, thatif the btjhop 
to deprive the reSior or expel a fcholary “ amoveantur dummodo adejus 
“ expulfioncm concutrat confenfus reSioris et trium ex feptemfento^ 

“ rthuif* yet this mail relate only to the expulfion of a fcholar ; 
for though the reSfor be named, yet certainly this claufe cannot 
concern his deprivation ; for if it (hould, then his own confent is 
required to his own deprivation, which is very incongruous. 
The next claufe is, “ fi contra rcHlorem ad amotionem per epifeopi 
“ cotnniiffiirium^ ife** I'hcre, it is true, the confent of four of 
the fenior fellows is reqaifitc i but that is only to his dcprh'atidn 
hy the comm'tjfury^ which is not this cafe, for he was deprived by 
the Vijitor himfelf. * This appears yet more plain by the latter # 
end of the fame claufe, where it is faid, non negamns «** (that is 
teRori) “ omnes excepttones jifas^ esfr. ad dominum epifeopum^* 
which muft be, that if he is deprived by the commiffdry he may 
appeal to the btjhop j which (hews that the power of the cemmiffhry 
is reftrained to the confent of the four fenior fellows, but 
the b'ljhop himfelf, by virtue of that power which is incident to him 
as VISITOR, has an ablblute authority to deprive without the con¬ 
currence of thofe fellows. This authority is derived out of that 
fulnefs of power which the founder had in himfelf. It is not like 
any junfdi£lionofthe courts at law, nor to be guided or examined 
by their rules. It is true, by this laft claufe, that original power 
Whigh thebljhip had quatenus visitor to deprive, Sic. may feem 
to be reftrained, and that there ought to be a deprivation by the 
commiffaty Hrft, and then an appeal to the biJf)op j for othervvife it is 
like an original order made at a feftions of the peace to which any 
ftatute directs an appeal, and therefore void (r). But the cafes 
are not parallel, becaufe a juft ice of peace has his authority from 
.particular ftatutes, but a visitor has his power by the common 
law. It is true, he is named by the founder^ but he is vefted with 
power by the law. In the next place, it would be very abfurd to 
conftrue this local ftatute to extend to the deprivation of the reRor 

(«) Sec St. John’s Coileftc, Cum. (<) See Rex v. Aberford-Faft, z Ld. 
bridge, V. Toddinj^ton, i. Biiir. 158. Ray, -jjS. 1. Cv>nit'» Edit, of Bolt’s 

(i) Year Book C. Usn, 7. pi. 14. Foot Laws, an. 

Fitz. H. B. 41. a. 
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by the eommiJ/aryj and not by the bijhop-i becaufe it cannot be ima¬ 
gined that a deputy can do what the perfon from whom he deriv^ 
his authority cannot do; but if fuch conftru<lflion fhould be nnade, 
that there mud be firft a deprivation by the comtntjfaryy then if ho 
ftiould refufe to deprive or agree with the fellows againft the hijhop^ 
the power of a visitor would be of very little force. But 
admitting fuch a concurrence of the fellows necellaryj it is fuffi- 
cicntly found by the verdift, and fet forth in the pleadings, that the 
deprivation of the re£lor was with the confent of the feven feniors 
then in the univerfity, and the ftatute doth not fay that they (hall 
be reildent in the college, fo that it is fufficient if they are the 
feniors of fuch who are then prefent j and it does not appear by 
the verdift, that the five who are fufpended were after that fuf- 
penfton prefent in the college; but on the contrary it is found, 
they were called and did not appear. 

J * The THIRD POINT. This (entcnce is not examinable in 
any other court (aJ .—This may be enforced from the nature of 
eleemofynary corporationsy and from many authorities in the 
books (b). Now as to the nature of fuch corporations, they are 
by law fubjeft to a visitor, the extent of whofe power reaches 
as well to the head as members. It is true they have a freehold, 
but it is fub modo. The charity was given by Jhe foundery and 
thole who partake of it muft receive it fubjedf to fuch limitations 
as he thought fit to impofc upon them. He has appointed a p^^fon 
to vifit them who is teftatoris vices agere\ he is vsvaAc:fidei com- 
mijfarium ; and therefore the ientcnce given by him fhall be 
prefumed to be the (entence of the founder himlelf^ which cannot 
be thought unjuft, elpecially by thofe to whom his charity is 
extended; and if not unjuft, then not to be examined clfewhere. 
Then as to the authorities in the books, the conftant courfe has 
been to deny a mandamus when prayed to reftorc any perfon 
deprived or expelled from fuch a corporation (c)i and there is no 
precedent in the old books of any reftitution in fuch cafe to 
a monk, prior, &c. Dr, Coveneyy prefident of Magdalen College^ 
was deprived by the Bifi>op of Wintony who is vifitor; he appealed 
to THE QUEEK in chancery \ and it was refolved that it did not lie ; 
for it was not within the ftatute of 24. Hen, 8. c. 12. becaufe'that 
dire« 5 ls to whom appeals fhall be made in caufes only of fpiritual 
jurifdi(Sfioti; birt a college is not a fpiritual corporation, neither is 
the adlof deprivation of fpiritual cognizance. It is true, the book 
fays (d)y that “ becaufe there was no appeal, ex hoc fequitur that tlic 
“ party may have an ajfixe but certainly that could never be the. 
opinion of my Lord Dyer, becaufe the governor of a college has * 

(«) Dyer, 109. 3. Mod. 265. Carth. 91. Cafes Temp. Hard, zit,. 

Skin. 13. I. Bl. Rep. 22. 25. Andrews, 176. 

I. Wilf. 266. (c)See 1. Com. Dig.**Mandamus*’(B}. 

(A) See I. Show. 74. 1. Sid. 71, (rfj Dyer, 209.—See Lord Hult's 

I. Lev. 23. 2. Lev. 15. 2. Jones, opinion on this point, 2. Term Rep. 

1,-5. I. Mod. S4. 3. Mod. 265. 355. 
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not fufHcient eftatc in law to maintain an affile ; for he alone, 
without the whole body aggregate, has no foie fcifin or right in 
any thing belon^ng to the corporation ; therefore that fequel 
cannot be law. But admitting it to be the opinion of the Chief 
Justice Dyer, it ftands (ingle by itfelf, without any authority to 
limportit; it is no judgment in Jaw; and my Lord Hale in 
Jlfplefor^s Cafe {a) affirmed, that an ajftze would not lie. ,And 
the reafon is plain, becaufe where a proper court has * an original • 
jurifdidlion, no other court will examine their judgment after 
fentence given. So is Bunting's Cafe (h)^ viz. If there be.a 
fentence in thcfpiritual court to diflblve a marriage, though it be 
againft the reafon of our law, yet the Judges ufually give credit to 
it, becaufe the court which gave the fentence had the proper and 
original cognia^ance of the matter. The fame reafon was given 
in Kenn*s Cafe (e), which wiis cited as a ground for the judgment 
• in Z>r. Wtddrington's Cafe (d)'y and likewife in the cafe of 
Allen V. Najh (r), where a fpiritual pcrfon was deprived by the 
high commiffion court for a contempt to the ordinary generally, 
without (hewing any particular caufe, and it was held good ; for 
the court of king’s bench gives credit to fentenccs given by proper 
judges. Thefearc modern authorities, but gKajndcd upon former 
refolutions in the law j for in the eighth year of Edward the ^hi^d 
one Shirax (jf) was warden of a lay h(»fpital, and di privcd by vi~ 
fitor^y the archbifliop being patron put in Poplingtony and Shirax as 
warden brought an ajjize ; the archbifhop pleaded nul torty j 
and Poplingtony plea was, that the demandant ought not to fuc as 
‘ warden, for he was deprived by the visitor j and it was the 
opinion of Herle, then Chief yujiice of the common picas, that 
whether the deprivation w’as right or wrong, it was not examinable 
in that court ; for if he is deprived of his name of dignity by the 
ordinary, he mull recover it again before he (hall fue by that 
name (^ ). The court of marjhafea is reft rained to three forts of 
aftions, viz. to contracts and covenants where both parties are of 
the houfliold, to irefpajfes when cither party is of the houfliokL 
and to other trefpafles within the verge when neither plaintiff 
or defendant is of the houlhold. An action on the cafe upon an 
ajfi/fnpfit was brought where neither of them were of the 
houfhold {h) ; the plaintiff recovered, and the bail of the defendant 
was taken in execution, who brought an adlion of falfe imprifon- 
ment, and had judgment. Now this matter wali in a collateral 
a6lion, yet no inference can be made from thence as to the cafe at 
bar ; for the proceedings in the Marjhalfea were coram non judiccy 
' and therefore examinable in a fuperior court; but itdocs not follow 
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(a) t. Mod* 83. See 2. Term 

Rep. 356* • 

(&) 4. Co. 29. Moor, 169. 

(rj 7. Co. 41. 2. Roll. Abr. 2x9. 

\d) i.Lev.23. X. Sid. 71. Raym* 

3X. 68. 

(«) 2.R0. Abr.219. 699. itjonet, 
29 i 


(/) Year Book 8. 3. pi. 69. b. 

See 2. Term Rep. 353. 355. 

(f) Book of Aflizes, 13. AIT. pi. 29. 
18. Air. pi. 31. 

(6) Cafe of the Mar(halfea, 10. Co. 
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P.f i.« ftwn thence that this Court (hould examine the proceedJnM of 
mgiinft ^ vi/itor ‘\Ti9r fomial an4 lawful vifitation, when hw a fuil Ma 
proper jurifdiaion to vifit. * Ndther is it any objedtion to faj, 
that thi’uifitor had a qualified power, <vh. to deprive for contumacy 
and for no other caiife } for if that is examinable here, then the 
Court takes upon them the office of vifitory which was never in^ 
tended by the founder. It has been faid, that tiu r,eaor has a 
freehold in h|s office, and therefore ought to be proteacd by the 
law, and to have the privilege of applying himfelf to the king’s 
courts for relief againft any injury done by A V^ITOR *, but this 
objeaionalfo fails, for his freehold is gone by deprivation, for that 
works an abfolute avoidance of it. If it fhpuld be farther objeiled, 
that disfranchifements of corpor-itions, decrees made by com-? 
inilfioners of fewers, and proceedings of commiflloners of bank¬ 
rupts, are examinable in this court, yet froiii none of thefc can 
It be inferred that the proceedings before a visitor fhall be 
iikev/ife examined here j becaufe in thole former inftanccs the 
perlons arc not trufted with a power of judicature, what they do is 
extrajudicial ; but in this cafe the visitor has the foie and abfo- 
lutedetermining and judging of the a£fions of rhofe who for the moft 
part fubfift by me charity cA the founder ; lie is made a judge by the 
common Jaw ; and though it llioui l be faid tiiat the king cannot 
c»mmilPon any one to exercife Inch a dcTpoiic power, yet the 
common law gives tiiat authority where the confent of all are 
involved. 

E centra, for the defendant it was argued, 


fiRST, This fcntencc of deprivation is void: 

Secosvlv, [f not, it is examinable in this court, 

7’he ? ir5T poin t. It is voir/, because if a founder appcAnf 
a vifttoKy and preferibe rulu.s to his authority, both as to time, 
perlon, and place, and that power, thus circiunfcribcd, be not 
c.vaclrly purfued in his proceedings and in all its circumllances, 
it is not only error, but ail is ecrav.i mn Judice. Now the vifitor 
has no authority but what was given *to him by the founder ; 
and power b^dng reflrained, if he /xcecd, then he acts wimout 
authority and is in the fame cafe as if the Jqdices of the 
comnion pleas ihoulJ receive appc.ds of murder or felony, and 
attaint tlie di fcnluii ; it is all void, far they have no fuch authority 
by their papjnt : lb if a fherilf' hold his tourn other than 
within a month alter Muhaeiuws or Eujter^ all indidlincnts and 
C r ^ 5 3 prefentments takeii before him are * coraui nmjudicc \ becaufe by 
the Ifatiiteof 13. h)dw. 3. c. 15. he is enjoined to hold it within 
fhat time. '/'Here can be no difference between theie inftances 
and the proceedings of a v'fior^ who muff be fubjeft to thefe 
particular rules and orders, by which hisjm ifdiftion is eftablifhed i 
and if it do appear to this Court that he has exceeded thofc rules^ 


(«) Ve^r 14, Edw. 4. pi. 33. a. 


then 
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then hU fcntcnc# will be pronounced to be void. Another thing 
to be obferved is, that the vifttor had no power to hold this court 
^thcr by prefeription or charter; it is neither found foby the ver¬ 
dict, or given to him : but if it fliould be admitted that he had 
power by charter, yet lie could not give fuch a fentence, becaufe 
fuch a judicial power could not be delegated by the Jounder, who 
was a private perfon, and who could not cre£l fuch a judicature ; 
for what was done by him was only minifterial and extrajudicial; 
it was only a power of annexing laws and rules of government to 
thofc who partake of his gift and charity; but in matters of depri¬ 
vation the proceedings muft be in the ordinary courfeoflaw. 
Suppofe a man (hould give his eftate to particular perfons upon 
certain trulls, &c. and, if any breach happen, that it Ihould be 
examined by a particular perfon, and no other, this is not good ; 
and yet a man has as much authority over his land as the founder 
had over his cllatc, who, though he might give it to whom and 
upon what conditions he thought convenient, yet it mull be lliil 
fubjc<fl to the common law, bccaufe it was fo before any difpontion 
made by him ; which is the realbn of the fecond point. 

The SECOND POINT. That the fentence of this mfitormx^ 
be examined in the court of king’s bench upon a collateral adlion, 
—Becaufe that court has a fupcrintendcncy over all fuch proceed¬ 
ings ; which may appear by many inllances of a higher^atuYe. 
W^ierc a power is given by a£l of parliament, or by letters patents, 
even in fuch calcs their proceeding*" arc examinable here/^/ij. 
So arc all proceedings of cemmiffioners cf fewers, v/ho have a 
larger power given them by the llatute of 23. Hen, 8. c. 5. to 
“ furvey and amend, &c. at their difcrction and v/ifdom yet 
the Judges of the conimon law* have interpreted that to be a legal 
wildorn and difcrction (h), * So are nllb proceedings of com- * 

miflioners upon the llatiuc of bankrupts ; for though tiiey have an 
authority under the great seal, cltablifhcd by abt of parlia¬ 
ment, yet if they declare a man a bankrupt U’ho is not fo, he may 
travcrle the bankruptcy and try it here ; and yet thefe men are 
made by a higher power than a v 'lfitor is made j therefore his 
proceedings may certainly be enquired into by this Court, Now 
hefe the vijitor had purfued the very method preferibed by the 
laws of the founder^ yet if the ridior is not guilty, he can have no 
relief but here ; and the rules to avoid judgments in inferior 
courts, either by writ of ewor or attaint, are n«t applicable to a 
fentence given by a vlfitor. It is true, fuch fentences are judicial 
where the foundation is Ipiritual, becaufe the ordinary is a fpiritual 
judge by the law ; but isi a/^/y corporation it isotherwife, for their 
ails arc but niinillcrial ; and from their fentences an appeal may 
be brought, which my Lord Coke (r) calls a natural defence, 
and not to be takeli away by any power. It is true allb, that fuch 

{a'^ Dr Barham's Cafe, S. Co, J14. (^) Rook's Cafe, 5. Co. ^9. 

S C. z. Brownl. a,;. 11. Co. 53. (rj 4.10^.340. 
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Vatti^s an appeal was denied in jDr. Qtveney^sCafe^ bccaufc his deprivation 
was temporal j but the book (ays, “ ex hoc fequitur that an ajjj^%e 
« will lie, becaufc he hath no other remedy.” As to Shirax s 6^, 
in the Year Book of Rdwavd the T’hh'dy it is an authority for this 
very purpoie} for that being a lay foundation^ and he being de-^ 
prived by the ordinary, brought an afft%e^ and it was held good (<3’). 
If a corporation have power, either by charter or prefeription, to 
disfranchife, and, upon complaint made, the court of king's bench 
award a writ to rcftorc the party, or to (hcwcaufe, &c. and they re- 
turnafufficicntcaufe,thoughfdfe, there is an endof the writ (^), but 
the party has an action on the falfc return; fothat anopprelled man 
is never left by the law without proper remedy. It is denied, that 
\>eczu(e the founder is the mailer of his own liberality, he may 
preferibe what rules he pleafes to govern his charity, and Co may 
make the fcntence of a vtfitor final j for an appeal is a natural 
remedy, and not to be taken away by any power ; it lies to this 
Court, which is the fiipreme vijitor^ iuul its jurifdiftion is not 
to be abridged, even by adl of parliament, without particular 
words. The ftatute of 24. Hen. 8. c. provides, “ ‘hat where 
“ a caufc is commenced before the bifhop or his commili'ary, 
“ that aji appeal lies from him to the archbiihop of the province 
^ [ ^^7 J within fifteen days after ftntenco and theflatute of 25. //■;/, 
8. c. 19. gives .ippeals “ from the courts of archhi(hops to the king 
“ in ^n;uicerr,” which ct)urt }:as power to ifiue a commi/Iioii 
under T -iE grkat seal to CLi rain p{?iTons named by the kiftg to 
hear the appeal, and in both c.-les tlieir fentences arc made defi¬ 
nitive j yctmy Lord Cc.'ir (.) is of opinion, that, notwithfland- . 
ing fuch a definitive fcntence, the kin^g may giajit a coinmiffiou of 
revreuL’y becrmfc 1 hi: i»oj’F. could do it bytiie canon law, and the 
kings of Engiand have by fubfcqwcm llatutes the fame authority 
which THE I’oPe had here. Now though a cctnndjp.on of revifoj 
is not i r operly an appeal, yet it is a nanedial courfe of proceeding} 
and it is not material bv what n.anc an injured peiTon has remedv, 
fo as he is relieved. Many more inltances may be given to 
prove that the party grieved may ha\ e a remedy from a lentence 
given by perfbns who have lawful autlu>rity <0 to do j as jufticcs 
of the peace may make a conviblion of force upon their view f^d) \ 
they are made abfolute judges by the (hitute, and may make orders 
upon fuch ccnViclion; yet fuclj orders may be quallied in the 
king’s bench upon a motiv<n (c). ’Jh.' vifiot is made a judge by 

the founder, but jt is no conftqucnce from thence that his judg¬ 
ment lhali be final; for an arbitrator is likewijc made a judge by 
the party, and hisjudgnu-nt is uiually vacated in the king’s bench 
without a writ of crrt>j, and no more rw.<pedf ought to be had to 
the judgments of either tiian to a bye-1 ivv, But if fuch fcntenccs 
of vifiors were definitive, and not to be examined elfcwhere, 
tlien great part of the nation in thofc days wuujd not have been 

(«) Ficz. Abr. Airtaiii” p|. ijo. (et) i.Sid. ,56. 

(i) Ti. Co. 99. b. («) Jones, 171. 
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ftibje£fc to the rules and government of the common law; for the 
rjjrh men were got into guilds and fraternities, the men of learning 
into colleges and halls, the poor men into hofpitals, and thole 
called religious into monafteries ; now in all thefe the nation had 
a public intereft, thefe were all places and people of public ufe and 
concern, fo that it would be very abfurd to fay that they fliall be 
governed by particular laws madeamongft themfclves,and exempted 
from the power and authority of the common law. This Court 
takes cognizance of the extent of the power of a judge, alherifF, 
or an executor, as foon as named; but it has no notion of a vifttor'^ 
it is a word afFeded by the canonifts, who, being made by t^e 
founder^ can have no authority but what is given to him, ana may 
be compared * to an officer conftituted by ail of parliament, who 
has no other power than is given him by the aft by which he is 
created, and therefore cannot preferibe as an officer at the com¬ 
mon law {a). Then it was argued, that if the vijitor had fuch a 
definitive power, yet here was no juft caufe to fupport this fen- 
tence, but a plain defeft, which made it void, becaufe lie had no 
power at the time of this fcntence given; for by the local ftatutes 
he is to come but once in five years, &c.; now this limitation of 
time is annexed to his power by the fame law which made him 
vijitor. His receiving the firft appeal made by Mr, Colmery and 
his commiflion thereupon granted to Dr. Majiers-^ was a vifi*«tioni 
for he has no power over the college but as vifttor. It has been 
obj^ed, that though this was in fome meafure an execution of 
his vifitatorial power, yet it is not fuch a vifitation which may re- 
ftrain him to come again within five years, becaufe it is not a per- 
fonal vifitation, but by his commijfary only, and it was made to a 
particular purpofe, vi%. to hear an appeal, which he has always a 
conftant jurifdiftion to do quatenm visitor, fo that it was not a 
general authority given to him to exercife the whole power of a 
VISITOR, which is to enquire into all abufes, &c.: but this is an 
objeftion of little force, becaufe the coming of the commijfary is 
the coming of the bijhop himfelf, and though this vifitation was to 
a particular purpofe, yet there are no words in the ftatutes which 
give him power to make a general vifitation ; and if he is not re- 
ltra«ied from coming oftener than once in five years, then thofc 
words “ de quinquennio in quinquennium** fignify nothing. So it 
is plain that the bijhop coming a fecond time lo foon after his com- 
miffary made a vifitation, for he adminiftered an 09 ^ th, which he 
could not do but as vifttor-, and this feems yet more plain from the 
very words of the statute de vifitatione, which are, “ liceat 
• “ domino epifeopo, i^c, quoties per rc^orem et in cjus abfentid fuhree- 
toreni et quatuor alios ex feptem maxime fenioribus fuerit requi^ 
“ Jitus, necnon abfque requijitione ulld de quinquennio in quinquen^- 
niumfemel addifhim collegium per fe vel commijfarium accedere,** 
Now it is no objeftion to fay that he may come oftener, becaufe 
there arc no negative words of this law to reftrain him j for the 


firJk 


fnittrt 
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FirrtiPt ^rH: and laft words of this (ciitcnce ** liaat aceedtre'* imply a nc- 
gative, viz. that it (hall be lawful for him to come then, and not 
_ as often as he will j and the words “ abfque * requifttione femeV* 

' • [ 119 J do farther imply, that he is not to come without rcqueft but once 
In five years. Neither can it with any colour of re^on be denied, 
that /I/r. aimer^s appeal amounted to a vifitation; for if the* 
hearing, receiving,and adjudging appeals be part of the vifitatorial 
power, then the hearing this appeal is a vifitatorial adf, upon which 
the party appellant was reftored. Again, although a vifitor have 
power by the common law to execute luch things as belong to 
nis office quatenus visitor, yet he muft be fubje£l to the laws of 
the founder-y becaufe the authority which he has is chiefly derived 
from him; no part of his power is fupplied by the common law, 
tor he is A VISITOR fecundum temremjiatutorunu Now the vifiUr 
has executed that power which he had not; for he is reftrained 
by particular words in the flatutes of the college to the concur¬ 
rence of four of the fenior fellows, who have equal power with' 
him in the deprivation of reflory and there was nofuch confent; 
for thofe who agreed viith the visitor were not feniors, but by 
the fuijpenfion of five who were their feniors : now a fellow of a 
college fiifpended remains a fellow ftill, his intcrefr ccafes for a 
particular time only, and may revive again j for he never ceafes to 
be fcjlow but by deprivation, See, ; but certainly a fufpenjton can 
with no pretence be called a deprivationy becaufe by the exprefs 
provifion of thefe ftatutes there muft be the confent of the*re£tor 
to the deprivation of a fellow, which was not in this cafe. If the 
fratutes (hould be otherwife conftrued, fo as to give power to A 
visitor to let in other fellows by the fufpenfion of their (eniors, 
this would be to overturn the laws of the founder^ who has given 
the redlor a power conjun£i\m with him. 

To which it was anfwered, that there was the concurrence of four 
of fuchfeniorsy which might very well fatisfy the law of the founder \ 
for though thefour confenting were not ntaxlme fenior a (as required 
by his law) unlefs by the fufpenfion of the other fivcy and thoutjh 
this is in the cafe of a penal law, yet they (hall be conftrued to be 
fuch feniors as are intended by the founder to concur with the vi¬ 
sitor in deprivation ; for penal laws may be corillrucd acedrding 
to equity. As for inftancef «): By the ftatute of 28. Hen. 8. c. 15. 
it is provided,^** that oiTeneci; committed upon the fea within the 

“ jurifdidtion of the admiral, lhall be tried by commiflion under the 

I izo J great feal ♦ dire£ted to the admiral and three or four comniif- 
“ fioners to be named by the .Lord Chancellor.** Now if 
fuch commiffioners are named by the Lord Keeper, yet the 
tfommiffion is good, becaufe the granting of fuch commiflions is 
H. 8 . e. 7. good; the granting commiiiions being a minjftcrial, and not a ju. 

dicial a 61 . So by the ftatutes of 28. Hm. 8! and 25. Hen. 8. c. i. 
clergy is taken away from thofe who muliciouflyfet lioufcs on fire, 
and by the ftatute of 1. Edw. 6. c. 12- it is likewife taken away 

(•) Dyer, an. I?. 

from 
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from fevcral other offcndeis, and allowed in all other felonies, ex- 
cent fuch us arc therein mentioned, and burning of houfes is not 
there mentioned j then comes the fubfeciuent Itatute of 5. & 6 . 
£dw. 6. c 10- reciting thofe three former aftsj and “ for that 
“ feveral robberies and felonies were committed fince the making 

of thofe laws, &c.’* then it revives the ad of 25. Hen. 8. c. i. 
touching “ puttingoffences from their clergy touchingS. 
« offences, &c.” Now the relative fuch refers to the precedent'' 
matter, and not only to burglaries and felonies named in that ad 
#)f reviver, but to fuch ofFcnces in mifchicf as thofe are j and there¬ 
fore in Alexander Poulter*s Cafe {a) it was held, that burning of 
houfes not be exempt from clergy So in this cafe, 

though there was not the concurrence of four of the feven fenior 
fellows but by the fufpenfion of the feniors, yet there was the 
'concurrence of fuch feniors, which was fufficient to fulfil the mean¬ 
ing of the founders law. 

Afterwards in Trinity Term in the fixth year of William the 
Third-t by the opinion of three justices judgment was given 
fur the defendant Dr. Bury ; the fubibince of whofe arguments, 
and the reafons given for their judgment were offered uponthefc 
two heads: 

First, That the rcSior was not well deprived : 

S]y:oNDLy, That this Court has power to examine the 
matter in a collateral action. 

And first: I'he vifttor has no greater power than that which ^ 
was given by the founder. It is true, he is made a judge, but 
he has not an abfolute jurifdidion, but is fubjed to fuch limita¬ 
tions and reftrictions as are iinpofed on him by the laws of 
the founder (cj i one of which is, that the reiior is not to be de¬ 
prived without the confent of the four fejiior fellows rejident in 
the Univerfityy * which was not had in tliis cafe but by the fuf- 
pcnfion of their feniors. Now a fellow I'ufpendcd remains fellow 
ffill; for that difiibility being removed, there is no occalion of any 
rc-admiflion; neither is the fufpenfion a temporary deprivation, 
becaiile that cannot be, by the conftitution of the college, without 
the conf-'iit of the rectory which was never had. In the next 
place, the bijhop's coming on the fixteenth of June was a vilitu- 
tion. He did an ad proper to tlic office of a vilitonj he examined 
the perfon about the citation upon oath, and this after a proteffa- 
tion made by fome of the fcholars, as coming fo foon after his 
commiffary within time: now he could not adminiffer an oath 
but as vijitoTy and by the laws of the college he could not vifit 
but once in five years j therefore he was reffrained to come again 
in fulyy and by confequence the deprivation of the rector at that 
lime muff be vojJ. 

f<i) II. Co. 19. (e) See Rex v. Bi/hop of Ely, 

(e>) S:e ». Hawk P.C.cli. 33. f. 107. T«rni Rep. 290. 

Caf«»ia Ci'ovm Law, 2. Edit. 195. mtit. 
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pMfT.»r.s Secondly, This may be examined in a collateral aflion in 
mfainit court of king’s bench. For the college is a temporal corpo.* 

ration, and the deprivation of the head is a temporal thing, ajid 
cognizable at law j the wifdom whereof has not trufted any one 
court with the final determination of matters though they ariie, 
within its jurifdiaion, but writs of error and appeals may be 
brought to corredt their proceedings. The nullity of this fen- 
tence of deprivation is no more than an erroneous judgment at 
the common law, which may grieve the party, but he is not 
without remedy in another court. In the Book of (a)<^ 

Parking, who was then a Juftice of the common pleas, took 
this difference : That where a warden of a chapel is deprived by 
one who had no title, he may have an ajfviue to rcflore him by the 
name of warden; but where the ordin:iry who had a title de-. 
• prives him, there he muft firft recover his name of dignity before 

he can have an afhze (b). And upor this diftindtion all the au«* 
thoritics will turn which were cited to exalt the power ofej, 
for all the deprivations made by ecclcfiailical perlons, vtz. by 
ordinaries, and tJiofe who have any fpiritual jurifdidtion, arid 
likewif; formerly by the high commission court, who adted 
by the courfe of the ecclefiaftical law, were fentences given by 
fpiritual perfons, whofe proceedings are different from thole at the 
comsion law, and therefore can no more be avoided by a civil 
# r 122 1 action than by a writ of error. * And it is for this reafon^that 
^ when a bifliop adts as ordinary, and exceeds his jurifdidiion^ yet 

this Court muft give credit to his fcntencc, becaufe it is given by a 
proper judge, and the law has allowed no other remedy but an 
appeal. But in the cafe of a temporal or lay corporation (as a 
college), their proceedings muft be always fubjcdl to the determina¬ 
tion of the common law; and therefore a wrongful deprivation by 
a vijitor fhall be examined here. I'hc refolutiun in James Bagfs 
Cafe {(i) feems agreeable with this opinion, where it was held, that 
if a citizen be disfranchifed, and bring a writ of reftitution, if a 
fufHcient caufe is returned (though falfc), reftitution fhall not be 
awarded : but the party is not without remedy; for he may have 
a fpecial adlion on the cafe. If therefore a wrongful disfranchife- 
inent or deprivation by the perfons who have authority in a lay- 
corporation maybe avoided by a collateral adlion, a fortiori a void 
deprivation may be examined in this court. 

Holt, Chief JuJiice^ contra (ej. 

First, The quefticn is, Whether the fentence of deprivation 
of the re£ior by the bijhop as visitor, has made his place voider 
not ? And he held that it was made void by the fentence. 


(a) 13. AfTize, pi. 

{b) Broke’sAbr.(iile**Nofme’* pl.37. 
(<) Moor, 228. 781. Jones, 393. 
Cawdre'sCare, 5. Co. 1. S. C. 2. And. 
122. S. C. Poph. 59. Kenn's Cafe, 
7. Co. 42. S. C. Cro. Jac, 186. S. C. 
Jenk. 2S9., Bunting's Cafe, 4. Co. 29. 
Moor, 165. 


(it) 11. Co. 93. S. C. 1. Roll. Rep* 
173. 224. Rut fee 2. Term Rep. 355. 

(e) bee 2. Ternn Rep. 346. a note of 
L'Ird Holt's argument in delivering 
his judgment in this cafe,, takep frpm 
his own manuferift, —Skiuncr's Report 
of his Lordfhip's argument is nearly v«r- 
katim% Skin. 475. 
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Secondly, Admitting the visitor had power to give fuch 
af^tence. Whether it is examinable in this court ? And he held 
it was not. “ 


As to THE FIR ST (QUESTION it is agreed, that the hijhop had 
power to make a vifitation but once in five years, unlefs required- 
but it was denied that the coming of Dr, Majiers was a vifitation 
who came for a particular purpofe to hear a finglc appeal. Now 
though A VISITOR ma^ be reft rained by particular laws of the 
founder to vifit ex officio but once in five years, yet he has a con- 
ftant and ftandiiig authority given to him by the law of the land to* 
determine all differences whatfoever, which may arife where he is 
vifitor in the mean time, and from whofe fentcnce there is no ap • 
peal. This was the opinion of Hale, Chief Juffice^ in Daniel 
'Jppleford's Cafe («), that if there is a proper jurifdi<aion in a local 
vifitor^ and he has determined the matter, no mandamus will lie; 
-Jhd therefore he denied it to rcftorc a fellow of a college, which is 
a cafe in point. * To make this matter a little more plain: By the * 
law diocefan biftiops can vifit but once in three years, yet their 
courts are always open to hear and determine ohetices ; now in 
this cafe if the coming oUhe biJJjop in June was a vifitation, iheii 
he could not by the laws of the college vifit again ex officio in July, 
But that in June could not be a vifitation j for his calling over a- 
few names, and adminiftering an oath could not make it fo, 'that 
being^only to call them to an account for contumacy, in order to 
punifti them when he fliould make his formal vifitation in July 
following. It has been urged, that the deprivation was void, be- 
caufe without the confent of four of the feven fenior fellows} but 
their confent is not neceflary to the deprivation of the retUr^ even 
upon the conftru<Sfion of the ftatutc de •viftatione ; for the bifljop 
being ordinary of the college {quatenus fuch), he is invefted 
with an ample power to amove and deprive j and there are no 
words in that ftatute to qualify his power. 'I'he words are, “ Ji 
“ ad prhuationem rectoris aut expulfioncm scholar is, (s r. 

dummodo adejus expulfionem concurrat confenfus rectoris, 
fo that expuljion muft be applied to a fcholar^ and deprivation to the 
re£ior ; for it is impoflible that the words “ ejus expulfioncm** fhouid 
refer to the reilor, for then he muft confent to his own expulfion. 
By this ftatute the reSiar has a benefit which is denied to the feho- 
larsy VIZ, an appeal i for if he be deprived bv the com^ijfary (which 
muft be with confent oi four fenior fellows;, he may appc..l to the 
hijhop viJitor\ if afcholar is in fault, amoveantur Jine zdld ap- 
tellatione^ fo that the power of the commiffary is abridged; 
out there is no qualification of the vifitor*s power. It is true, the 
fufpenfion of a fellow is no impediment to his confent, for he re¬ 
mains a fellow; but bis confent being in no wife necclTai y, it is 
iwt .material whether fufpended or not. 


(«) I. Med. k4. See alfo lo. Mod. cp. Poll. 
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Vinttrs As to THE SECOND QUESTION, this matter of deprivation it 
not examinable in this court by a collateral action. The reason 
B»ay* jg obvious, becaufe the visitor is the proper judge, whofb 
fentence in this cafe is definitive. There are two forts of cor¬ 
porations aggregate; one for the public adminiftration of juflice, 
and the other for private charities, ^'he firft of thefe being of 
public government, is to be regulated and reformed by the Judges 
r 124 1 courts of ♦ Wejlminjier Hall: of ihefe there is no founder or 

^ ^ •vijtton they fubfift by virtue of the king’s letters patents, and 

the law fupplies all defeats in the conilitution \ for though they 
'may have no exprefs power granted to make laws, yet fuch power 
is incident to their incorporation, and fuch laws made by them 
are always fubordinatc to the laws of the land (a) : now no 
man can fay, that a college is fuch a corporation aggregate as 
has been defcribed. The fecond fort of corporations is private," 
and the founder and his heirs are vifttors^ and they fhall always 
fupply the defe^five conlHtution of fuch a corporation : this is to 
be governed by particular laws of their own making, and the 
laws of the land feldom or never interpofc but where the founder 
has appointed no visitor ; and then it defeends to his heirs (b)^ 
who are to be perpetual vifitors of fuch corporations which fubfift 
by the charity of their ancefiors, and thofe who are fupported by 
•it ai^ to be regulated by particular laws and conftitutions enjoined 
by the founder of the charity, and not by the common methods 
and rules of law. The cafe of Shirax in the Year Book'^r j is 
not applicable to this purpofe; for he having a donative^ and being 
deprived by the Archbijhop of York as ordinary and vifitor, and 
another being collated, the queftion was, VVho was vifitor ? 
And it appeared plainly it could not be the Archbijhop^ becaufe the 
matter was not fpiritual; it was in the cafe of a Lay Hofpital 
which had no fpiritual pofiefiton j it was neither college or con¬ 
vent, and for that reafon the ajjixe was held good, which proves 
nothing in the cafe of a fpiritual corporation j for if the depriva¬ 
tion had been by a proper vifitor, and one who had a lawful ju- 
rifdi£tion, his fentence would have been final, and no ajfize could 
have been brought to examine it. Another reafon why this fen¬ 
tence is definitive, and the caufe thereof not to be examined, a}>- 
pears in the Book of Entries (/i), In the pleading of a fen¬ 
tence of deprivation there is no necelfity of fliewing the caufe, 
for that is no» traverfable, which is a very good argument that the 
caufe is not to be enquired into. The reafon given why this dc» 
privation is exaniinablcby a collateral aftion is, becaufe from fuch 
fentence there lies no appeal; and it is agreed on all fides, that it 
is not to be examined in this court if an appeal docs lie* But if 
this reafon fail in cafes of a like nature, then it will be of little 
* L ^ • 5 ”1 appeal will not lie from a fentence given 

by a proper vifitor, though there is no caufe exprefled in fuch a fen- 

H(*b. a86. 1. Roll. A.br, 5*3. («) Fita. Abr. ** Afllse'* pi. Sf/O, 

(i) C.Cv.-n. D.g. *' Vifitor" ;a*4.^ (d) Raft. im. l« 


tences 



% 
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tcncc ; and this appears upon the ftatute of !► £/iz. c. i.f. 18. (0)^ Phuim 
bv which the high conimiffion court was eredked, and power given 
to the queen and her fuccefldrs by letters patents to authorize com- 
miffioners to exercife ecclcfiaftical jurifdidtion. A parfon was de¬ 
prived for contumacy, not fetting forth any particular a»ft} and the 
•fcntence of the commiffioners was held good, as if given by the 
ordinary himfelf, and not to be examined in a temporal court, be- 
caufe the proceeding was according to the ecclcfiaftical law againft 
a fpiritual perfon (/>). Dr. Coveney had no remedy upon his de¬ 
privation by the Bijiiop ojWinton ; for it was adjudged that no ap¬ 
peal would lie i and the inference in the report, viz. hoefequitur 

“that an cij}vx.e will lie,” cannot be lawjbecaufe the head of a col¬ 
lege cannot maintain an aj[ji%e in any cafe whatlbever ; for he ha* 
no foie feilin; he has no eftatc to fupport a real attion; he is only 
*a vifible perfon of the body aggregate, but has not the Icaft title 
to the rents and profits of the college till after a dividend made. 

But, notwithftanding, judgment was given for the defendant 
bv the opinion of the other three Judges ; which judg¬ 
ment was reverfed in the houfe of peers in Hilary ^'erm^ in the 
feventh year of li'illiamjhe "Ihird. 

_ ii„i _ ^[126] 


After this reverfal a motion was made in the court of kjng’jJ if 

bench, that the judgment in this court being ^^•quod querms nil ca- 
'^*piM per billamy ' and a writ of error being brought upon that j udg- foTr” of "kinje’t 
ment in parliament,and the judgmentbeing there given, “ quod ju- bench, that the 
diciumprud. revoatur et quodpra-d. Richardus Phillips re- cm~ 

ftituatur^ fsV.” that now the plaintiff might have judgment in the 
court of king’s bench to recover the term, becaufe oferrorbrought^ 

itfelf was always here, and only a tranjeripi thereof fent into the tnthoufecflord* 
parliament. give judgment. 

But it was objctftcd, that the court above ftiould have given a 
new judgment in purfuance of what was done there ; and there- kingu 

fore the plaintiff inuft bring a new at^ion to recover the term. ** btneb Jhdlbt. 

, , , ** ffver/ed and 

To which it was anfvvered, that the king’s bench will give a “ plaintiff 
new judgment upon the reafonablencfs of the matter, and upon 
confide ration of fevcral precedents in the exchequer chamber •,*°'”benrt 
refembling this cafe ; for if the defendant have judgment in the canL*t giv*"** 
king’s bench which is afterwards reverfed in th^ exchequer new judgment, 
CHAMBER, and the record certified here, the Court hasgiven a new “ tl>^*(i»eflnim. 
Judgment: and this was done in the cafe of Faldo v.Ridyre (r),where **SJ^**^ *■«•- 
an trefpafs the defendant pleaded * inbar,&c. the plaintiff replied, 

&c. and upon a demurrer to the replication the defendant had judg- UierewiWofthe 
ment in the king’s bench, which was reverfed inTHE exchequer record is not 

CHAMBER, et quod gucrens recuperet^ and the record beinfr fuch 

..... judgment mar 

be ado«.l by tlic houfe of Juids.—S. C. C-ir:h. i8o. S. C. i. Show. 365. S. C. Show. C. P. 57. 
S. C. I. Salk. 403. YHv. 74. 118. Cro. Car. 512, Cro. Jac. 534. a.SjumI, *56. i. Salk! 

■ *^5- >• Wins. 6S5. Lu. Ray, 090, 1179. 

5. Qom. DigeR, (leader'' b. xo.). 2. Kac. Abr. 230, 231. 


(«) Repealed by ,7- Car. i. c. i. 
■H) AUen». Naih, 2. Roll. Abr. 219. 


(r) Yelv. 76, Cro, Jac. soS. 

remanded. 



Againfi 

Svnv, 
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remanded, this very Court awarded a writ of enquiry, and upon 
the return thereof a new judgment, that the plaintiff (hould re- 
coycF-his damages, which was contrary to their former judgment. 
It is not neceflary that the court which reverfes a judgment fhould 
give a new one, or the fame which that court fliould do who gave 
the firft judgment: as, if a writ of /a/fe judgment be brought in ' 
the common pleas upon a judgment given in a court of antient 
demeftn\ and reverfed, the plaintiff fliall not have judgment 
there to recover feifin of the land, but fliall be reftored to his 
a<^ion; upon which he fliall have fuch judgment as is ufual to be 
given in the inferior court. So if a hill in chancery be difmifl'ed, 
and, upon an appeal to the parliament, that difmiflion be reverfed 
the court of chancery thereupoii always gives relief fuitable to the 
judgment in parliament *, for upon fuch appeals and writs of error 
brought they have no rolls hefore them, but only tenorem recordiy ' 
upon w’hich no judgment can be properly given j and therefore if 
the court of Icing’s bench, where the record is, Ihould not give * 
judgment, it would be a very imperfe6l record, as flancling without 
any jiulgment, becaufc by the reverfal the firft judgment is erro¬ 
neous. 'The reverfal alfo above would be invalidated by this 
means; for there can be no award of execution there, and there¬ 
fore it is moll agreeable to reafon that the court which fends forth 
rile execution ihould alfo give the judgment. 


1 


Bcontra. A new judgment ought to be given by that court w^ich 
reverfes the former. And It is no argument to lay that the ex~ 
ctiEQUi:R CHAMBER docs iiot give new judgments upon the re¬ 
verfal of the old upon dimurrcrs \ for that com t has only a power 
to affirm or reverie in fuch cafes j it cannot award a writ of en¬ 
quiry of damages j and tnat was the reafon of the new judgment 
given in the court of Icing’s bench in the cafe of Faldo v. Ridge 
altera revcrfil in Trir. ExcHEr^ER chamber; it was a judo-meat 
given in the king’s bench upon a dernurrci. But where judgments 
are given in the king’s bench f..r defendants, either in ejea* 
meats or fpecialverdias, and reverltd In thf. exchequer cham- 
BkR, ihi-y in.iy -.iwaid a judgnu'iii ru'-J rt cH^erare deheat ^ that 
was the c.tle ot Surijitnl v, Jl ithi ny. * Now the judgment above 
isiiotlonuti hi it is ouod judicium pmd. re w.cetuvy is'e. Wnich 
is onlyii {lop to the king’s bench to execute tiie former judgment, 
and therefore cannot be conllrued or extended to give a new judjr- 
incnt for the defendant. But admitting the kitig’s bench could 
give a new judgment upon the reverfal above, and fuch as Ihould 
have been given upon the original record, yetthatmuftbeunder- 
lUiod when the judgment was given fur die defendant; but in this 
cafe the judgment for the defendant is reverfed, Befides, the au¬ 
thority of VUE EXCHKQtJER CHAMBER IS eftabllfoed by acl of 
parliament f a)y and limited to particular errors of judgments in 
the king’s bench, which judgments they mutt either affirm or re¬ 
verie by die exprtfs diredlion of the ftatutc, which enacts, “ that 


(tf) 17. c. 8. 


“ after 
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'after fuch a'Brming or reverfal the record miift be brought back 
again into the king’s bench, that farther proceedings m;i)' bo had 
thereon, as well tor execution or otherwife ; lo tiiat thol’o calcs do 
not refe'mblc this. It has been laid, that the parliament feldoin 
gives any new judgment, but only reverfes or affirms the judg¬ 
ment below ; but in the cafe of Noel v. Nclfon (a)^ they did more 
than affirm the judgment below, for they gave an award of exe¬ 
cution and cofts for delay upon the writ of error: and this may be 
very well done; for after the Chief Justice is commanded, 
by the writ of error, to fend the record to the king in parliament, 
tJiat the proceedings below may be examined, then follow thefc 
words, “ Ut Insfectis reeordo et procefjii prtedi£iis ulterius 
“ inde de ajfenfu dominorum fpiritualium ei temporaiium in eodem 
“ parliamento exijlen. &c,fuerit faciend.** which import thatfume- 
thing elfe may be done bcfides reverfing or affirming the judg¬ 
ment. It is plain that judgments have been given by fuperior 
courts upon reverfals, and fent down to the courts below to execute ; 
as where error was brought in the king’s bench upon a judgment 
in Ireland in ejeilment, where it was given for the defendant 
and reverfed here, and the judgment was, “ quod querens recuperet 
terminum j” and becaufe, by the writ of error, the record itfelf was 
removed, and muft ihereforc rcniai!» as a record here after the re¬ 
verfal, the king’s bench made« mandate to the Chief Justice 
the^je to fee execution done. 

But at another day Holt, Chief fufice, delivered the opinion 
of the Court, that they had executed their authority by giving the 
firft judgment, and that there was no precedent of the court of 
king’s bench giving a new judgment after a new reverfal above. 

* Whereupon the remittitur, by which the record is fent back 
to the king’s bench, being not entered, the court of parlia¬ 
ment was moved upon this matter, and a new judgment was 
added, “ that the plaintiff recuperet terminumjuum prted. isW* 

(a) i. Saund. 125. 


PniLiPi 
ag ft inti 

Bury* 
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Ruflel’s Cafe. Cafe 42. 

IN a prohibition, to the court of honour held before the earlu the court of 

marflial upon a libel there, fetting forth that there are three honour, before 

kin^ alarms. Garter, Clareneieux, and A^rr«y, and llx heralds 

'ikilffil in defeents, pedigrees, and arms, to whofe offices it doth v,aa’ft**'a°'perf<la 

belong to marflial funerals of great peifons at requeft, &c. and uiat jorpai itingjrms 

Rujfel and others had encroached upon their refpe^tive offices by *nd ni'rfliailing 

taking upon them to paint arms, and maiihal funerals, &c. funcra contra- 

, ry tn hi' aldry, a 

The defendant fuggefted the ftatute of magna charta, 'wdl 

that no man fhallbe dilfeifed of his liberties ai.d free cuitoms bai** • 
by judgment of his peers, &c. 

' . b.C.i.Show.t53, 

1. Roll. 87. I. Sid. 55Z. z. Lev, 1 34, 7. Mod. xi8. 1. Kale, 500. 1. Bac. .'\hr. 602. <).>3* 
a. Hawk. P. C. 15, i&. 3. Com. Dig. “ Ccurej” (E, i.y. $[tow, Caf. in Fail. 6j. 6. Com* 
Dig. “ Prohibition” 1.). 4. Bac. Abr. 25*. 

V0L.IV. ' ' ^ I ^ 


The 
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The tigainji the prohibition infifted that itw'ould not" 

Case. jjg court of honour. It is a court by prefcription for de¬ 

grees of honour, and the heralds there proceed according to an¬ 
cient cufloms, and being (kilful in defeents and pedigrees, do at 
the requeft of feveral perfons marfhal funerals; and it ignorant 
men thould be fufFered to attempt things of this nature, great con- 
fuflons would follow amongft noble families. They have as ab- 
folute a determination in matters of honour, pedigrees, delcents, 
and armories, as the chancery has in matters of equity, and no 
prohibition was ever yet granted to a court of equity. This being 
a court of great antiquity, has endeavoured feveral times to extend 
its jurifdidtion ; and therefore feveral a< 51 :s of parliament have been 
made to reftrain them in their proper limits, but care was always 
taken to preferve their rights. By the (tatutc of 13. Rich, 2. c. 2. 
the authority of the earl marjhal is declared, and a remedy is given' 
where it is abu/cd j but it is not by way of prohibition by the courts 
at law, but by a privyJeal from the king diretSled to the earl mar~ 
Jhal not to proceed where he has no authority: and for thefe rea- 
Ibns it was prayed that no prohibition might be granted. 

• r 120 1 ^ If admitted that the court of honour 

has a jurifij^clion to mardial arms, but the plaintilFin the pro- 
^ hibition had not offended againft that court, for he had ail his ef- 
cutchcons from the heralds } and as to marihalling funerals, there 
are no negative words in the llatute of 13. Rich. 2. c. 2. to reftrain 
him ; neither have the heralds any fuch power by the ori'»’inal pa¬ 
tent by which they arc incorporated j they mav as well complain 
.'igainft every upholftcrer who hangs a room wn'th mournin'>-, and 
againft every parifli.clerk who affifts at funerals, as againft the 
plaintiff in this cafe j therefore they ought to be prohibited. 

Curia. Upon the matter ftt forth in the libel, they might 
maintain an action on the cafe j for if true, it is a wrong done to 
thcii pofleflions by doing inch tilings as belong to their re— 
Here is no complaint of anv thing done againft: 

Ray ^ of honour; and therefore this matter cannot be deter- 

• mined, unlefs a prohibition be granted, and the other fide demur 
to the fuggeftion. Many prohibitions have been granted in cafes 
of like nature, as to the dutchy-court in matters of equity. And 
fo a prohibition was granted in this cafe [u). 

(tf) See ttie cafp of Oldb v. Donmille, Show. Cafes Pail. 5%. to 67. Co. Lit. . 
a. RuOiw. *07. . 


Cafe 43. 


Culliford againft Blandford. 


rpe?aUy 7 o^the ^ 3 -6- c. 14. againft the Mayor 

pirty grieve.i aJoRCHESTER tor a faije return o> a burgefs to parlia- 

witliin three ^Ont. 

m .rtths, and on his nejleiling to fue for it within that time, to any perfon who will foe for the fome 
Wheilier a lUan/cr who (ues for the whole penalty, he a common tnhymer within 31. EHz. r. c. 
andthm-hy hound to l.miii: 1..^, .K‘1ii,n'xv:t!iin a ? but u fo, foingouta Utit xt within the yei 
IS a fufficent com.nenccrr.ent o: the ailion -S, C. ,. Slunv. 33^. S. C. Comh. ,94. S. C. C.i.th. 

Li" n '"1“ 5 -i* LJ. R..y. 7S. oSi. 6. Mod. ziy. 3. B.tc. Abr. 

504. DiMtgJ. 235. -1. m. Rvp. 512, ^ * 
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Theftatuteenafts, “ That eveij time that ^yrtiaprlhallrefurn Cutiirot* 
other than thofe which be cho(en by the citizens and burgefles 
“ where fuch eledtions fliall be, (hall incur and forfeit to the ®*-**‘®'“*®* 
KING forty pounds} and moreover (hall forfeit and pay to every 
perfon chofen citizen or burgefs to come to parliament, and not 
returned by the mayor; or to any other perfon, who, in default of 
fuch citizen or burgefs fochofen, will fue» forty pounds \ for which 
« every citizen and burgefs fo grieved feverally, dr any other 
perfon which in their default will fue, (hall have his adtion of 
“ debt againit the laid mayor, his executors or adininiltrators, 
to demand and have of the faid mayor forty pounds, with his colls 
in fuch cafe expended. Provided always, that every 
citizen and burgefs fo in due form chofen, and not returned as 
“ aforefaid, lhall begin his adliou of debt within three months after 
“ the fame parliament coi;Y-nr ;:c\’d, and proceed in the fame fuit 
“ efFedtually without fraud \ and if he fo do not, another that will 
fue fhall have the faid adlion of debt, as it is before faid, and lhall 
recover the fame 1‘um, with his colls Ipcnt in this behalf, in 
^ manner and form aforeliiid.** 

I'he plaintiff was a Jlranger^ who, after the three months, and 
before the end of one w hole year, lued out a latitat againll the 
defendant j but this was within a year after the offence cpni- • 
mitted. 


TIie FIRST cjiiEsTiON was, Whether the plaintiff was a 
common informer^ and fo ought hy the llatute 31. Eli%. c. 5, 
to bring his aclion v/ithin a year after the offence ? In the preamble 
of that (latute it is faid, “ That no peribn other * than the party * f j 
“ grieved lhall be received to inform upon a penal llatute i” and ^ 

then it is enacted, “ That where a forfeiture is given to the king 
“ only,theadlionfivall bebroughtwithintwoyears afterthc offence j 
“ but if it be to the king and profecutor, ilien it mull be within 
a year.** 


Secondly, If the plaintiff lhall be taken to be a cosnmon *. Earner, 14. 

informer^ then whether die fuing out this latitat is a commence- Stra. 550. 736. 

ment of the adion f f 

, 43+- SS3* 

Eyre and Gregory, yujlicesy held the afHrmativc in both 
points ; but they infilled chiefly on the first point, that the i^Peer. Wmf, 
plaintiff is no common informer^ becaufe the penalty was given to 412. 437. 
the priffecutor, and no time limited by this llatute when he llicuid 
commence his action. He Hands now in the place of the party 
grieved, who did not fue within the three mondis limited by the 
adl; and nobody will fay that he is a common informer. 

The other two Judges doubted of this point, but were divided 
upon the fecond. * 


Dolben, Jtflicey was of opinion, that the fuing out of the 
latitat within the year was a good commencement of the fuit, 
and fulEcient to avoid the llatute. 


1 % 


But 
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.Ci,i.tiroi» But Holt, Chief Jufiice^ held, that a penalty being given to 
BtAjH^roKp* ^ prnfecutor, if he had brought his a<ftfbn 

for the whole eighty pounds tarn pro domino rege qudm pro feipfo^ 
he had been within the ftatute of 31. Eliz. c. 5. and a common 
informer j but here the action was brought oidy for one for^. 
pounds, which makes fome alteration. 

But as to THE SECOND POINT, a latitat was never yet conflrucd 
to extend to a flatute where a penalty is given to the profecutor, 
and therefore cannot be a commencement for a fuit upon a penal 
Jaw (< 7 ). It is otherwife where the party is limited and barred from 
his right by any ftatute for notprofecuting in time j therefore if the 
liril point is not for him, the lail is againft him. 

But yet the plaintiff had judgment [b). 


*[ J 


(«) See Coomb v. Pit, 3. Burr. 
142 3. that fuing out a laiit it is a fuiB- 
cient comrKcncement of a fuit to iavetlie 
limitation in a ptnalJlatute \ but it mu(t 
be in fail, anti not by relmion, fiicci out 
within tite year, BuU. N. F. 195. ; and 
the real day of fuing out the writ, which 
fhalihe confldered as the commencement 
of the fuit, may be (hewn in pleading. 
Morris V. Pugh and Harwood, i. lU. 
Rep. 31a. 3. Burr. 1241.—See Stra. 

550. 734. Ld. Ray. 1441. Dougl. 

3 ‘ 5 - 

(A) A writ of error was brought upon 
this ju'igment, S. ('. Caitli. 234. 
S. C. Holt, 512.; butitdoes nota^ptar 
wh.cthtr the judgment was affirmed or 
leverltd. Bull. N. P. 195. It is faid, 
in the cafe of Chance v. Adams, RaBcr 
'fer.n, 8. // 7 // 3. tliat it was rcfolved 
by a mnj jrity of the fiidacs prefent upon 
the irguii’gof i/iis writ of eiror in t«k 
jt X ( H e (f u c H 4 M1: K R , tfiat wfiere the 

infoi nier ought to have the wliole penalty, 
the ihtute 31. /i/fz, c. 5. does not ex¬ 


tend to it, becaufe it is not within the 
words of the aA ) and penal ftatutes are- 
not extendible by etiuity. But Treby, 
Ciiff Juflicc, Powell, Sarong and 
Rokkby, y'ujieei w«te of a contrary 
opinion j for if the informer fljould be 
bound wlien the queen was joined with 
him, much more fhould he be bound 
when be fued by himfelf. i, Ld. Ray. 
78. But Com YNS, Cblt^ Surony in 
abridging this cafe, fays, that he (hall 
net, in fuch cafj, be leputed a cAnmon 
informer. 4, Com. Dig. gvo. 41c. 
In the cafe of Frederick v. Lookup, on 
the flatute 9. /Ir.n. c. 14. againil excef- 
five gaming, by which the party grieved 
may, within three months, recover back 
the money lort 5 and in cafe lie (hail not 
fue, any pcrlon may recover the treble 
value (oi himfetf and tbepwr of the parl/h • 
the Court held, that an informer mnft fue 
o itiiin the year, on default of fuit by the 
pa, ty grieved within the three months, 
(or thit it is within the 31. £//-. q . 

4 . Burr. 2oj3, Bull. N. P. 


Smith Milford. 

Ifa man (tifed T 7 PON a fpccial vcrdia ill ejeament the cafe was thus •— 
iovSrnt ^ ■l>^ourU hf:mg feifcd ill foe of the lands in queftion, 
the marriage of ‘^denture bcai mg date the firth of June, in the fevefiteenth 

bis fon to levy a fine to lire nfe of Ids fon in tail, and three years afterwards make a will by whi ’ 
he ratifios and ntakc., good “ .ill tliofe my eftates granted in marriage to my fon, accordinR to ih^ 
« wilting m.ide by me irt trof(," the fon ntall take an eftate tail in the lands by the will, alrhontrh 
no fine was levied purfuant to the intended deed of fettlcmcnt.—S. C. i. Salk. 125. S. C. i. Show 
350. S. C. Comb. 195. 1, Aridr. 188. i. Vent. 66. i. Lutw. 96. Cro. Eliz. 113. iq. Mod' 
59. i. Vcze>,4J7. Comyiii, 345. 3. Com. DI5. « Defifc*' (N.a.). Ld. Ray. 203. 128*. ’ 
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year of Charles the Firjly and made between him of the one part, Suit* 
John Perenchard and John Cadtdge of the other part, in 
confideration of a marriage then intended to be had between George *^**'’‘®**» 
his fecond fon with Mary Perenchard; and in confideration of 
a portion of two hundred pounds, &c. and for the fettling his 
‘land upon the trufts therein declared, covenant with the faid 
truftecs to levy a fine of his faid eftate before Michaelmas Term 
next following, to the ufe of himfelf and Elizabeth his wife, and 
to the furvivor of them for life, then to George his fon for life, 
then to Mary his intended wife for life, and afterwards to the heirs 
of the body of the faid George to be begotten on the body of the faid 
Mary^ remainder to his own right heirs. I'here was no fine 
levied; but three years after the lealing this deed 'John Dalacourt 
made his will, in which (amongft other things) there was this 
claufe : “ Item, I do ratify and make good all thofe my eftates 
made or granted in marriage to George my fon, according to the 
“ writing made by me in truft.’* The jury found, that there was 
no writing made by him in truft to any other perfon or perfons 
whatfoever, other than the deed of the fifth of June-^ which they 
found to be the very deed of John Dalacourt, They found that 
the faid John Dalacourt had iflue John his eldeft fon and heir, 
who entered and died, leaving ilTuc Mary his only daughter and 
"^heir. They find that George his fecond fon and Mary died, laav- * 
ing iflue a fon, who w'as leflbr of the plain: iff, &c. 

The queffion was, Whether the will did fupply the defe£I ^n 
the deed, which without a fine would not operate to create an 
eftate tail in George the fecond fon ? 

It w'as argued that it did, and that the plaIntl/F had an eflate 
tail i for in wills, if the intention be certain, though not fully 
exprelVed in words, it is well enough. Now the intention of the * 
teftator is very certain here, from the nature of the thing devifed, 

VIZ. “I do ratify all thofe my eftates granted to George in 
“ marriage by which words he talces notice that George was 
married, that he granted an eftate to him ; whicii is a complete 
defeription of the deed, elpecially lince it is found that there was 
no osiier writing. And this agrees with the rule or law, that a 
devife muft be taken according to the intent of the teftiuor, fo 
as fuch intent is exprcllld in the will ; and therefore lince the 
ftatute of Ufes, if a devife be that his feoffees ihe.Il convey the 
land io N. and his heirs, this is an iimncuiate devife of the land 
-ijftlf, by reafon of his inteinic»n Nay, it has been held, 

'that a man might dcviie an ufe before the itatufe (/;) j for if he 
had made feoffees to ufes (which he could not by tile common 
law, though he might by cuitoni befoie the Itatutc (c), and 
afterw ards he had deviled that the feoffees Ihould cenvey fuch an 

(a) I. Roll. AHr. f)i I. Hub. ji. At«r “Devife,'’ 48 j W'illi.^m Lin> 

(i) Powd on Devil-s. pm’* Cafe, D'ytr, 523.; iiijUi-ld v. 

(ej It mult be after tlic ftaiu'c I'ibnro, 188. j and Gic..ve‘s 

32. 8. c. . of WilU.—-See liro. Cafe, 1. Ltuii. 313. 

1 3 
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eftate 
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SwiTii eftate to IV, this is alio a good deviie, becaufe of thcJntenttTO 

the party (a). But a cafe which comes nearer to this in c^ucftiqp ts 
MitFoto. MoHneux v. Molineux (^), as reported hy JuJltce Croh^ 

viz. It was a devife of fcveral rents exprefled in fevcral writings ; 
and it was adjudged a good devife of the rents theoFifelves ; ill 
which cafe it is faid to be the opinion of the Chief JufticeSy &Co 
that if a feoffment be made to divers ufes without liveryj which js 
as great a dcfedl in the execution of that conveyance as a fine is in 
this at bar, and the feoffor afterwards devife the fame lands in 
fuch manner, and to fuch perfons, as he appoints by the deed of 
feoffment, it is a good devife of the land itfeJf. 

E coK’tra. The will confirmed no more than what was 
granted by the deed, which was nothing at all; it was barely a 
covenant to levy a fine to fuch ufes, which cannot operate to rai(e 
any eftate without it is actually levied. I'he words in this cafe 
are doubtful, and the intention of the teflrator does not plainly- 
i.Vern. 3 340. appear lofar as to dilinherit his heir, who is always favoured by 
10. Mod. 94. the law. A devife of all his “ mortgages” to Robert iTty, whom 
*87. 515- he made executor, was held a good dcv'lfe of the lands in mort- 
it. Mod. 594. ^j^ devife of 

tra. loao. ^ ciiate, mortgages, &c. whereof he was poileffed, &c.** 

* [ ^33 j no fee palled In the lands mortgaged, becayfe the heir (hall nofj, 
berdifinherited without apparent intention of the teftator (r), ma-^ 
nifcllcd by exprefs and plain words in the will. 

But without further argument judgment was given for tl^c 
plaintiff. 

(a) Bro. Abr. title “ Devife,” piacito by Croke, is faid to agree exa^fy with 
4S the rcll. 

(t) Cro. pc. 145 . (e) An heir nt l.;w cannot be difinhe- 

(f) Crips V. GryfiJ, Cro. Car. 37 , ritCu by the phiineO intention apparent it) 
(<0 Wiikinfon V. Maryland, Cio. th face of a v.rij, unkfs the t/laie is 
Car. 44*7* 8 . C. C ro, Cji. 449* 5 ‘'ompicrsly oifpoftd of to fomebody tlSe, 

in 2 . ahow. 2'jy this cafe, js repotted Dtr. v. G..!lci:'^ Covvp, COi. 


Cafe .j.5. 


Mifon itrah/! JJ.v.f-n. 


J-^rMTFO!, RENT, (-V iW-tl'mc of 

tien v’3S com- the pi ili.tiii \ 

.//. Ji. .ffculutr V. :'.;. ,a :in v .i r.| ih.-t the plaintiff had made 

of 6’. in iio c;.- title ; for he liad f.-i riiat iui mini If ration was cdn*.- 

thtdriil oi D, is tT.IttCc! lO jin.i i<_V '.n fiiJi'ial, i'fVi'f'tKi'il JoHANNIS HaLI, 

a/.n vti ~ it pru ircrl. udt et yeLi-ui,i it j-n ij.,titon, dc Brampton" 

11‘ewi.vii'eau. '* dr om! docs net lay that it did 

tJiority c!-'if.iSf. fp £Guit adminiiiiaiioii, A'e. • J h'S o/Kcial is nei- 

fo grant it. tl.ci hiiiU.p, ortimaryj or archclcscoii j ai:d thcrctcirc it fhali not be 

S. C. 1. Show. ■? : 5 " Mt.d. ?.44. 35^. 3ht^. 10. M. d. 21. ,1. Mod. 27.3. 12. Mod. too. 
385. 443. 537. 6 i6. Sli:.. V.ii. 2. riaitus, 147. 1. Ptti. Wnit. 753. 3. Peer. Wros. 140! 370.* 

iitzg. 174. 3, Bac. Ah:. 4*7. Dm;;;!. 4. 

intended 
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intended that he had an authority, if not (hewed by the plaintifT; Mak>» 
it Jls otherwife in cafe of a defendant This is in'a peculiar 
jurifdi 61 ion, and therefore in intitling himfclf the plaintiff ought to 
(ay cui admimjiratio pertinuit^ ^c. and (hew that he had a lawful 
power to grant '\X.(b) \ for it (hall not be prefumed to be proved 
‘at the trial j he may have a peculiar jurifdiftion to be exempt 
only from the vifitation of the bifhop, but not to grant admini* 

(^ration. 

E contra* This might have been a good objedion upon a 
demurrer^ but it is cured by the verdi£i (r}. Since the (latute of 
17. Car, 2. c. 8. and before the making that ftatute, it has been 
held, that in an adlion brought by an adminiftrator, omitting 
prefert hie in curia literas admintjlraiionis (d) was good after 
Verdi6i:. 

So the judgment in this cafe was affirmed. 


(a) Morgan v. Williams, Cro. Ellz. 
431. ; Temple v. Temple, Cro. tliz. 
701. j Skidmore v. Win/ton, Cro. 
Eliz. 871;, ; Matfhalo. Ledlham,Stiles, 
282. ; Fetto V, Ruddock, i. S'd. 228. 
{b) Mayhew v. Flower, i. Sid. 98. } 
'Slew V, Wilmot, 2. baund.4o2. 

(c) And now by 4. ^Inn. c. 16. 
whiejjextends the 16. & r". Car, ?,.c.8. 
to jiidi'ments upon conffjfinny niiil J!city 
or non Jum inforniatus, it is enadled. 


that the default of alledging of the bring, 
ing into court letteis of adminiftration, 
(hall not impede the judgment, except 
the fame be particularly fet down, and 
(liewn for canfe of demurrer.—See 
Crawford v. Whittal, Dougl. 4. no. 
tis. , 

^ (</) See I. Ld. Ray. 562. a‘.*I.d. 

Ray. 85f>. T037. 1071. 5.Com. Dig, 
“ Pleader” (2. D. 10.). 2. Bac. Abr, 

442. 


*[134] 

* Hele af^ahijl tlie Bifliop of P’xcter and Others. Cafe 46. 

Q UARE IMPEDI r. 7 'he plaintiff, Sajnpfon Heky declared, A pira by the 
^thathe was ffifed of the manor of Southpole^ in the county of toywr# 
Devon^ in fee, to which the advowfon of the church tlicre did 
belong ; and that, being fo (eifed, he prefented, &c. ; that his tron'sprefcnfwj 
prefentee was afterwards admitted and inducted ; that the church ftating 
became void by his death ; and that now it belonged to him to minuifufficuHiin 
prefent, but was hindered by the bijhcp and his collatee. See. tatumZnhalihf 

'fhe bi/hop pleaded in bar, v/z. that the church w’as within his >>‘S^'>d,aitiiou^it 
diocele j that he cliiiiricd nothing but ;;s 01 dinary j that it was a 
benefice with cure, &c. ; that tiie cliurcii became void by the fa^ts ^ infuffi- 
deatlyof the lalt iucunjbent, &c.; that the plaintiff did prelent to eiency, or fliew 
J}j*n Francis Hodder v\ iti:in fix months after the vacancy, as his anycmaincaufe 
clerk, qui quidem Fran’CISCUs KoDDER/h?/ perjomi in literotu^ refufal. 
ra minus fuffcievsyjiu capax cd habendum d dam rccle/tajKy i^c. i s. C. Comb, 
that the bifhop did cx. nune him, as he lawfully might, and upon 
his examination foui^ hi ip to he in literati.ra ?nhius Jujfciins^ aced ‘ 
rationefore perfovMm iuhabitem et minithc idoneam ad habendum s. c. 3. Lev, 

313. S. C, y.. Salk. 539. S. O. r.. Lutw. 1004. S. C. N. Lutw, 348. S. C. Holt, 609, 
S. C. Show. P. C. 88. 2. liilt. 632. 58. March, ii. 3, Leon. zco. Cro. Ebz. 

Ld. Ray. 450. 948. 

I 4 hcncficium 
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U»tE henejicium cum curd animarum ; for which rea^n the bi^op di^ 

agah/f refufe to admit him, and gave notice thereof to the plaintiff witj^in 

»Hr Bishoe or months after the faid refui^, that be might prefent another, 
&c. i that the plaintiff did not prefent within the fix months, 
by rcafon whereof it belonged to the bifhop to collate,^ &c. who 
thereupon did collate the other defendant, whp. was inHituted, &c«* 
£t hoc paratus eji verijicarey ^c. 

The incumbent pleaded the fame plea. 

The plaintiff replied, that Hodder was vicar of the church of 
XJxborough^ in the comity aforefaid, at the time of his prefentation 
to Southpole ; that he was homo Uteratusy and in prieft*s orders, 
and was licenfcd to preach the word of God by the late Bijhop of 
Exeter ; had celebrated divine fervice many years j and was 
fatis et fuffeienter literatus to celebrate the fame, &:c. 

There was a rgoindcr and fur-rejoinder much to the fame 
effedf with the plea and replication ; and upon a ilcmurrer to the 
fur-rejoinder, the queftion in the common pleas was ; and after¬ 
wards in the court of king’s bench, upon the pleading. 


• [] 1^5 ] * For it was admitted by both courts, that the ordinary in this 

cafe was not a minijicry but a judge conflitutcJ by the law of the 
, land j and that it was proper to his oiiice as judge to examine 


T*. Mod. 2 J 7 

4 J 3 * 


wasagainlr lenl.** amJ reaJon, and plain and pohtive law, 

to object, that bcc.infe this nc-Hon has been orJainid by a former 
b.ifliop, and adanitccl to aiK»:[;c;- c.uarv, fh:;.t tliercfon; he fhall bff 
jU'cfumcJ fo have a fuiUcicncv of Icauang, and that his former 
cxuniin.Jtion and admillion ihall hr r:n r/hppel (as it was faid) 
againil all fuccccding hifbops r.f that or any other diocefc; 

• for every ordinary is ohiigrd, hy rh-duty of his ofidee, to judge for 
himfelf j and then fore it is plainly ar' am/t common reafon for him 
who is appointed to he a judge to ii y’a man is fufhcienily learned, 
bccaufe another ptrlbn in the fame office has thought him fo. 
It is hkewife againlt a pohtive law; fur the ftatute'’of y/rZ/fft/} 
C/rn, (). Echo. 2. c. 13. pnnicies, “ That if the biflicp refufo to 
« atln.it cccldiallics yioptrr dijLdium Jcientiay they iliall net be 
« exaniineti hy liie layiVitn, lor that isagainll thecanoiiS, but they 
“ fhall go ro an ccclcfialtical judge, ct;i de idoncitaU pcrfoxie 
« pi-fp/rniatfi-'pertiKft exaniuatic.” Now it is plain by,tliefe 
words the prtlcntcc mu^heidouea perjouay and that the bilhop.to 
whom he is preiLnted is the judge of his ability. 

hut in the ctimmon picas the chief ebjedions were to the 
plcadii.g i and therein it was conlidered, 


P'lRST, Wlrat learning W’as rcquifite to capacitate a man to 
have a living cum curd animarum s' ' 

Secondly, Whether by the plea it was fufficiently fhewed 
that lloddcr the prcfeniee wV.s incapable. 


As 
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As to THE FIRST POINT, an ordinary fufficiency in learning 
is enough to entitle a man to preach, for otherwifc in many parifhes 
there would be no preaching ; and that to underiland the Latin ’ "Sr****** ***" 
tongue was not an abfolute qualification to reading and praying, anb^Othm^ 
fmcc both the fcripture and liturgy are now in Englt/h, It is true, 

•as to preaching it is required by a particular law ^<7) to underiland 
the Latin tongue, viz, to be able to anfwer and render to the 
ordinary an account of his faith * in LatWy otherwifc not to be • ^ 1^5 1 
admitted to preach ; and fince that is allowed by the law to be a ^ ^ 
fufHcient qualification, the defendant ought in his plea to have 
purfued the ftatute, by fhewing that the prefentee could not render 
an account of his faith in Latin, But be it how it will, minus 
JuJIiciens in literatura can be no good plea, becaufe of the uncer¬ 
tainty. 

Secondly, Therefore the defendant ought to have fet forth 
in what learning this Hodder was defective, th^at this Court mignt 
judge whether it was a good caufe of refufal by the bifhop.*— 

It is a rule in law, that all pleas which go to the difability of a Ld. Ray. 853- 
perfon ought to be certain (b) ; and therefore a plea of excommu- 8. Mod. 43. 
nication, propter contumaciam in non comparendo^ being lawfully 
cited, has been adjudged naught, bccaufe it does not fhew any ^ 
fpecial caufc, that the Judges of the common law may fee W'hethcr^ 

^he fpiritual court had cognizance'of the original caufe. So id an 
a6lign brought by a villein,^ formerly it was not enougli for the lord 
to plead that he was his villein, but he muft fhew how, viz. 
quod prad. A. ejl villanus ipfius H./peiflans admaneritim fuum de 
R. &c. ( c). But, for an authority in point, Spccott^s Cafe (d) was 
felled on, where the billion pleaded, that the prclentee was 
fchifmaticus inveteratus, and the plea was held ill, becaufe he ought 
to fhew the particular I'chfljii ; for though he is appointed judge 
de idaneitateperfona-i yet becaufe it is tojuUify his own ail to the 
prejudice of another, which ail is of record, therefore fueh general 
allegation is not good. It is no objection to fay, that the temporal 
courts cannot determine what is fchifm ; for let the caufe of refu¬ 
fal be what it will, it mull be dirciliy fet forth and alledgcd: if it 
be fpiritual, the party may deny it, and then the Court muft write 
to tiic metropolitan to certify the caufc, whether juft or not j if it 
be temporal, then he may traveife it, and the illiie taiccn upon the 
traverfe fhali be tried by a jury. In common ailions on the cafe R,y. ,5,, 
tlie law requires certainty, and an cjeilment de unb mejfuagio five 477. 1470. 
tenetdento (^), or de uno mrlfuagic five ripcfitorio { f j-i was held ill, *• ^’arnes, Jiy. 
^bSfaufe of the uncertainty in tlic one cafe, and becaufe of the * 5 ®* 

* various fignification of the word repofitorium in the other cafe (gj, 

1063. 1084. 

(<«) 13. Elix. c. 12. , (0 Cro. EHz. i8(. 

( 4 ) 8. Co. liS. (f) I. Sid, 

(f) Lite. fed. 195. RaA. Ent. 686. (j-) March, 96. 

(d) 5. Co. 57. 3. Leon. 198. 1. Aa 4 . 

189. 

Many 
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Hilt * Many more inftanccs maybe given of this nature the 
'I* -fi books Ire full of them: as, if ^ 

'^Z71f^Z'tTc^d7S!. ‘1 Xr. u.X 

»bcban &c. it is no. enough to 

plead that hibrought a fufficient man, but he muft fhew yi, We 
juffeiens. And if the law require fo much certainty m thefe 
c&, a fortiori it is required in all pleas which go to the difability 
of a perfon in his profeffion. The word « hteratura is an 
ambiguous and equivocal exprelfion; it fignifies grammar learning, 
writing, reading, or any fort of learning: poffibly the bifliop 
might intend th?t Hodder did not write a good hand? he could 
not mean any fuch learning which was proper for his profeffion, 
becaufe that muft be particularly alledgcd to fhew wherein the 
infufficiency did confift : but if ifiue hjid been taken upon this 
fingle word « Hteratura f the Court would have been mifguided j 
for if he had been found infufficient in the mathematics or altrology 
(for thofe are literatura:\ he mull have been refufed. 

E contra. First it was premifed, that no particular rules or 
mcafureswere fettled by the law to (hew what learning was 
fufficient to qualify any man for a benefice ; therefore a general 
allegation that he is minus fujfciens in Hteratura is enough to 
' 'unqualify him for that purpote. And this would not be any means 
to exalt the power of the ordinary, by giving him a latitude 
of refufal upon fuch a general inftance of difability, and fo to injure 
the patron in his right of prefentation i for if the temporal courts 
Ihould take upon them to judge in this matter, it is the fame thing 
to the patron, becaufe it is equal to him which of thofe is to declare 
the infufficiency of the perfon prefented.-—Therefore this pleading 
iimfl be good, 


First, From the impoiTibiUty of pleading It otherwi/e : 

Secondly, Fhut it is certain enough. 

First, From the impoHibiJity of pleading otherwife, for the 
nature of the thing v/iJi admit of iio greater certain:y. If the 
[ 138 3 bifliop fhould fet down every particular defecSt in learning, * it 
would be impoffibic to joir. illuc upon it, and then the plaintift* 
would have demurred, S:c. If he fhould affign but one particular 
caufe, that would likev. ifc be infufficient, becaufe one fingle aSt 
would not make a genera! inability, as thofe w'ords “ tntnus fujfi- 
y c/V«f” do import, and therefore « inhabil'ts, (sW* LEARNi^i 
is a thing which confifts in many particular?, and tlie judgment 
which is to be made upon it may arife upon variety of quefiions 
and anfwers ; the right of examination belongs to the bifhop ; 
and therefore if he Hud any defedi: in learning he may refufe the 
clerk, and plead, as he has done, “ minus fnficiens in Hteratura,'* 
for he cannot plead otherwife. All other inabilities ofa clergyman 

(«) I. Sid. Z05. 3. Mod. 138. Barnes, 117. 8. Mod. 35c. 2. Stra. 814, 

I. Bac. Abr. 16^. 


confift 
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confift and do depend upon one lingle inftance, as « baftardy,** 
•‘^excommunicated. See, and therefore rfie true reaibn why, in all 
fuch cafes, “ crimimfus** generally is not a good plea, is, becaufe if 
any one of thofe Tingle inftances be diftinalj alledged, and well 
proved, it would make the clerk minim tdonem^ ^c. But it 
would not be fufficient to fay a man is unlearned, becaufe he is 
defc<Elive in one Tingle point of learning, or in any one art or 
fcience ; this defe<!^ muft arife from a general inability, and con* 
iifts in many particulars impradicable to be enumerated in a plea, 
and not to be proved by one Tingle inftance. 

Secondly, The certainty of this is to be confidered inrelation 
to the method of the trial, and the matter to be put in iflTue. 
And as to that, greater latitude has always been allowed in the 
trial of Tpiritual caufes than in thofe tried in the temporal courts ; 
therefore thofe who argued againft the plea in Specotfs Cafe^ faid, 
that “ crimhiofui^* and perjurus^* were not good without mewing 
the particuinr caufc wherein,&c. which the Lord Anderson held 
to be true, but tf)ok this difference, becaufe thofe a« 51 :s were tri¬ 
able at the comrrion law, and matters which were iifuable there 
DU[r ’ to be particularly alledged : but where the a6lion is once 
weli .;ommcnced, and htcraiurey which is the fubftance of the plea, 
CO. s in incidentally, though the trial is to be by eccleliaftics^ 
yelHie temporal courts (hall proceed to git e judgment upon rficir 
cerjii!' ates (a). The Bijiiop of Norwich's Cafe (b) cannot with 
an ! ‘ lion be objected to this matter: it was in a quare impedit^ 
wlv ; : he pleaded, that all the while he had been bifliop, he. 
the vjLntee was a common haunter of taverns and of * unlawful 
ga* - es, oh qmd ct diverfa conjtmil'ia crimim he was crimimfus^ 
lu . true, this was held an ill plea, but not from the uncertainty of 
it; it was becaufe the matters of which he was acculbd were not 
evil in themfelves, but were offences only prohibited by particular 
laws, and fo no juft caufe of his refufal. The only calc which can 
be obj'idled with any colour \s Specott's Cafe w’hcrc it was 
held, that the biihop ought to /hew the particular fcluTm, he. 
But this plea may be dillinguifhed from that judgment fevcral 
y/ixyii. First, Becaufe in that cafe there was a pcllibility to let 
out*the particular fchifm ; but the infufficiency of Laming cannot 
be fet fortli, becaufe, as has been faid,’ it depends upon fuch variety 
of qudlions and anfwcrs, and does not confift in any particular 
thing, fo as to work a general difability. If one* fingle inftance 
had been fufficient for that purpofe, the biihop might have returned 
this, viz. the adl of Uniformity (d) having prohibited preaching 
without a licence from the ordinary, and enjoined the reading 
THE thirty- NINE ARTICLES ill his prcfeiice, and declaring the 
perfons allent thereunto ; it was done thus ; “ Ego fibfcribo ad 
‘‘ tricena novena Articuloriim fderimd* In THE next place, 

(«) Hoh. 296. (<■) 5. Co. 57. 

if) Dyer, »5^. *. Roll. Abr. 355, [d) 13. Sc 14. Car, z. c. 4. 

tho 


Rc&t 

THB 

Exetbb 

ako OTHBin 
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H.tt the ftatute of JrHculi CM provides, « That perfons wjra »e 

^ainfi cc fpi ritual fliall not be under examination of laymen, if 

f BihHo»o# „ IjjQyy them for want of learning or other reafbn- 

“ able caufe.” Now fehifm comes under that generd claufe, 
which may be one reafon why it ought to be particularly let Ibrth, 
becaufe it is traverfable i but the fufficiency of learning cannot be* 
traverfed, it is only inducing to the difability of the clerk# ^ And 
then, LASTLY, the plea in bar in Specotfs Cafe (a) was in the 
affirmative j therefore it ought to have beenfet forth wherein he 
was a fchifmatic j but in this cafe it is in the negative, and lb the 
* [ 140 J defendant need not Ihew wherein the clerk was unlearned (h). 


If a pitron’s ANOTHER QUESTION was railed, v/z. Whether Hele the 

deric b« refwftd j^ad Efficient notice in this cafe to prefent his clerk ? 

o^inary * mull And it was faid he had not, becaufe the fix months lhall commence 

give notice of from the time of notice of the refulal, and the bilhop had collated 

the refufal to within that time, fo that till fuch notice * was given the bilhop 

the patron. ^,35 ^ difturbcr ; and therefore in the pleadings the notice is 

». inil. 63a. generally alledged to be the fame day with the refufal: but how- 

Dyer, 3*7. ever there ought to be a convenient time. 

Cro. Eliz. 119. 

I. Leon. 3a. But it was anfwcred, and fo is the law, that in cafe of refufal for 


jt. Salk. 539 # 
3. Com. Uift. 
«* iif£Jif«”(l) 


a. Peer. Wms. 
405. 

Co*i>y. 358. 


inability the fix months lhall commence from the time of the 
.death of the laft incumbent (r), becaufe the patron ought to 
* prefent a clerk that is qualified, otherwife his prefentation is void, 
and lhall not prevent the lapfe. It is true, it has been the opinion 
of this Court that notice of the refufal ought to be given to the 
patron “ immediately when he was prefented and examined, or 
*• within convenient fpecd as may be.” Thofe are the words of 
the book (dj ; but it is to be obfci-ved, that it was in a particular 
cafe, where the patron did notprefent until fixteen days within the 
fix months after the avoidance ; fo that the time expiring, the 
bifiiop refufed the clerk, but gave no notice to the patron till 
three d.nys after the months were expired, and then collated. 
Now this was held (and with good reafon) too long a time for the 
bifiiop to delay the notice; it was purely a dcfign to prevent the 
patron of his prefentation : for if he had given notice before the fix 
month! had been expired, the patron might have prefented another 


(fl) 5. Co. 57. 

(i) See Manfev’s Cafe, 2. Co. 3. S. 
(f) IJc.rg’s Farlons Liw, 8. j-y»r, 
3-'7. Keilw. 50. Show. 0 . P. 10;. 
EentUos, pL. 136. 3. Leon. 46. 

*. Roll. Abr. 364.—So alto U the 
church becomes void hy acceptance of a 
juuial'iy agJiipA 71 . V.tK. ?.• c. 13, 
Dyer, 2j7. Cro. Ca:, 357, z, Wiff. 


1-74. 3. Burr. 1504. ; or hy ceriifi- 
c.tic of the bilhop for non-paymmt of 
lentlns according to the 26. if*, g, 
c. 3. Dil.f. n, 59. ; or by ctiMo, 
J(.i\es, 337.—See 13. Elit,. c. 12. and^ 
3. Com. »ig. “ Efglift’ (H. 9.). 

(if) .Albany v. Bifhop of St. Afapbj 
Cro. riiz. 119. I, Leon. 31, 


qualified. 
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^alified. Befides, in the caie at bar the patron had four months H«tt 
time to prefent aftei notice, &c. (a). 

^ ^ TBit HuMoror 

But upon the uncertainty of the pleading judgment was given '** 

in the comrapn pleas for the plaintiff, and affirmed upon error Othsm. 
* in the court of king’s bench, but aftervmds reverfed in parlia¬ 
ment. 


(a) The court of common pleas were 
of opinion upon this point of the cafe, 
ill, That the ordinary mull examine in 
convenient time, and after that refufe in 
convenient time j and that if he do 
not, he is a difturber by his delay, edly. 
That if the ordinary refufe juia crimiao- 
he need not give notice of hisrefufal; 
for the crime is as much in the conu- 
fance of the patron as the bilhop, and in 
that cafe the lapfe lhail incur from the 
avoidance. But if he refufe juia illite- 
ratal, he mull give perfonal notice, and 
the Upfe lhail incur from the refufal, 
S. C. a. Salk. 539. ; and in the king's 
bench. Holt, Chief Juftite, was of opi- 
nion, that if the refufal be for any thing 
eriminal, the fix months run on with* 
out notice but lie faid, there was fonie 


doubt in cafe it yaa for want of learning, 

S. C. Comb. 240. t but none of thefe 
points were infilled on, either in the 
common pleas or in the king’s bench, 

S. C. Show. Cafes in Farl. 102.— Lord 
Coke agrees with the law as laid down 
in the fecond point of this cafe, a. Inll. 
632. But Dr. Burk is of opinion, 
that notice ought to be given to the pa* 
tron of the refufal, whatever tlie caufe 
may be, 1. Burn’s £. L. 142. ; and in 
the cafe of Rex v. Bifliup of Hereford, 
Mich. Term, 7. Geo. i. a plea by the 
bilhop in a ^uare impedit that he claimed 
nothing but as ordinary, was bolden 
bad, for want of alledging notice of refu- 
fal, though in a cafe where thk crov/x 
prefented. Com. Rep. 358. 8vo edit.^ « 
by Mr, Rofe. * 


Bagnell agalnjl Abnett. Cafe 47. 

In the Common Pleas. * 1^1 ^ 

I N A SPECIAL VERDICT in ejeSlment the cafe was thus: If a man having 

lar.ds called 

John Herbert was feifed in fee of the tenements in queflion, and i?. devife all 
and had ifl'ue two daughters, Margaret, married to one Lander, bi*lands to truf* 
and Elizabeth. Margaret had ifllie Jolm and James, ^c. j and ©7 dthts^un^til 
the faid John Herbert, being fo feifed of the tenements aforefaid, i,„ grandVon at- 
called by the names of Upper and Lower Houfe 'Tenements, one of tain ii'.c age of 
which the jury found to be of the yearly value of thirty twenty-me 
pounds, and * the other of forty pounds, devifed them in thele M7rom**thence 
words : “Idevise all my meffuages in Milwich, Corton, and <• forth giveali 
Frafdale, to truftees, &c. (naming them), upon fpecial truft for “ the laid lands 
“ payment of debts, until my grandfon John Lander attain the age as 

“ of twenty-one years ; and from thenceforth 1 give all my fiid •'»* 

“ jafcfluages, lands, and tenements, in Milwich, Corton, and 

led aV. for railing money ; the other third for another purpofe, and then to his grandh.n, taking no 
notice of the land called S. ; yn the land called B. fhalJ pafa to the grandfon for there being a 
fulBcient defeription in the firll part of the will, all my lands,” it (hall not be cuntrouled -y the 
fubfequent inn|K;rfcd explanation.—Cio. Car. 129. 447. 473. i. Roil. Abr. 613. J'li'S, 379. 
Cro. Eliz. 113. 476. 658s I. And. 160. 1. Leer.. 57. Savil, 80. i.Salk. 234. i Pc-r.Wmi. 

286. 302. 12 Mud. 592. 2. Peer. Wins. 456. 3, Peer. Wms. 26. 61. 322. 3. Cora. Dig. 

Devife” (N. 2. aud 3.) Ambler, 3S7. Cuwp. 352. 


“ Frafdale^ 
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llACirrtft « Trafdale^ 2 & followcth ; videlicet, two parts of the Nether Houft 

afoin/t it Tenement (the whole in three to be divided) for the raifing •£ 

hundred pounds, &c. the remainder to John Lander and 
“ the heirs of his body, remainder to James and tlic heirs of his 
•* body, remainder to the right heirs of the devifor.” The other 
third part, after foinc trufts, &c. he devifed to John and James 
ut fupra, but did not mention the Upper Houfe Tenements,—John 
Herbert died, and John Lander alfo died without ifliie, &c. and 
James the fecemd fon of Margaret was leflbr of the plaintiff. 

Thequeftion was, Whether the videlicet, and the claufe which 
follows, fhaJI relate only to reftrain the devife to the Nether Houfe 
alone ? or. Whether the whole eftate is not by general words 
devifed to the grandfon ? for if not, it muft come to the daugh¬ 
ters. 


The claufe coming after the vix. does not retrain this devife 
to the Nether Hoi 4 fc Tenements, but upon the whole conflru^lion of 
the will both the tenements pafs to the leflbr of the plaintiff} 
for the general words comprehend the whole eftate, and the vizm 
is only directive how part of it ihall go ; and if it be not thus 
expounded, it is repugnant. 




11^1 


^ ^ contra. The Upper Houfe Tenements do not pafs, for both are 
diftijicl parts of the teftator’s eftate, and diftincUy devifed J 
therefore it is againft the rules of law that one fhould pafs by-the 
devife of the other, efpccially in this cafe, where the teftator him* 
felf diftinguifhed them by his will. Agreeable with this was a 
refolution in this court, Hilary Term, ii. Car. («) : A man was 
feifed of a corner-houfe, and another contiguous, in the occupation 
of feveral tenants, and dev'ikdthe cerner-houfe, reciting it to be in 
the occupation of the proper tenant, and of him who was likewifb 
tenant to the other houfe ; now they would have that other houfe 
pafs by that devife, becaufe the tenant of it was named : but it was 
held that it fhould not, for nothing pafTcd but what was particu¬ 
larly exprefl'cd, which was the corncr-houfc, and that the miftaken 
* additicn of a wrong tenant fhould not make that void which 
was fufficiently made certain by the name of “ a corner •houfe.** 
Wherever any land is exprefsly devifed, no implication, though 
ever fo ftrong, ftiail carry it otherwife : as if a man have a farm 
called by a particular name, part whereof was let, and part ufed by 
the owner himfelf^ who devifed “ all his farm (naming it), anij the 
“lands thereunto belonging (in the tenure of his tenant), to his swife 
“for life, and that it and all the reft of his lands ftiall remain to R, 
“ after the death of his wife (h) •,** thefe words fhall not carry it by 
implication to the wife, becaufe thfere was an exprefs devife to her 
before of the other part. Many more proofs might be brought of 


(a) \VilV.inrcn v. Maryl;ind, Cro. 
Car ^47. I. Roll. Abr. 614. Jones, 

379 * 


(b) Highatn v- Baker, Cro. Eliz. 15, 
2. Lent). 226* 3. Leon. 130. Moor, 

i:j. 


this 
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this nature; the books are full of them, both modern and ancient (a) 
as where a man having lands in a vill, and in two hamletl 
the fame vill,dcvifed all his lands in the vill, and in one haiJIlet bV 
particular name; it was held, that no more pafled than what was 
exprefled, and that the lands in the upper hamlet did not oafs 
But the cafe which comes ncareft to this in queftion is, where the 
teftator had a farm which extended to two vills, which farm w-s 
called Heylands^ and the devife was of “ all his land (in one vifl 
naming It) called nothing palTed but what was in 

Aat vill {b)\ and the reafon given was, becaufc nothing more 
Ihall be intended than what was expre/Ted by the teftator 
There is yet a ftronger cafe than this at bar j it was (c)^ A m ui 
hadahoufe in OxfordftAre^m^ houfe and lands in Bcrtfordd/ire- 
and the will was, “1 BEquEATH all that my houfe in Z in 
« Oxfordjhtre^ with all other my lands, meadows, andpafturoC^c 
“ in m the county of HertM, (sTc. now it wus’ 

adjudged, that the houfe in ^i^'at/orddid not pafs, becauib it was in 
a will, wWch muft be conftrued according to the exprefs words 
and intent of the devifor ; it it had been in a grant, then the houfe 
would have pafled as well as the lands ; for every man’s grant 
muft be taken in the ftrongeft fenfe againft the grantor himfdf 


BAewtti^ 

againft 

Abnktt* 


And of this opinion was the Court in the principal cafe, vh. 
that the adverb videlicet was diftributive here, and Ihcvved whC 
the devifee fliould have. 


14i»Ray. Si 9 , 
1x71. 


So the plaintiff had judgment niji (d). 


(a) Dyer, 261. 

(i) Wooden v, O/bourne, Cro. Ellz. 

« 74 * 


(f) I. And. *25. 

Jj) But fee 3. Com. Dig. <« Devife’ 

(N. 2.), 


* [ 14^ ] 

• Whittingham Andrews. Cafe 48. 

E^f Pd^tine An 

Dm ham. i he declaration was, “ de miner is caj'honum in ** 

« GaTESIDE.” bmum\nGalt» 

It was objeaed, that this was very uncertain, for the plaintiff 
mouia have named how many tnines^ becaufe in that county feveral ? 

men have many mines in one place. 'Fhis is as uncertain as an 
ejeament of ‘‘ three acres of meadow and paffurc,” not fliewin? 
how much of either (a). So an ejeament of « a mefTuage and hcr.sunderS 
tq^/icres of land, twenty of pafture, and twenty of meadow, praflice 

per nomen of a meffuage and ten acres of meadow more or lefs •” th» 

now the words « more or lefs” could never be intended to extend 
to forty acres more, there being only ten acres demifed ; and for 

$• C. Salk. 255. S. t’. Cogib. 201. S. C, Carth. 2T7. • Roll Rpn 

Yelv. 118. Cro. Jac. 150. No>, 121. 5 Com. Die. “ Plsadcr” /» Z » ^ ' *** ii^^* 

•66. V 1063^084. * (».Z...). 2. Bac. Abr. 


(a) Cio. Car. 573, Ante, 97, 


this 
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Wmittik«o this uncertainty a judgment was rcvcrfed (a). It will not lie ot 
a cloj'e-f but it nuift be of a certain number of acres, and the^ nufti» 
her of the acres mull be particularly fet forth} and this Was 

A«o*.ws. SavilPsCaJe{b). 

E contra. No greater certainty is required than that the flierifF 
may know of what to deliver pofleffion, which is done here; for 
the words “ dc miner is carbtmunC* afcertain the nature of the 
tiling in demand (r). It is true, an eje«^mcnt de omnibus et omni» 
modis decimish' not good, becault* of the uncertainty of what nature 
the tithes are ; but if tlie word ^^feeni** or “ latiie** be added, it 
is well enough, becaule the nature of it is then made certain (d), 
J'liis aStioii is in the nature of trefpafs, bccaufc of the damages 
which arc to be recovered ; and one may bring an adion of tre/pafs 
for “ a piece of land,” without any other certainty (e). It 
cannot be denied but that many judgments have been reverfed for 
the uncertainty of the demand j but this cafe was not fo uncertain 
that execution could not be had of the judgment. The exception is, 
that it is “ de tnineris carhonum if it had been “ de »«‘«^rd,”That 
is admitted to be certain enough. Now the nature of the thing will 
admit of no other certainty, for a mine of coals runs through many 
lands ; and though it is but one mine., yet when it is opened, they 
♦ [ 144-] usually ■* make fcveral JImfts to let in the air ; and if the plaintiff 
had declared but for “ one mine,*^ he could have recovered but 
“ one fhaft.” It is ufage mult fupport tliis ejectment : if it is 
brought “ of fifty acres in Irelandf though Inch a declaration 
would be uncertain here (/j, yet this Court would not reverfe a 
judgment given there without writing thither to know the ufage. 

And of this opinion was the Court, that It may be good 
by cuftom of the country ; and therefore the judgment was 
aiHrmed. 


(rt)Yelv. 166,—S-es.Bac.Ab. 170. 
{h'\ Hammond v. Savile, i. Roll. 
Rfp. 55. II. Co. 5j. 

(.) 2. Ll. Iviiy. 1470. I. Burr. 
6/7. 5. Burr. 2673. 

(u) It. Co. 25. 1. Roll. Rep. 6S. 


(e) Owen, 19. Cro. Eli*. 584. 
Moor, pi, 587. and pi. 976. Run. 
EjedK *7, tontra. 

(f) Cro. Car. 512. Stra. 71. io6}. 
1084. I. Burr. 623. 


Cafe 49. The King and Queen again ft Marrior, 

If a ftature ere. T> Y the fiatiitc of 5. & 6. Edw, 6. c. 25. it is cnafted, ^JThat 
aieamwef -rti, a .jq pcrfoii fliall kccp an ale-houfc but fuch who fliall be 

paiiculIr'i'IJoae i^diiiittcd thereunto, and allowed in open felfions of the peace, 
•r piiniOimcnt, ‘‘ clfe by iwojulHccs of the peace, unus, b'c. under the 

that mods of pu- “ penalty of three days imprifonment w'ithcut bail, and not to be 
oiOimsnt alone « difchargcd without giving a recognizance with two fureties to 
mu|l be pur- ^ more.” 

fued, rnd nott'ie 

common law me-hod by indinoirnt.—S. C. Carth. *63. S. C. i. Show. 398. Palm. 388. 
a. Roll. Ren. 308. i. 460. C'-trl*. 405. 2. Burr. 709. Stra. 479. S2S. 4. Com. Dig. 

•* Im’j-'lT.cnt" C^O* Ld, R.y. 1303. 99J. Sa;. Abr. 97. 505. t'u*g. 47. 65. i.Hawk.P. C. 
chap. 78. 


The 
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The defendant was indicted for keeping of an alehoufe without T«t Kin« 
aticence. Ss**" 

agatnjt 

It was obje£Ied, that it would not lie, becaufc it is not an Maejixot.; 
tofFence at the common law, but was made fo by this ftatutc, which 
’gives power to " the juftices of peace in their fcilions to make 

enquiryintothcfcofFcnces byprefentment, information, or other- 
<‘wife, &c.*’ Butan iiidi£lment is another fort ofpunilhment, which 
is not provided for by this or any other ftatute. Now where a 
law makes an offence, and appoints the method of profecution, 
it muft be punifhed according to fuch method, and not other- 
wife (a). This was the opinion of the Court in Cajile^s Cafe {b)y 
who was indicted upon the ftatute of 8 . Hen, 6. c. 11. for taking 
upon him the office of a jufticc of the peace, not having twenty 
pounds a-year, and fending out a warrant by virtue of his 
commiffion ; the penalty appointed by the ftatute is “ twenty 

pounds, a moiety to the king, and the other to the informer, to 

be recovered by of debt at the common law,” and there¬ 
fore the offender cannot be indicted. 

E contra. The party may proceed by way of indiclmentj 
though it is in a cafe where a new offence is created by a parti¬ 
cular law } and where the penalty is dirciSed to l)e recovered by 
bill, plaint, or information j for thofe are * affi, mative words, and f Va c 1 

Ihall not take away the general method of proceci- ing according to b t-j 4 

the courfe of the common law. Tlic thing prohibit.ed is of public 
concernment (r), and an indictment will lieagaintt the offender, 
if tliere are no negative words to reftrain that way of proceeding. 

The Chief Justice. An huUitmcnt being a fummary way 
of proceeding, is more beneficial for the fubjcdl; and therefore it 
feems reafonablc that fuch a iiietliod fhould be purfued. To con- 
vqr a maid from her parents under the age of fixtccn years is no 
offence at the commonlaw, it is made fo by a particular ftatute (^/) j 
and authority is given to the star-chamber by information^ 
and to the juftices of aflize by indUlment, to determine the 
offence ; but yet the court of king’s bench is not excluded ; and 
fo it^ has been coiiftantly held fince the making of the law. 

It is prohibited by the ftatute of 22. Car, 2. c. 12. to travel with 4. Com. IK5. 
more than five horfes at length: this is a new law and a new “ indiament’? 
offence \ and yet it was held, that an indictment would lie in 
the court of king’s bench againft the offender, though a particular 
punjrSiment is direded by that ftatute, 

• 

(а) 7. Co. 36. 130.; and fo adjudged in Rex «. Twi« 

(б) Cro. Jac. 64.3. 2. Roll. R.cp. fleton, i. Lev. 257. i. Sid. 3S7. ; 

247. and in Rex v. Lord Ouffouiton, 2. Stra. 

(c) I. Mod. 36. • 1107.—See alio Kexf/. Figuit, 12. Mod. 

(</) By4. &5. P^ 7 . & Maryf€,%, 516. Holt, 758.} Rex v. 'Ihcrpe, 
for which fee t. Hawk. P. C. cli, 42. Com. Rep. 27. S. C. 5. Mod. 221. 

But by THE Court, in ihe cafe of and Cafes Temp, Talb, 58, 1. Peer, 

Rex V, Moor, this is an offence at com- Wms. 696. 705. 2. Petr. Wms. iti. 

non law, for it is Me/NEi iff A, a. Mod. cGi. 3. Peer. Wms. 116.118. 

VoL. IV, K But 



Trinity 



The King 

AMD Qjjekw 
agaittft 

Marriot. 
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% 

But Dolben and Eyre, JuJfices, were of a different opinion; 
they never heard of an indictment before for keeping an unlicented 
alehoufo *, and tills lecins to be the judgment of the parliament in 
the ilatute 3. Car. i. c. 3. tliat an indiCtment would not lie, 
becaufe the conviction is to be upon view by the chief officer 
within his limits, or by confeffion of the party, or by oath of two 
witucll'cs ; and then the penalty is to be levied by diftrefs, &c. {a). 


{a) The Court, it feems, took time to 
confidcr of this cafe, S. C. i. Sliow. 
400. ; and in ihr Hilary Term follow¬ 
ing; tlie inclifi nent was quaihed, S. C. 
Carth ^63. In the cafe of Stephens 
V. Waifon, Mich. 'I'er.-n, 13. 3. 

it is faid, that keeping an alchuufe with¬ 
out licence is not an indictable offence, 
becaufe the ftatute 5. & 6. Edw. 6. 
c. 25- which m ikes it an offence, has 
made it puni/hahle in another nnanner, 
I. SaMc. 43. See 26. Gto. 2. c. 31. f.9. 
and 10. 1. Hawk. F. C. ch. 78. 

Ami till'. i.s confiiimd l.y thecifeofRtx 
Fenfax, 1. Bar.K. R, 127. z.Sclf. 
Cafes, 172. ; an.d Rex v. Wiiglit, 
I. Burr. 344. ; for wlierever a new 
offence is crc-ited by fta'ute, and a fpe- 
cial jurifdiCtiort out ol the comfc i-f tlic 
common law is preferibed, th-.t fpecial 
jurifdiflidn- mull be Itiiftly followed, 
or all the proceedings will be a nullity. 
Hartley v. Uot.ktr, Cowp. 524. If, 
however, new-cicated offences are only 
prjhihit.’d by a Mineral ^’■nbibaory ci.iitjc 
in tl'.c rtatute whicli >'na'es tin.in, or if 
there is a f thftantive (Lzufe, 

and alfo a farticular provifian and a 
pfsrtlcul.tr H 7 .‘udy, tlieie an u.iUnment 
will lie, Rex xt. V/riRht, i. Binr. 544.5 
and if trv: orfenc.: for the punilluiienr of 
whicli .a piriic’.!l.ir rem'-oy is appointed 
be a eommot'htw idfiKit, tlime citiicr the 
method by indicimevt or the partlcuhir 


remedy may be purfued; for the fanflion, 
in fuch cafe, is cumulative^ Rex v. 
Robinfon, 2. Burr. 803.; and therefore 
if a llatutc direct an aCt to bs done, 
without pointing out any mode of 
punilhment, the mode of proceeding 
by indidtHtnt at common law for dif. 
obeying the injunCIion of the Legifla- 
tun:, is not taken .away by a fubfuqueiit 
ilatute pointing out a |>articu);ir mode 
of punifhmcnt fur fuch difobcdicnce, 
Rex V, D.'ivis, Sayer Rep. 133.3 Dougl, 
441. 446. ; Rex V. Boyal, 2. Burr. 
832.; I Bott’s Poor Laws, Mr. Confl’s 
edit. 300. ; Rex *. Balme, Cowp. 
648. ; lor the court of king*s bench 
cannot be oufle l of its common-law 
jurildiclion without negative wordt or 
mct[jary implicatienf Cates, ^i Tam, 
X'. Knight, 3. Term Rep. 442. There¬ 
fore where a new ejence is created by a 
ll.itiiic, and a penalty annexed to it by a 
fepar.ite and JubJtantive claufe, it is not 
ncr.ciliiry lor tlic profecutor to fuc for 
the fjonalty, liut he may inMf on the 
pri.or claufe, as for a mifdemeamr in 
di.'iihcying llie iliicdions of the Legifia- 
tnre, Rtx V. Harris, 4. Term Rep, 
2 2.; for wherever a llatutc forbids the 
dt'iiij; of a thing, the doing it wilfully, 
aMionirh witl.out .any corrupt motive, is 
indi'Dable, Rex v. Sainfbuiy, 4. Term 
Kcp. .151. 


Cafe 50. 


White HEiiirn F.nouind, 


That none which 


Adechirationon T)Y tlic flatiitc of 5. E/h. c. 4. It is enacted, « Th 
5. Elisa. C.4. is -O u iiatii not li’rv'..‘d an apprci’.ticcfhip (even years in any art or 

good, althi.ugh a thra vfrd (hall ulb the Ciinc, &c. upon pain to forfeit 

it do not Hate ^ -ii- " .> »» ^ 

that the trade “ ^hillmgs a-moiun. 

was uled m adlion of debt was brought upon this ftatutc againft the 

timeTiie Ratuic defondiuit for uliiig the tr.ldc of a tiler., not having ferved an 
was made. apprcnticclhip for feven years. 


S.c. 3. Saik.42. The defendant pleaded, that his father was a freeman of London^ 
C trth. 163, j-idclt fon, and that jure patrifnonii he might 

.=.M»...4S. „fc,hattraJe. 

II. Mod. 63. 167. 12. Mod. 251. Ld. Ray. 513. 1034. Stra. 552. 2. Wilf. 16S. 

I. Bl. Rep. 23J. 4. Com. Dig. “ Trade (D. 5.). 

Upon 
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* Upon a demurrer to this plea the counsel did not rely 
Upoji it, but took exceptions to the declaration, becaul’c it is not 
/hewed that the trade of a tiler was an art or myftcry ufed in 
England at the time of the making of the ftatutc. 

. To which it was anfwcrcd, that it was a trade mentioned in the 
ftatute, arid fo by confequence mull: be then ufed (a)» 

But the plaintiff was advifed to waive his demurrer,which he aid, 
and paid coftsi 

(a) Per Comb. aSS. Gilb, Cafes, 14.*, *. Show. »io. t. Burr. ^67, 

j. Bac. Abr. 552. 555. 


* [ 146 ] 

White 

agaimji 

England* 


Howard agatnfi Tremain. 


Cafe 51* 


the fixthday oiyiine 1681 a bill was exhibited in chancery. On a bill to per* 
and a commilfion prayed to examine witoclle'? in perpetuam pctuatetlu-tefti- 
rei tnemoriam. In ‘Trinity ‘Term following liie ; -‘fcndarit had a ° 
commiflion to anfwer, and the plaintifF exam" jd his witnefles uken dt 
tie hene ejp^ but no anfwer came in till two years afterwards, in bene rjfe after a 

which time two of the witnell'es died. commiiHon ta 

anfwer, ami the 

'T he queftion now' was. Whether thefe depofltions could be dtfendant ie 

read in evideiTce at a trial at bar ? , though 

before any an- 

It was faid, that it was the ufual praftice in chancery to exa- fwer comes in, 
mine witnefles dc bene e-lJe^ and that if they died before they were 
examined in chief their evidence is good ; for if fuch evidence 
(liould not be allowed at law', it would be a means to enlarge the txamined be 
juril'Jiclion of that court, and the party grieved would have anew read in evidence 
equity. Nothing is more necefl'ary than that the examination of a tri.il after 
witnefles fhould be in the proper court w'here thecaufe is depend- anfwer 
ing ; and this is the means to do it, vi%. to examine them de bene 
efj'e: if the defendant flioulJ be obftinate, and refufe to anfwer, * lq.y ]|; 
he may flanJ out in contempt of the court, and fo prevent the g q , 
plaintiff from perpetuating his evidence ; and this is no inconve ' * 

nience to the defendant, otherwife than by punifhing his perfon s. C. 1. Show, 
by imprifonment; for after his anfwer comes iti, he has the fame 363- 
advantage in every refpeil as he had before he was in contempt, s.c. Garth. 265* 
It is no objecHon to fay, that iflue was not joiiicd in chancery, 
becaufe where depofitions taken in that court are given in evi- R.,y.\20. 
dence at law, there is 110 proof but of bill and anfwer filed in the 311. 729. 734. 
caufp; And therefore in the cafe of Ford v . depofi- 8 o 3 - 93 ®* 
.tions, though exemplified, were refufed by Bollexfen, 
yiijlice^ to be given in evidence, becaufc there was no proof of an 
anfwer. 2 Vem. 197. 

409. 

Prec. Chan.212. 8. MdU. 181. 10. Mod. ij. 1,, Mod, zto. iz. Mod. 136. 231. 305. 375* 

414. 607. Gilb. Eq. Rep. 16, 17. Fitzg. 197. 1. Peer. Wms. 288. 414. 567. 2. Peer. Wms. 

162.563.(646). 3. Peer. Wms. 195. Stra. 920. Chan. Caf. 175. 5. M<'d, 211. 1. Atk* 

445. s. Show. 363. 2. Stra. 910. Bull. N. P. 235. 4. Com. Dig. ** Evidence*’ (C. 4 ). 


Yi 2 


E centra. 
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now Ann E contra. There can be no examination of witnefles upon 2 

mgainft |jjn alone, and the fault is in the plaintiff, for not compelling ^le 
Tmemain. defendant to put in his anfwcr in two years after the bill filed. 

Now when his anfwer was filed, thofe depofitions which were 
taken de bene ejfe are of no ufe ; for fuppofe a bill is brought 
againfl hufband and wife for fomething which the man claims 
in right of his wife, and witnefles are examined de bene and 
then the hufband puts in his anfwer, this fhall not prejudice the 
wife without her anfwer. This court will not allow depofitions 
taken before cominiflioners of bankrupts to be given in evidence 
here, nor dcpolidons taken in the ecclefiafl/caJ courts, and yet 
thofe courts have the king’s authority to examine witnefTes. 

Curia. Nothing can make it evidence but the neccfllty of 
the thing. It is true, in cafes of wills it may be neceflary to exa¬ 
mine w'itncnes to perpetuate their tcllimony, but in this cafe the 
plaintiff was nonfuited upon evidence v/vd voce, and afterwards 
exhibited a bill, and obtained thefc depofitions upon examination 
of his own witnefTes, which is but paper-evidence at the beft, and 
therefoie they inclined not to allow it. T^anun qnare (a). 


(a) Tliefe depofitions, by the opinion 
of Tilt WHOLE Court, Were allowed 
- tobe yiven in evidence ; which 
was done' accordingly. Note I« 
former Edition ; and with this S. C. 
Carthew, 165. and S. C. i. Salk 278. 
agiee. By tlie report of this cafe in 
Shower, Gregory and BYm.s,yuftices, 
were clearly of opinion, that thefe depo. 
fiti ms were good evidence j but Holt, 
Chief fuftice, and Dot ben, Juftite, 
doubted. It feems clear, that dcpoli- 
tions taken in perpetuam rei memoriam 
cannot be g!v:a in evidence, unlcls there 
be an ani'wer put in and produced, 
T. Kiym. 335, 336. j or even though 


the witnefs, after examination by order 
of Court, die before the anfwer comes in. 
Brown’s Cafs, Hardres, 315. } nnjefs 
the defendant appear to be in contempt. 
Bull N. I*. 24.0. In the report 
of this cafe Carth. 265. it is faid 
that the plaintiff had not taken out 
any procefs of contempt; but it appears 
by b. C. 1. Salk. 278. that the defendant 
was in contempt; that the plaiutifF 
thereupon ind a commlfTion to examino 
his witnelBs ; and that the dcfcnilant 
joined in the comin-flum, and crofs^ 
cxaniinod fomc of the witnefTes ; anrl 
llKrelnre S. C. i.Show. 367. Gregory, 
Jujtice, held tiiem to be good evidence. 


Cafe 52, 

A fingle juftice 
had not pov' Cr 
to commit uii. 
der 33. Hen. 8. 
C. 6. in a fum- 
miryway,\ 3 nlt(s 
the offender was 
brought b .fore 
him it^fianter 
upon vi.w of 
thentfcncccom* 


The King and Queen a^ainft Bullock. 

I 

r) Y the ftatutc of 33. Hen. 8. c. 6. it is enaiSlcd, “ That none 
“ fhall fhoot, or keep in hishoufe a crofs-bow, hand-gun, &c. 
“ unlefs he hath lands to the value of one hundred pounds per 
“ annum, on pain to forfeit ten pounds for every offence ; and 
“ that any perfon may carry the offender before the nextjuftib; of 
peace, who, upon due examination and proof, hath power to 
“ commit him till he pay the penalty ; juftices in feffions and 
“ fti- wards of Iccts have power to hear and determine thefe 
“ ofTences.” 


mitieJ. 

4. Com. Dig. 
** Juitlccsof 
** Veace"’ 

(B. 41 ). 


• I'hc defendant not having the hundred pounds a-ycar did fhoot 
in a gun in the month of February, and, in the March following, 
was brought before a juflice of the peace, and by him was con¬ 
victed of this offence. 


And 
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* And now a motion was made to quafh this conviflion, becaufe Th e K i k« 
it was before a fingle juftice, who had not power by the ftatute 
to proceed in a fummary way, unlefs the party is brought before . . 

him injlanter upon view of the offence committed, which was not 
done in this cafe. 

And therefore the profecutor was ordered to fhew caufe why it 
fhould not be quafhed. 


Anonymous. 


Cafe S 3 * 


A n order was made at a mineral court held at Mendlpp^ in the inferior 

county of Somerfety that the defendant fhould forfeit his ' 
mineral tools and goods, and be banifhed from Mendipp-hills for B?e,*unieCwarI 
ever. r^ntc-a fttiutt 

, . I . cuftom. 

This order beino: returned, it was moved to quafh it. , ^ „ 

° * Ld. Ray. 766. 

And THE Court held it to be an order againft law, and not to ^ 3 '’* 
be fupported but by fome fpecial cuftom. 


Anonymous. 


Cafe 54. 


^T^HERE was a libel in the fpiritual court againft the defendant The ofc«/»rV of 
for not payinir of a rate towards the repair of a church, &c. l*nd in » pariili 

Ih.ill be rated to 

He fuggefted, that the lands were in the occupation of his rei>airs of 

tenant, and that he was not an inhabitant in the parifti where this ciiuich, and 
church was, Ac. ^ 

And this was held a good fuggeftion ; for it is contrary to 

law to charge the perfon with repairs who docs not live in the »• R( n. Abr. 

parifh ; the tenant of the land fliould be charged, and not the 

owner. If a man take a leafe of a ftall in a market-town, where 

he ufes once a-week to fell his wares, but lives in another parifh, cm. Eliz. 6*59. 

he fliall not be charged towards the repairs of the church in that 1. saik 164. 

market-town. ^-^y- S'J* 

512. 

Free. Chan. 4*. S. Mod. 6t. 10. Mnd, 13. Corny. 534. Stra. 56, 77. loo. 525. 1071. 1114. 
1148. *3. Con. Dig. Efglife” (G. 2.). 3. Term Rep. 107. 
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* Barker and Another agahijl Lade. Cafe 55. 

E rror of a judgment in the common pleas in rc- a deed convey- 
plevhin^ wherein the defcmknt Barker made coniiuince as •'>n cft.ue 
bailiff to Nicholas Marjh^ &c. and fet h^rth, that before 
the taking the cattle, one RoUrt Lade was feifed in fee of the 
place WHERE, &c. who in confideration of one hundred pounds, :nd not accord * 
&c. did by deed grant to Nicholas Marjl)^ grandfather to the ‘"r thewords 

_ / of It: nitr! rhem- 



tunc tn occupatnne pruul, Koberti Cade: unde pr^ed. locus in quo “ ft-her, for and 
idc. ejly et pra-d. tempore quo^ tfc. fuit parcel. &c. with a cl.-aii ut ]\ confidcra- 
diftrefs : that by virtue thereof the faid Nicholas Marjh becaine /, 
feifed of the rent, who deviled it to Richard Marjh^ and his ii^irs, c« ' ,itdnJn, &c. 
&c. WHO by deed, &Ct pro et in conjideratione naiuralts atnor's et “ gave, j'r.tntcd, 

“ aiLgned, ,nd 

“ transferred to him the faid icnf, to have and to hold the fame, to him n>nl iiis heirs for ever j by 
“ virtue whereof, and of tlie Batute of Ufes, hu was feifed »; the place v, n i ;; ^ jjj jjjj d.raefne as 
of fee, and for fix yeys tent diltrained, &c.” and thtre is neither alt'jr>im nt nor inroUmcnt • it 
cannot pafs as a graul at cwimon law nor as a bargain ami fate, but bring by operation of law a 

covenant to ftand feifed, it ouglit to have been fo pleaded - b. C. 2 Vent. 1^5 j^n. 26c. 266,' 

S. C. 3. Lev. 291. Skin. 31 e;. 1. Mod. 175. Cait. 137, 2. Lev. 9. 1. Vent. 137.109^ 
a. Vent. 318. Skin. 315, 7. Co. 70. 2. Co. 24. Cro. Eliz. 394. Co. Lit, 303. Velv nc* 
j, Com. Dig. ** Pl«adcr” (C, 37.). 4. Bac. Abr, 100. ’ * 

K 4 affcctionh 
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Bakkbh affe£fionis qua gejjit pradi/He NiCHOLAO niodo defend, filio fu^et 
Amratt, quinque librarunty to be paid to the gr^tor yearly during 

Lape* dedit conceffit ajfignavit et tranfpoluit to ^ the defendant 

the (aid rent, to hav j and to hold to him and his heirs for ever, by 
virtue whereof, and cf the (fatute for trarwferring of ufes into 
po(Ic(fion, the defentlant v/as feifed /« dominico fuo ut de feodo, ^c, l 
.• [ J and for fix years rent, See. diftrainsd ; and fo Marjh * in jure fu 9 
propria bene advocat^^ et Barker ut balUvue of the (aid Marjb bene 
cognovity the takings Sec. (aj. 

To this the plaintiff* demurred, and the defendants joined in 
demurrer. 

The first objection to this pleading was, that the place 
jKo^is parceT*f WHERE, &c. was hot plainly and fulHcicntly alledged to be charged 
the land charged, with this rent at the time of the grant thereof made to Nicholae 
a. Vent. % <.o the grandfather; for it (hould have been (hewed, that the 

■ * place, &c. did belong to the faid mefluage, or that it was in the 

occupation of the grantor at the time of the grant, as well as 
tempore quo^ idc. the diffrefs was taken. 

The second objection was, that this was pleaded as a grant 
at the common law by the words conceffit affignavit^ &-c. without 
attornment (b) or enrollment it being in confideration of 
•.‘notjey paid, &c. and for this reafon the plea was not good. 

And of this opinion was Pollexfen, Chief JuJlice. 

But THE other Justices contra-y for they held, that the 
confideration of the grant being as well for natural affection as 
for moueyy it would amount to :i covenant to Jland jelfedy &'c. and 
might be pleaded without an ojirollment. 


Upon this judgment A WRIT of error was brought, and it 
was now argued, liiat admitting this deed did enure as a covenant to 
jland felfcdy if c. it ought not to have been pleaded by the words 
dedit et concefftty ifc. but as it operates by law, viz. conceffit ct 
1. Ray. 308. agreavit qiiqdfeijitns cxljiet. Many inftances may be given to. 


; 50 . ------ ... .^ 

ec. Ch. 114. him, yei this deed ftiali vnurc by way of confirmation, and mull be 
I.' Mod. 301. fo pleaded, and not litcra!-;/ as the deed is worded. So the w'ord 


423. 44^4. illniiftP' is not only to an eftate for life or years, but 

to an cilate-tail or in fee, but thcxi it mutt be pleaded as fuch. 
My Lord. Coke, in his Comment upon Littlctony fays {e)y that 
“ dedP' or concefi'* may amount to a grant, to a feoffment, to 
a gift, leale, rekafe, confirmation, or furrender ; and that it is in 


the clc«Stion of the party to ufe it to which of thefe purpofes is 


{a) See the pl adings in this cafe, 
a. Vciit. 145. t:' 148. 

(^) SeetheUaiutcs 4. & 5- Ann. c. x6. 
wd 11. Cf.o. c. 19. 


(c) Sec 27. lien. 8. c. 10. 

(</) Bro. Abr. ‘‘Confirmation” pi. x i. 
Plowd, 156. b. 

Co. Lit. 30X. b. 

mod 
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moft agreeable with his intcreft, and therefore he may plead it as Barme 
either; which fliews that the pleading muft be as the deed enures Awotrm 
•• and operates, and not as the words are in the deed itfclf. And 
therefore if one jointenant plead, that the other concejpt to him, , 

&c. this plea is ill («), becaufe a grant is not a proper conveyance L ^5 J 
•from one joint-tenant to another, it mufl be by rdeafen but if a 8. vfed. 240. 
jury had found concejjit^ that being the laying of the lay gent Sy *75* 

would have been helped by the Court, and adjudged to be quod 
relaxavit {h). If tenant for life grant his eftate to him in rever- 
fion, this is a furrendery and it muft be pleaded according to the 
pperation it has in law (c). 

And for this rcafon, chiefly, the judgment wasreverfed (i), 

(a) Cheiler V. Wilkins, 2.Saund.96. out attornment^ and the averment that 
(h) 3 * Mod. 240. Fitzs* *75. it operated by way of covenant to ftani 
3. Bac. Abr. a«7. fei/etlf did not help it; but it nugiit to 

(c) Comb, 190. 4. Bnc. Abr. too. have been pleaded properly, that rhe 
(</)■ The judgment was reverfed, be- father did covenant to ftand feited, 
caufe the conve^yance from Murjb to his S, C. 2. Vtnt. J51. But fee S, C, 
fon was pleaded by way of grant with- 3. Lev, 392. 


Carter againft Firmin. Cafe 56. 

B y the ftatute 19. Car. 2. c. 8. for rebuilding the city of Lejfi- H a 
doKy it is enacted, “ that no building or houfe lhall be cre£t- "’^d* for 
s* ed within the limits of the city but fuch as lhall be purfuant 

to the fcandings mentioned in the faid atft ; and if any perfon enaft*that^ m 
« lhall do contrary, being conviifted upon the oaths of two wit- buildings /hall 
nelTcs, then the houfe fo built lliall be deemed a common nu- beerciled vrtth- 
“ fance. Sic.** And it is further enaited, “ that all diftbiences limits of 
“ ariling between builders, concerning placing and flopping up gordln^ 

lights, lhall be heard and determined by the alderman of the tain* dircdliona 
ward i and if he is party or cannot determine it, then by the in the aa, it 

« mayor and court of aldermen.” only extends to 

buildings upon 

Jdr. Carter was poflefled of a houfe in Tl^ree King-courty in old feundatioaty 
Fenchurch-Jlreety and Mr. Firyntn had a houfe contiguous j there "ot to ercc- 
was a party-wall fet between both thefe houfes by the city fur- entirely 

veyor, and both built above twenty years fince. And now Mr. 

Carter would build a ftablc upon a void piece of ground which +* 5 ' 
was never built on before; upon which the other complained to Dir 

the court of aldermen, who fent two furveyors, being city officers, M prohibiiion'** 
to view this building; upon whofe report that court hindered any (A.i.)(F.i«.). 
farther building till the right of the thing fliould be determined. 


And now Mr. Carter moved for a prohibition to the court of 
aldermen, and by his counfel alledged, that they had no jurifdic- 
tion over this matter : for their houfes were built twenty years 
fince according to the rules preferibed by the adt ; that the au¬ 
thority of that court was limited to the builders of houfes upon 
the foundations of thofe * which were deftroyed by the fire, and « f x 1:2 
not extend to fuch perfons who built upon new foundations: ^ 



Caktkr 

againfl 

FlitMlN* 
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fo that the houfes being built, their jurifdi^lion was determined ; 
it was temporary only, and (hall not be continued afterwards. ^ 

And of this opinion was the Court, and therefore inclined 
to grant the motion. 

If there is a But at another day, this matter being ftirred again, it was faid 
curtotn in La«- CouRT, that there might be a cujhm in the city to re- 

k?" ^°^window* lights, and for the uniformity of buildings, but not to de- 

lights?'^*” °''^'termine men’s rights. 

The office of Tliis was faid, becaufe the Attorney General infifted 
twRVEYOR of that the city furveyors were officers as ancient as any records of 
the city ot Lon- corporation ; that their oath is in the Bnok of Oaths-t which is 
^ isasancKnt ^ ygj-y ancient book ; that thefe officers have in all times 

paft been appointed to make particular reports to the court of al¬ 
dermen, to which the parties concerned have always complied j 
and that it would be very inconvenient if a prohibition Oiould go 
contrary ro fuch an ancient ciillom. 

If the Court 'J’hcieforc IT WAS ORDERED, that the plaintifF ffiould declare 

doubt wiittiitr upon (t prohibition j and that the defendant might (ifhe law caufe) 

* plead this culiom, that lb the Court might be judicially apprized 

flicuW u:), they * r .1 j j k i 

will oAr .!» “f 
party to tlcclaie?* « 


as the coipo: 
tion. 


Cafe 57. 


Carter againjl Calthorp. 

Hilary Tervi^ 3. Will, ^ hlar)\ Roll 308. or 306. 


A declaration in TT'P^POIl to reverfc a judgment given in the court of //«//, in 
an adium « iyiie J 2 j aefion on the cal'e, where ihe plaintiff dechired, that he 

an in*ltrior court iVil'ed ef a meffiiagc, 5 :c. and that the defen J<;nt built another 

for a nuiance, near it, and continued the laid building from fueh a day to the 

from fuch a day time of tlve levying of the plaint, by rcafon w'hcrcof he flopped 

to the time of ^ aclhuc oidlupavit.—'1 here was judgment for the 

the plaint IcvitH, f • i .• 1 

aSuc exifin, d^’-ntages given. 

Te d^*a**and^(;n' error affigiied was, that by rcafon of the words 

tile damages. ‘ tjdhuc obllup ,vit, damages were given for fomething after the 

plaint levied. •• 

S. C. 3. Lev. n i /• 

345, To which it was anfwcrcd, that the word “ adhuc * refers only 

S. c. I. Show, to the time of bringing the plaint, and not to any thing which 

S^CCai'i '61 hi’ppenv afterwards; it is to Ihew, that the defendant has not 
. aitii. * ‘"abated the nufance : they are words only of form, and ufed in 
# r I Cl 1 ticclaiations, ^ Viz. fohucre contradixit et adhuc contradicity 

L -J pleadings in the Enlrics in this very cafe, vi%, 

that the defendant built a new houfc, by reafoa whereof the great- 

3. Lev. 246. 2. Jonej, 87. 2. Saund. 170. Dyvr, 250. 3. Mod. 103. 

5. Com. Dig. “ ficadcr” (C. 25.). »• Abr. 7. Ld. Ray. 122. 392. 576, 


1. V'ent. 

MS- 

2. Lev, 

JO. Mod. 273 
713. 505. 


1C3, 


776. 
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eft part of the plaintiff’s houfe magna tenehritate ohfcuratdfuit et Carth* 
Bdhuc CKtJht. 

And for this rcafon the plaintiff had judgment («). CAtTHo«f, 

(.j) Sec the cafe of Hext V. Burton, ii. Z46. Raft..l»s Ent. 206. i;^o 
in the common pleas, in Mich. Term, Herne’s Pleader, 140. i. Saund. S7, 

I. yiif. z. Roll. 4*5. Coke’s Entries, Cro. Eliz. 191. 


Davis againft Speed. 

Hilary Ternty 3 . IVill. ^ Mary, Roll 261 . 


Cafe 58. 


CPECIAL VERDICT in ejectment for lands in the county of If 
^ Southamtton. f'-'f 


Southampl 
The cafe appeared to be thus: 


) tnd and 
feifed of 
Linds in ri^ht 
of the wifi., levy 
a fine to the ufe 

A feme fole^ being feiftd in fee of the lands now in qiieftion, *>f the heirs of 
afterwards marri..*(l tl^'dliam Horn. I'he faid lyilUemi Horn and tliehnfi>ind,bc- 
Ann his wife did, by deed indented, covenant to levy a fme 
thereof to Jollop and Stanley^ and their heirs, &c. to the uf s fol- ho'iv .a thewlfe* 
lowing, vh'.. “ to the ufe of the heirs of the faid Williiun .vnii remainder 

“ Horn lawfully begotten, or to be begotten upon the body of'otluriKht heirs 
the faid Ann-^ remainder to the right lieirs of the hufbaiul.” 

The fine was levied j they had iffuo one fon, who died in the 

lifc-time of his father and mother witnout inue; then Ann died ; ir \i a future 

and afterwards Wiiiiam Horn died without ifiue. Frances Cockey^ ufe^ and there Is 

who was the leffor of the plaintiff, was lifter and heir of lyUUam particular 

Horn., and the fifters and co-heirs of Ann had conveyed their in- 

tereft to the defendant Speed. conveyance to 

The queftion was. Whether the heirs of the wife (hould liavc i‘;'i’P'’' tthccon- 
thisland? tmi^-iuiemam. 


il:r. 


The obje£lion why the right heirs of the hufliand (hould not s. c. Show. C. 
have it was, becaufe there was no particular ejiate for life limited P. 104. 
in this conveyance tofupport the contingent remainders,which are S.C. Holt, 750. 
therefore void, and the old ufe remains to the heirs of the wife. 

071;. 

JBut it was argued in his behalf that this was a fettlcmentby 

way of ufcy which, like a will, was to be cenftrued according to ’ *** ® * 

the intent of the parties .; and for this purpofe the law vvoiild raife i'oft. 259, 

an eftate for life in him by implication, which being united with i Jowd. 25. 

that eftate he * had by the fcttlement itfelf, would create an eftate * 4 o- 

toil in him, and fo the remainders would be good. And to prove * [ 154 J 

this the cafe of Pybus v. Milford (a) was cited, vi/. AAtford t. Roll. Abr. 

being feifed in fee, had iffuc Robert by a firft venter, .ind Ralph 4‘S- 

smd 'Jane by his fecond wife; he covenanted to ftand feiled, &:c. >• * 3 °* 

' Moor, 720, 

Ray. 83. Poph. 4. i. Salk. 226. 5. Moil. 143. 10. Mod. 416. 12. Mod. yoi. Qilb. E* 

R, ^o. 4. Com. Dig. “ Eltaies” (B.,14.). 6. Com. Dig. “ Ufijs’* (B. z.) (K. 7.). 

(o) I. Mod, 160. 


^tO 
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D/tis « to the ufe of his heirs males begotten on the body of yane^** 
^gainfi reverfion to his own right heirs ; the Either died, the eldeft fojT 
entered, whofe title the plaintiff had,; and the queftion was. 
Whether any ule did arife to the fecond fon ? Three Judges 
againft the opinion of Twisden, JuJUce, held, that an eftate for 
life did arife to Mitford by implication, becaufe a limitation to the 
heirs of his body carries the ufe to himfelf in whom his heirs are 
all included, and the old eftate in fee which was left in him is then 
qualified and turned into an eftate tail. This was the opinion of 
niy Lord Coke, in the cafe of Lan^ v. Pannell (a)y where he 
faid, if a feoftment be made to the ufe of the heirs of the body, 
^c. it is an eftate tail executed in him, becaufe he has an eftate 
for life by implication. It is not material to objeft, that a ufe can¬ 
not arife in this cafe by implication, becaufe the hufband has no 
eftate but in right of his wife j for a ufe may arife as well to a 
ftranger as to the feoffor, becaufe they both joined in the deed 
as well as in the fine: befidcs, he has an eftate for his own life as 
tenant by the courtefy, and whenever the hufband has an eftate in 
right of his wife, in pleading it is always faid, that j'eifiu fuer, 
in domimeo fuo ut de feodo^ But if no eftate for life arife 

immediately by implication, then this may be good by way of a 
fpringing or contingent ufe to the heirs of the hufband, and that 
*ill that contingency fhall happen by his death, the ufe muft ftill 
remain in the woman and her heirs. 

E contra-i there muft be a particular eftate found out to fupport 
thefe remainders, or otherwife they are void, and the eftate is as 
it was before the fine levied, which operates for the benefit of her 
who had the old eftate in her before. If this had been a convey¬ 
ance at the common law, there could have been no queftion made, 
becaufe the freehold (if any) cannot be put in abeyance ; and it is 
y plain it is \n abeyance here, becaufe there can be no right heir of 

* 7 * • * William Horn whilft he is living. It is true, this is a conveyance 
by way of ufe^ which before the ftatuie was confidered only as a 
* r x^5 ] trt 4 jl’y but now * by uniting the pofleffion to thofe ufes, they are 
governed by the known rules of the common law; for a ufe is an 
6* place either in pofleffion or in futuroy as it 

Cafes T. T. 6 . limited ; and therefore where a fine was levied to the ufe of 'B, 
13.19. 216. for life [b) and afterwards to the ufe of the children of C, procrea- 
tisy this limitation (hall c.xtend to none of his chidren born after¬ 
ward, becaufe no future ufe was limited to them. In this cafe, a 
ufe was intended to be railed prajenii to the heirs of Williain, 
Horn ; now they could not take as heirs during his life; therefore 
there being no perfon capable of taking, it muft be void. If it 
was defigned to operate in futurcy then there muft be a particular 
eftate lomewhcre to fupport the remainder till the contingency 
happens, which eftate muft be either expfeffed or implied. 
It is plain that here was no particular eftate exprefl'ed; then 
if it &ould arife by implication, it cannot be in the hufband, 

Co. Lit. I, Roll. Rep. 240. (t-) Cro. Eliz. 334. 

bccauf* 
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b^caufe there are no words which (hew any fuch intent. But if' ©Afrit 

:kn implied eftate^ for life fltould arife by conllruiSUon of law, it 

muft be in the wife, and thenftie dying before herhufband, that 

eftate was determined before the remainder to his heirs could 

take place, and therefore (hall never arife 5 neither could any 

eftate remain in the feoffees j for by one branch of the ftatute the 

pofl'eftion is given to the cejini que ufe^ and by another branch all 

the right is taken out of the feoffees, and given to the c^iui que 

uje^ fo that nothing remains in them; and it would be a very ab^ 

iurd thing if it fhould: for if a feoffment be to the ufeof him- 

felf and his heirs till a third perfon pay one hundred pounds, and 

then that he will be feifed to the ufc of that perfon and his heirs; 

now if any thing fhould remain in the feoffees before the payment 

of the one hundred pounds it muft be a fee Ample, and then there 

would be two fee fimples of the fame land; to avoid which the 

ftatute muft be conftrued to take the whole eftate out of them, 

and fix it upon the land, which by operation of the ftatute fhall 

give the ufe to every perfon in his turn according to the limitation 

of the parties (aj. And therefore it was agreed in Chiulletgh*s 

Cafe (^), that the ftatute does not transfer the poffellion to any 

ufe but fuch as is in being; becaufe it cannot be executed to a 

bare poflibility of an ufe, neither can it be limited againft the 

known rules of the common law fcj. 


* Curia. This is a future ufe, and no particular eftate to fup- 
port it j and no fuch eftate could arife until the wife died without 
ifl'ue, and fb the remainder is void. 

And afterward in Bafter judgment was given for the de¬ 
fendant Speed accordingly, that no eftate fhall arife by implication 
to the hufband; fuch a thing was never thought on in a deed, 
nor in a will but of neceflity. 


*['56 3 

Ld. Kay. 160, 
290. 314. 495. 
854. 

Prec.ChaD.338. 


There was a writ of error brought upon this judgment in par- Show. C.P. 104. 
liament, but it was affirmed. 


(a) I. Leon, *58. (0 See 1. Roll. Abr. 796. Cro, 

1. Co. « Eliz. 3 aX. 


Buckley and his Wife againft Collier. Cafe 59. 

Michaelmas ^erm, 4. Will. ^ Mary* Roll. 20. 


♦T^HE husband and wife brought an a<ftion on the cafe for 
work done by the wife during the coverture. 

The queftion vras, Whether they could join in this aftion ? 


An ajfumfjit by 
hutbapd and 
wile, for work 
dune by tlic »if« 


dutingthecoverture, is nor good.—-.S. C. 1. Salk. 114. 5 .C. 3. Salk. 63. S.C.Csrth *51. 1. Sid. 25. 
a-Sid. iz8. Cio. Jae. 77. Ld. Ray. 2x4. 443. 1031. ^050. 1208. 8. Mod. 26. -co. 341. 

10. Mod. 64. 162- Z05. 245. 264. 11. Mod. 177. 264. 12. Mod. 207. 246. 34^ 383. litzg. 

149.205. Stra. 61. 229. 726.977. 1094. 1120. 1167. 1237. 1272. 2. Peer '-v-ns. 4.(^6, 

|, Peer W^s. 37. 238. 4. Bac. Abr. 290. 306. i. Com. Dig. *• Baron and Feme’ ( W.}. 


In 
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BtfCKt£Y In trefpafs, they may join for entering on the land et herbani 
akdhisWjitk ipforum ibidem crefcem afportavit^ ^c, (oJ» ho likcwife wher^ 
agakft hulband has land in the right of his wife, as a jointure by a 

oLLiEK. hufband, and fhc is to have the lops and ihrowds of the 

trees growing thereon, and he who has the inheritance cuts them 
down, they may join in an action to recover damages becaufc 
it furvives to her after his death. 

But THE Court was of opinion, that in the principal cafe the 
declaration was' not good, becaufe the action was brought for a 
perfonal thing which would notfurvive (r), and inperfonal aftions 
the law is clear that they cannot join (d). 

(a) Cook and his Wife v. Carthrle, *5r-> for there no exfi/r/t firomyir 
Cro, Lliz, 96. made to the idfe to pay tlie money to her^ 

(^) Bradttock v. Scovel, Cro. Car. the duty belonged folcly to the-hutbandj 
434.. and therefore the law implies the promifd 

(f) Arundel v. Short and his Wife, made to him only, S. C, 3. Salk, 63^ 
Cro. Eliz. 133. See Bralhlord V. Buckingham, Cro.Jac. 

(J) Jmlgn ent was accordingly given 77. Z05. i. Sid. 25. Pratt and his 
for the detendanl, S. C. r, Salk. 1 r4. Wife v. Taylor, Cro. Eliz. 61. Hel* 
quod querent nil eajtiat^ (Sjc, S. C. Carth. liar's Cafe, Stiles, 9. 


Cafe 60. 

Trovt rlies for a 
bond and w,it' 
rant, d'.'fc'hed 
as f'.r periods and 
ebotteh of the 
plainiiff. 

Poft. 321. 

I, Roil. Ahr. 5. 
Cro. hliz. 819. 

* [ 157 ] 

Cro. C ir. 89. 
Cro. Jac-638. 
Hard. 111. 

1. Salk. 2S3. 
Ld. Ray. 276. 
588. 824.1181. 
szig. 1529. 
J2. Mod. 3. 
a. Peer Wins. 


Cook agatnji Bofingcr. 

^^ROVER. The plaintiff declared, That he was poflefled 
dc bonis et catallis fequen. ut de bonis et catalUs fuis propriisy 
VIDELICET, de uno feripto ohligatorio et und warrantidy is'e. 
The defendant pleaded in abatement that the bond and warrant 
were not chattels. 

Upon a demurrer to this plea it was faid, that neither the bond 
or the value thereof can be demanded by fuch names as bona et 
catallay becaufe (as the opinion is in Telverton) [e) a bond will 
not pafs by fuch general names, * In detinue the thing itfclf 
miifl be fpecially named, becaufe it is to be recovered in Jpecie : 
the fame reafon may govern this cafe. 

But it was anfwcred, that by a gift of “ all his goods and chat- 
“ tels” a bond would pafs ; and this was the opinion of Frnfc- 
HERBERT, ill Dyer (/). 

And to his opinion the Court now inclined. 

267. I. Com. Dig. 8vo. 311. 

(e) Channel v. Rowbotham. Yclv. 68. (/) Dyer, 5. b. 


Cafe 61. Rudd Fofter. 

If the viUof Jl. "O EPIvEVIN for talcing of a gelding. The defendant jtiftified 

contiibutetothe by virtue of the ftatute 43. Eli%. c. 2. for money due upno 

rtp-iirs of tlie Yhe parties being at ifliic, it was tried at the bar. 

vhurcb of ^ " 

and perform nil its marriag.’s, burials, chrit^enings, and other parochial rites in the parifh of B» 
it ilull be confi(!ered.,«$ a part of that parilh at the rime of making 43. EHx. c. 2. although it had 
before a chapel of its own and diAinft cenft \bles bduitgiiig to it.—^S. C. Salk. 501. ». Salk. 57*. 

Rayin. 67. Co. Lit. 115. i. Lev. 78. Hrb. 296. L 4 Ray. 549. 1013. 8. Mod. 39. 61, 

10. Mod. 81. 12. Mod. 440. 504. 546. Fiizg. 297. Stra. 56. 630. 1C04. 1071. 1114. 1143. 

4. Com. Dig, ** JuRicuof Peace" (B. 66 ). 


The 
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The queftion was, Whether the vill of Stratton was in thp na 
rifli of Biggle/wade^ in Bedfordjhire-y or not ? ^ 

The poor’s rate was admitted*; and the evidence to prove it to 
be in that parith was, that there were but two churchwardens 
• and two ovcM-feers of the poor, and that marriages, burials, ajid 
chriftenings,andall other parochial rites, were done at Bi'rHeJwade 
and that the inhabitants of the vill of Stratton did contribute to the 
repairs of the church of Bigglejwade. 

On the other fide, to prove that Stratton was a reputed paritTi 
by itfclf at the time of the making of this ftatutc, this evidence 
was given : vr^. In the reign of Edward the Third thtre was a 
public chapel there, where the people went to hear mafs^ and that 
divine fervice was read in that chapel at the time of the makin<>- of 
this ftatute. Then it was proved, that a rate was made there in 
the year 1654; and that formerly they had diftindt confhibles, 
and repaired their own highways till the year 1634; and then t!ie 
difference between them was fettled by the Judges in their circuit. 

They would have this like the cafe between the parilh of ‘ifa- 
teridge and llatfidd (a)^ which was a fpccial verdidt upon ihis 
ftatute : The plaintiff lived in Tateridgc and had no lands iwHat- 
fields but had lands where he lived ; he was rated to the iioor of 
Hatfield-y but becaufe at the time of the making the ftatute Ta¬ 
te ridge was a reputative parifb, and had diftindlconftablcs, church- 
W'ardens, and overfeers of the poor, and made their own rates and 
^ afleftTments, which were levied by their own officers, for this 
rcafon that was held to be a diftinct parifh fr-.)m Hatfield, But 
Stratton was not fo much as a parifh in reputation at the time of 
the making of the a<ft, and fo ne-t like that cafe ; for all that was 
proved was, that they had made rates fmee the ftatutc, and had a 
chapel before ; but making rates will not makp it a pariih without 
all other parochial rites. 

And therefore it was held to be a vill in the parifh of Bi-r- 
glejwade 


Rv>a 

againjt 

t'osTic«4 



(rt) Nichols V. Walker, Cro. Car. 
394»j and fee Hiltun v. Pawle, Cro. 
Car. 9?. 

Rex V. Denham, Burr. S. C. 35. 
the cafe of Brewcomb Lod^e, 2. Salic. 
501. Rex V. Rufford, Strange, 512. Rex 
V. Welbeck, 2, Stra.i J43, Rexw.j 
tices of Bedfordihirc, Cald. 167. Rex 


V. Juftices of Peterborough, C.Md. 23*. 
Rex V. Ronton Abbey, 2. Term. Rej,. 
207. Rex V. Tamwalk, C ild. 2. I<ex 
V, Sir Watts Horton, i. Term Rep. 774. 
Rex V. Leigh, 3. Term Rej). 74*1. h c\ 
V. Newell, 4. Term Rep. '260. 56b. 
The above cafes are coHeiied in Mr. 
Conft’s Edition of Botl’s Poor Laws. 


Hoyle againjl Pitt. 


Cafe 62, 


TpEMBERTON, Serjeanty moved in an appeal of murder, that 
the appellee having pleaded a convi<ftion of manflaughter at 
the gaol delivery at the Old Bailey, and that he was allowed 


flaugbter, omitting the authority of the court, cannot be amended._S. 3. Salk. 

3. Lwn. 268. i. Salk. 47. 53. Ld. Ray. 141. 968. 1061. 1303. t. Coni. Dig! 

\*» tJ. 1.}, 


To an a].'peal of 
mu’Jer-, a flea 
of co/l- 

vifi of man- 
3S. PoR. 3{)6. 
“ AmcnrimenT* 


ills 
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Hotee his clergy; but not (hewing by what authority that court wa^ 
held, that therefore the plea might be amended, it being befofe 
Pitt, joined or demurrer* 

But the Court doubted whether this could be done by law; for. 
the appellant could not amend, and therefore there was no reafon 
why the appellee (hould have that liberty. In this cafe if you 
amend, you make a new roll (e); it is not like other cafes of 
amendments, where all is in paper, and warranted by the ufage of 
the court, for this is all upon the plea roll. No (tatute extends 
to amendments of either fide in an appeal and it is not war* 
ranted by the courfe of die Court. 

(,) I. Stra, 1026. exprcfsly excepted.—But by the eommo» 

{b) By the Itatutes 8. iten, 6.C. i£.; lav/, amendments may be made in crl* 
8. iiw. 6. c. 15. 5 32. ffiw. 8. c. 30.; minal proceedings, Ld. Ray. 968. 1, 

18. Elia. c. 14.} 21. Jae. i. c. 13.; Salk. 47. Stra. 1026. i. Lev. 189, 
and 16. & 17. Car. 2. c. 8. which enable i. Saund. 249.; and fee Rex v, Wilkes, 
amendmcnis after verdift, all and 4. Burr. 1527. where all the cafes are 

indifimenis, with the procefs thereon, are coUedled, and the point difculTed at large* 


Cafe 63. 


The King and Queen agahft Hicks. 


An 
pn a 
tute 


hformaiiott A jyT INFORMATION was brought on the 5. Eliz. c, 4. againft 
^muft ^ be Marmadukc Hicks-, and it was laid in Middiefex in the name 

brought in the Samuel Astry, for exercifing the trade of a grocer hy 

couniy where tlie fpacc of three months, not having ferved as an apprentice for 
the cffence was feven years to that trade, contra formam Jlatuti, fSc. The de¬ 
committed; but fondant did not live in MiddUfex, nor ufe the trade there, but in 

am a3ioit of debt ..u * * 

.. . another county. 

t/iojgh -And upon a demurrer the defendant had judgment, becaufc 
the .iftence was this information being grounded upon a penal faw, it ought to be 
conrimittcd eJfe- Jaid in the proper county where the * offence was committed, and 
whtsre. the where, by the exprefs words of the ftatute of ..21. ^ac, i. 

*f ^59 J c. 4. It is true, an action of debt will lie upon the ftatute of 
S. C. 1. Salk. S' Eliz. c. 4. in Middiefex [a)^ though the offence was done in 
’ * Cumberland, becaufe the ftatute of King fames did not intend to 

8. C. 3, Salk, deprive the courts of of fuchadlions, but only of thofc 

350. which might be brought before juftices of aftize, or of the peace; 

8. C, la. Mod. now informations may be brought before them as well as in this 
i°Vent 8 courtbut debt cannot. 

1. Lev. 249. 1. Sid. 400. 5. Mod. 425. la. Mod. 2x3. Ld,Ray. 10x8. Ii88« 

Stra. 415. 776. I. Com. Dig. ** Afijon” (N, 10.). r 

(aj Wade, Tam, v. Ripton, i. Sid, joj ; wd Barnes, Tam, v, Hughes* 

I, Sid. .;oo. 


Beimet 
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Bennet againft Prefton. Cafe 64. 

A PPEAL OF MURDER. The writ was concluded thus, « et a writ of an- 
^ «« habeas ibi tunc hoc breve:* The count was, that the de- ptal con MinR 
ceafed was at the parifli of Clapham in the peace of the king fuch a “ 

•day and year, and that ante meridiem ejufdem diei venerunt ptuedtUi \\ 
WiLLiELMUS Preston et quidemlJ aniel Scholy, kc. ' ‘**‘^“’* 


for lure lhall be 

The FIRST EXCEPTION was taken to the writ becaufe of the ** 

word “ tuncy* which is never ufed in an original writ. ^ 

To which it was anfwered, that if that word had been left out, J fc* 
it might have been very well underftood, for habeas ibi hoc breve is Saimd. 'o8« 
well enough, and tunc is but furplufage. In an audita querela it * p 
was fet forth (a), that the plaintiff captus fuit virtiite brevis mjlri l\ ConI?* 
Judicialisy which word is not in the register, and it was “ Pleader” 
held furplufagey and the writ good. (C.28.) (E.iz.). 

The second objection was made to the count, vi%. It is An .nppeal of 
faid, that ante meridiem ejufdem did the appellee catne, &c. and murfler, aiiedg- 
does not mention what hour; now the Itatutc of Gioucdlen-C{mitii& 
the certainty both of the *y and hur, b'c. mle” 

The anfwer was, that the year and day fliall be accounted from 2 v^is futficU 
the day of his death, and the hour is not material j for if it had ently certain. 
hem circa horatnodavamy it had been good. Poit. 292. 

Raft. Ent, 53. Co. Ent. 50. Siam, P. C. So. i. BuJft. 82. a. Inft. 318. Cartb. 17. 
3. Mod. 158. Ld. Ray. ai. 1273. i. Lev 140. 2. Hawk. P. C. cli. 23. f. 87. 

Another objection was, that It is faid “ veneruntprtcdidi E'^lfe z«//» wiij 

“WlLLIELMUsPRESTON^fy«/V/t7/iDANlKI.ScHOLY,&C.”which 

is infenfible and falfe Latin ; for to fay preedidi when there is ° 

but one mentioned before muft be naught, and cannot be furplujage 

in an appeal; for if the word be wholly rejected, then non conjiat ' • . 

which of them killed the perfon ; and if it be not rejedted, then 

there is an adjedtivc to a fubftantive not named before: and quidem 4. Co. 39.' 

ioTQuidam is falfe Latin: fo that this count is neither fenfe nor gram- 10. Co. 133. 

m ir n. Co. 32. 

Cro. Eliz. 108. 

* But it was anfwered, that falfe Latin will not vitiate indid- *■ Leon. 73. 
mentsy neither fliall it be allowed to make void declarations in ap- * (" 160 ] 
peals; it may abate an original wr.ty but (hall not make any ju- 
dicial writy count, or pleading vicious ; fo is the fecond refolution 239. 1223. 
in Ofborn's Cafe (b). It is true, in an ajjke the writ was, that 139+- 
the flieriff fliould fummon the tenants quod fmt coram prof at. Juf- * 3 ^ 7 . 

dciariis apud TVeJim. and no Juftice^were mentioned before, but J54. 


writ was not abated for this omiffion; the judgment was only 
flayed a little upon the firft opening of the fault (c)y but it docs 
not appear that it was made void for that reafon. 


(.1) Arundel V. Morris, i. Leon. 73. 
{b) 2. Roll. Abr. 147. 

Voi,. IV. I 


(c) Plowd. 415. 
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HILARY TERM, 

The Fourth and Fifth of William and Mary* 

I N 

The King and Queen’s Bench. 

Sir John Holt, Knt, Chief JuJIice, 

Sir William Dolbcn, A>/r, 

Sir William Gregory, Knt, ■ Juficeu 
Sir Giles Eyres, Knt. 

Sir George Treby, Knt. jittorney General. 
Sir John Somers, Knt. Solicitor General, 


* Wcftcrjic cgLiinft Crefwick. 

T he plaintiff 1 VcJi:rn had obtaincdajudgrr.ent againft the 
defendant upon a bond, and by virtue tiicrcof had levied 
part of his debt upon I'oinc of his cattle, and fold them. 
This judgment was aftcrvi'ards fet afide. 

Tremainf., Serjeant-, now moved, that, fince reftitution was 
awafded to the defendant, the money for which tile cattle were 
adually fold might be brougiit into court for the benefit of the 
defendant, who was then a prifojicr in the king’s bench, 

But this was difallowcd. 

Then he offered to pay the defendant as much money as the 
-rottle were fold for. 

But that was denied likewife, becatife they might be fold for 
lefs than really they were worth j and if the defendant bring his 
action of trefpafs he will recover the full value, and therefore the 
plaintiff muft agree with him to prevent fuch an action. 


•[• 6*1 
Cafe 65. 

If judgment b« 
fet afide, jdfter 
execution inpart 
levied, the plain¬ 
tiff, on reftitu- 
tion of the goods 
levied being a- 
warded, cannot 
pay, either to the 
defendant or 
into court, the 
moneyfor which 
the goods were 
fold. 

S. C. 3. Salk. 
21 ^. 

Cro. Jac. 698. 
z. Salk. 588. 

1. Sliow. zSi. 


Fatifon 



Cafe 66. 

If tht. name of 
the dejtudant be 
inferted in a de¬ 
claration inficad 
of the name ot 
the plaintiff, it 
is ctired by the 
verdi£t. 

* [ 162 ] 

Cio. Jac. 67. 

3 . Sera. 551. 

1 . Rac.Abr. 
S08. 

Cow|>.407*4.7.?. 

3. Term Rep. 

783- 

4. Term Rep. 
228. 


Hilary Term, 4. and 5. William & Mary, In B. R. 
Patifon againfi Milton. 

DECL ARATION WHS thus : “ WlLLIl'.LMVS P/VTISOW 
■* “ queritur dc \V illielmo Milton in cnjhdta mar. marcjciil. 

“ ‘i/'c. pro eo videlicet quod cam Williklmus Fatiscn (iiil'catl 
“ of MiLTon) indebitatus fuit Willielmo Patison, &c.” 

* After a vcrtlict for the plaintift, it was moved th.it it might 
be amended, for it was a plain miltake of the clerk to make the 
plaintiff to be indebted to himfelf. 

And THE Court ordered that it fliould be amended accord- 
ini'ly without the help of the ftatute ; as where an action on t!jc 
cafe {a) was brought againft an executor upon the promife of the 
teflator who pleaded non ajjumpfity and laid nothing as to any pro- 
jTiife of the teftator, this was held to be good enough after ver-* 

DoLiiKN, JnJlicey faid, that “ quidem tamen Johnson, 
without naming liischriftian name, was held good j for, as Twisdfn, 
yujiice,^ laid, he would intend his name to be quidani. 

But a declaration in the common pleas was, vise., that the plain¬ 
tiff indebitatnm fore to himllif; and afu-r verdict for 

the*plaint!fF, this was moved, and (as it was affirmed at the bar) 
he could never get judgment in that court. 

(a) Latch. 135. Noy, 38. Cro. Rep. 5157.; Harvey v. Stokes, Com. 
EliZ. 435. 904. Rep, 566. 

(^) Sec BlacUlxk v. M.iriner, Cum. 


Cafe 67. 


1 he Kiner and Qiieen a<yah}fi Tiickcr. 


An attainder in p'BR-OR to rcvcrfe an attainder in high ireafen committed in tho 
high treafon le- ^ Well r>f England. 

following rca- indicT^m^nt was, that the defendant and another, ** not 

fons. having the f. ar of God in their hearts, nor conluiering the duty 

S. C. 3 Lev ** of their allegirnice, but being feduced, tec. proditori'e compafj'a- 

396. * “ verunt to kill their fiipremc and natural lord,” and that they 

S. c. ». Salk, waged war “ prorUtorie againll the king, thtir I'upreme, right, na- 

^ 3 ®* “ tural, and undoiihtcd lord, ccc. contra pacenu iffc. ct contra for» 

a. C. Comb. „ .. J 


* 57 . 


1 . 


S.C.Skin. 338. Upon this Indiidnnriit th y were arraigned, et per curiam allocut, 
S.C.Carth.^^,7' dicy had to Ik)', he. jcparatim dicunt,, iffc. 
c# ivioci 

* *** ' 'Fhen the judgment was thus, “ r.W.'w///r, 

5.,g^ “ catiir,^ ufque ad g;ao!tim^ iffc. ct ahimle nj'mc ad locum exccutionis 
. l\ “ irahantui^iffc. etfuperfareainibid<niper eollum fufpendarJur, iffc, 
“ et interiora Jua extra ventres eorum et utriufque eorum capiantur^ 


S. C. Holt, 6 
S. C. Show 
C.186. 

. .1. I.G. tt zpjiiqju' viventihus coniburantury iffc. quoilquc corpora eoritm^ et 

*’ utri.ijqiii coruni-^ in qiu'.tuor partes dividantury iffeP* 


This 
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This caufe depended many Terms before it received any deter- Th» Kih9 
^lination by reafon of the many exceptions which were made botJi 
to //>^ Imlihment^ and to the jueJgrne?it. 


ar 
•1 • 

TuI-'KKR. 




And first as to the judgment, 

* First, It was that they fiiould be drawn to the place of exe- A j 


[ '‘''S 1 


.a 


cution, and does not fay fvper hurdellum\ and fo is the cafe in |ogh ti-. as.om 
Staundford («), and in the Year Cook (b)n '] ^"7 

To which it was anfwcrcd, that moft of the precedents arc 
otherwilc ; it is left out in the Third bijlitutes (c), wiicre tne form « to the pine 
of the judgment is fet down by my Lord (kkc. whofc audiority ' of execution’* 
may be oppofed to that of yujtice Staundj'ord [d). to <ay 

“ upon a hur» 

“ die.'’' —Staunf. loz. liSz. Co. Eat. 361. Plowd. 387. 2. Hawk.P. C. c. 48. f, 3, 

Sf.condly, It w^as a judgment againft two defendants, and it Judgment a- 
isfaid per collu?nfulpenda»tur and does not fay ^'‘uterque eorum 

collumfujpendatur {e):* u,® 

*• ntek,” is good without the addition and each of them."— S. P. C. iSz, 3. Jnft. no, 

PJow, 387. Co. Ent. 361. 7.. Hawk. I’. C. c. 48. f 3. noiii. 

Thirdly, It is alfo faid, that corpora eorum in quatuorpc.rtcs So alfo to fay, 
“ div'idantur^’ witM.ut tii ie v/ords, viz. “ et corpus tdriujquc “ '*'® *'<*- 

** coruii'i* for oiherwife it is not fenf.-, and it Ihal) not oc laken I*'m*’/ 

rea..cr. \G Jmgiila jtngulis. Lut this was an cxccpaon only inen- »• hm 
tioiied, and not inlilled on {/). 

** and the body of each of thsm." — 3 . P. C. 102. Plowd. 387 

Fourthly, “ qid.d jeer eta mc7nhra a?nputentur.” This part Judgment in 
of the judgment was left out. It wms pronounced by my i.oRn 
Chancellor Finch in my Lord Staj/'jrd’s Caje (i^) upon de- T'EW'f w' hout 
Date With the Judges wJut judgment muit be given lor a peer. t- creta mtmbret 

But as to that, it was faid it was omitted in all the entries 

and ancient records; and that it was well comprehended in this 8- Inh. 7ro. 
judgment by the word “ interiora^’ and that it was not in any 
judgment till the judgments againft THE regicides (A). Sum.'Ies! ** 

2. Hale 397. Skin. 441. Caith. 3J?. 2. Hawk. P. C. c. 48. f, 3. netis» 


oiliy uien- n See. ’ is 
good, wiiliout 
Co. Enf. 361. 3. ln(t. 211. 


(rt) Staunford’s Pleas of the Crown, 
181. 

(6) I. Hen. 7. pi. 29. 

(c) 3.1idt. 210. 

(d) This exception was over-ruled, 
S. C. Caith. 318. S. C. Comh. 257. 

(1:) This exception was over-ru'.td, 
S. C. Carth. 318. See the Ilatute 30. 
Qeo. 3, C. 48. infra. 

{/) This ohjedlion was over-ruled, 
S. C. Carth. 318. 

(i) 3 * St- Tr. Harg. Ed. 214. 

(A) This objedtioii, as well as the 
above, was alfo over-ruled upon view of 
feveral precedents both ancient and mc- 
dern, where, in judgments of high trea- 
fon, thefe particulars bad been omitted, 
S. C. Carth. gtg. j but many prece¬ 


dents weie produced in which they 
were inferted ; and on account of thefe 
vaiiaiKc.s tlic exceptions weredifallcwcd, 
S. O. Comb. 258. llu. ice S. C. i. i d. 
Ray. 7. where it is faid, that H01.T, 
Chief JuJli 'ee, declared, in the cafe of Rex 
V. iValcot^ pod. 395. that no notice was 
taken of the omitlion of the words 
** fecreta membra amputentur" either in 
the king's bench or in parliament, Acc. 
Show.P.C. 137.—Now by the Itatute 30. 
Geo. 3. c. 48. f. 1. the judgment againft 
any wonnan or women for high treafon, 
or for petit treafon, (hall be, “ that they 
** (hall be fcverally drawn to the place 
“ of execution, and there be hanged by 
the neck until Ihc or they be leveraliy 
dead." 

3 Fifthly, 
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Art^rdofNieH Fifthly, Upon the arraignment it is “ per curiam allocut, 

T*EAso>iagainft cc ^c.** what they had to fay, and does nolfay quilibet eorum tepara- 
twcH mult, in 
flating the ar¬ 
raignment, fay, This objection was likewife thus anfwered, that the defendants 
thatthe Court y^ere indidted for a joint offence, and having pleaded feverally, it 

« wiiat thw a«d taken that they were feverally afked the queftion, 

« wffe of them which iri its very nature intends afeveral demand (aj. 

** had to fay, why, Sec.'’—3. Mod. 265. i. Show. 132. 2. Hale, 217. 2.Hawk.P. C. ch. z8.f.6. 

An Indiament But SIXTHLY, the chief and moft material exception was to 
ofHiGH TREA- }n,(Ji£iniient, that it did not conclude contra itveantia fute 

soNiserroncous 1 
unlefs it con- debitum, 

elude contra h jq thofc who argued to fupport it, faid, that fome 

dthoo^h ^orni^l parts were requifite to an indiftment; but if the body of it 
there*are words contain what is efl’ential and comprehenfive of the fait, it is fuf- 
tn the body of ficient. Now here the fa6t is fufficiently fet forth in the body of 
the indiament the indictment; there are feveral aCts of treafoncharged in it; and 
that are **^***^ it is laid throughout to be proditoru^ which mufl: be againft his 
the party com- natural allegiance, for an alien enemy cannot be thus indicted, 
mitced the of- * It is true, the law will not fuffer facts to be made out by any 
fence “ centta ftrained conllruCllons of words or inferences; but that cannot be 
dominum regent ohje<Stcd here, becaufe it is faid, “ that he, not weighing the duty 
**fupremum,ve. cchis allegiance, did levy war againtt his undoubted and true 
“ lord contra fonnam Jlatuti^** which are words enough to fupply 
the omiflion of the otlier, and to make it plainly appear that it was 
againft the duty of his allegi.'ince.—'J his was enforced from fome 
authorities which had fome rcfemblance of this matter : As in an 
Lev. indictment for murder, it was omitted that the perfon flain was in 
pace Dri^ for it might be that he was in the fault; yet it was held 
good (b). So for a riot, “ cont) a coronam** was omitted in the 
indictment, yet it was not quaihed, becaufe thefe and fuch like 
words are only in aggravation of tiie ohence, and not of abiblute 
ncccllity to be uftd in fuch proceedings (c). So likewife ex ma^ 
litid fuu pr/fcogitatd was left out of an indictment for murder, but 
4. Cobi. Dig. it was not qualhcd for that reafon, beenuft-the word;««r</r/2t;//in 
\ that cafe (c/), as well as proditorie in this, implies that one was 
L Hawk. P.C. done out of mtilice, and the other againft his allegiance (c). * 

c. 25. f. 55* Then it was infiftcd, that there have been many precedents 
without thefe words, andinftanceJ in Sir Henry Hutu 's fdafe[f)^ 
and in Cotton and Mejjhiger's Coft (g}j and many iiiore, and yet 
the indiClmcius were good; for if thofe words had been inferted, 
jt had been only a formal conclufion from the premifes in the in¬ 
dictment, and therefore lhall not vitiate it being omitted, 


«* ram, natura 
** Itn^ et indu 
** bitatum domi 
** num fuum'' 

* [ 164 ] 

S. c. 3. 

396. 

Dyer, 145.155. 
Co. Lit. 129. 
Hob, 271. 
j. Roll. Rep. 
183. 

2. Salk. 630. 


I, Bi. Com. 370. 
5. Bac. Abr. 
X09. 


(a) This exception wasalfo over-ruled 5 
for by Holt, Chief Jufticef they arc Jt ■ 
faratim ailocut. viz. fecundum fubjefiam 
materiam, tlieir otfcnces being feveral, 
S. C. Skin. 338. 

(i) 4. Co. 4t, 42. 


(f) 2. Roll. Abr, 82. 
(d) Dyer, 68. 

(«) I. Built. 93. 

(/■) 1. Sid. 35S. 

U) I. Kelyngc, 70, 
Trials, 581. 


a. State 


Bcfides, 
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Befides, this is an indiilnient grounded upon a ftatute {a) which 
<^oes not prefcribe any form ; and the defendant being found guilty, 
and judgment againfl: him, it (hall be intended, that what he did 
was contra formam Jlatuti.^ and by confequence contrary to his al¬ 
legiance. 

But this was denied, becaufc the offence in the indictment was 
treafon at the Common law, of which the ftatute was only decla¬ 
ratory, and therefore the concluding contra formam Jiatuti will 
not make it contra ligeantia debittwu 

Pemberton, Serjeant-^ contra, 't'herc was never yet any cafe 
wherein this point was contefted and fettled. The doing a thing 
againft his allegiance is the very foundation of this indidtment, 
and yet it does not appear that any thing was done contrary to it; 
*■ It is truci this indi«lftment fets forth, ‘‘ thatthe defendants, not con^ 
“ fidcring the duty of their allegiance, did levy war contra natu^ 
“ ralem fuum domintm now this may be intended as well againft: 
the king in his politic as in his natural capacity. There is ale- 
gal as well as a natural allegiance, and therefore if an alien ami 
come hither and c<'>mnilt treafon, the indidtment muft conclude, 
contra ligeantia’ fuev dehitum ; but an alien enemy cannot be tried 
by the common law, but by fpei;ial commiflion to the conftable or 
niarlhal j and this was Perkin tVarbeck'l Cafe { 1 ) v/ho was never 
under the king’s protedtion, and therefore his indidtment could 
not conclude contra ligeantia debitum\ which (hews that thefc are 
words of fubftance, and cannot be fupplied by any intendment what- 
foever; for if it be treafon, itmuft be againft allegiance, and ought to 
befo exprefledin the indictment. Thisisngreciibleto theopinionof 
my Lord HonART in Courtcen's Cafe (c), that an alien m amity 
with us and living here, is under the protedtion of the king, who 
is doniinus fuus^ though not naturalis 5 and if fuch an alien com¬ 
mit treaf.n, the indictment muft conclude contra dehitam allegi-^ 
antiam. And if it is lb in the cafe or an alien arni^ d fortiori it 
ought to be fo in that of a natural iubjedt [d). 'I'he c.jnclulion of 
an indidlrncnt goes to all, and there foi e agreeable to this is the rca- 
Ibn »)f the law in other cafes ; as in Iclony, if cenU a pacem be left 
ou^ tlie indidtment is never good (f). So in burglary, though 
there be fufficient in the indictment to imply rhe fail done to be 
burglary; yet if the wovdi bnrglariter be left out, the indictment 
is naught if). "I'o fay juratus eft equum will not imply feloniccj 
neither will carnaliier cognovit liippJy the word rapuit^ for thela 
arc terms of art, adapted by the policy of the law to particular 
offences, and cannot be fupplied by intendment [g). Before the 
ftatute of 37. Hen. 8. c. 8. the words‘z>/ et arniis were fo material 

(«) *5. Edw. 3. c. a. 2. Hawk. I’. C. ch. 25. f. 92. 

(*) (/) C-O. ^9* 121. Cro. 

(c)Hob.27i. 7iCo.6, 7. Co. XI. Eliz. <)2'’. 2. Hawk. P.C. cb. 23.^97, 

(tl) Co. Lit. 129. and ch. 25. f. 55. 

(c) t^oke’s Ent. 253. Raftal’s Ent, (l^) S. 1*. C. 96. 2. Hawk. P. C. 

afij. Roll. Abr. 82. 1. Mod. 78. c. 23. f. 79. and c. 25. f. 56. 


If an indtfiineitC 
for high treafon, 
the conclufion 

“ againfi . tbt 
** form of the 
** 'will not 
fupply theomif- 
tion of the words 
“ againfl bis 
** rslhgianet»\ 


•[165] 



Thr King 
iiNi> Qsiem 
agtii»li 

Tvckie* 


* [ i66 ] 
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in indiftments, that many were reverfed where thofe words were 
omitted (a), and though they were only formal words, and notp 
material as thefe, yet they could not be left out without the aU"* 
thority of a parliament. To fay that murdravit will fupply 
niiilitict jnd prtfco^!tutcannot he Jaw (/f) ; and therefore the print 
in Dyer is /aJ/e (cj. Lastly^ Hera are no words in this indie}- 
jnent roru])pJy the dcfecH: of thefe words, contra Ijycanthe ftieff de¬ 
ll turn. T'he * word “ prod!torie** will not do it, becaufe a man 
may be treacherous and not adt any thing againft his allegiance; 
and as for ti e claiife, “ contra naiuralem fuum dotninum-P* the in- 
didfment had been good contra regem only, without thofe words, 
fo as the concIuHon had been “ contra llgeautia fua dehitum j” 
therefore thofe words cannot fupplvthis omillion, bccaufe it would 
be very abfurd to fay, what is nccelTary (hall be fupplied by that 
which is not. Upon the whole matter, it would be dangerous to 
admit innovations in indidiiiients; and therefore the ufual form be¬ 
ing to conclude after this manner, it muft not be omitted, cfpe- 
cially con/idering th.e reafon of the thing ; for allegiance and pro- 
teCiion are correlatives, and do mutuo Jc toll! ct ponere. 


'ruF. Court, held that for want of concluding with thefe words, 
“ contra ngt nnthe jiue dehitnmD the indidtinent was crroncou*; ; 
and thatfucli an omifiioii will make it fo, though there are words 
in* the body of the indidbnent which tnntatnount^ becaufe a man 
may levy war, and not he guilty of the offence as laid here ; for he 
imy be an runny ; and that was thercai'onin Cafe [d) 

why that inJichr-ent was not concluded contra ligcantia; debitum* 
But there are no words in this indidtment to fupply this otnillion j 
f<;r “ dcbitnr.i ligeanUee fua- 7n'initHc ponderans** will not do it, be¬ 
caufe a nam \:yr.y not coniider the duty of his allegiance, and yet 
do nothin ;; winch is contrary to it. h hen “ contra dominum re- 
“ gern -'cruni-, ct natural: n: drminum fnim^ iScD will 

not help it, hccruj'e thefe w’ords are not always ell'cntial in an in-- 
dietment; they 1 gnity no more than to ihcw that the offender w'as 
born in En jnnd \ they are words fnoerabundant, and were added 
to indiclmeiits in l itter times j for the old W'ay was to let forth the 
offence to be contra dotnlnnm regnn only j fo that words which are 
not neceii’ary in an indidhiv. iit, (hall never be conflrued to fupply 
the oiniillon of thofe which are abfelutely ncceflary. The very 


(ll) 

Cm. Jn 

c, 47?. iikirt. 

426. 

2. L'. v, 

2/ e 

IT.i'f, 187. Str;;. 


Hut f e 

: 2. f-' a.« ! 

k. P. c. 2^ f. 

CO. 

and qi 

. and t ■ 

c.ifc cf Rfx 'll. 

Bur- 

rid-';. 

3. P j. ' VI 

i-’itis. .i6> 4 S. 


{ei 

K.o. AIm 

. “ Indidt.i'.i'n 1 

)I. 7. 


2 ft;iv.k. P. C. c. 23. f. 77. aiiil c. 25. 

f. 

(£■^ Dyc', ■:r4. p! e,S. Thi; fitirion 
i;( Dvdt lo'X ri|,t A, fX .rt.:l:ttu 
f> i^iOgtUnu :viultum f-^i If r.t f'. U.o- 

7,ii J tiiins Cl utinm pli f'V. rt 

pi .t'liirJui A. ll.j'chnice inU-fi.it 


ft MUKiiRAViT. The qoeftion vias, 
\Vli< tli'.-rthU w'nhmurdtr^oTnn\y homicide} 
All.; it *as itlolvcd, “ that without this 
“ woid ' fftuidravit' it if only liOiiiicide.'’ 
Sfi: the New Kdicion of this worlj hy 
J. V'.iillant, i:fq. lyyj. 

(</) 7. Co. I. See alfo Cranburn's 
CaR, Salk. 633. ; Dr. Storey'.s Cale, 
lJy:r, aqS. pi. 29. and 300. pi. 38, ; 
and the c.R; of Eneas Macdonald, tot'- 
tei \ Cro. Law, 59. 183,186. i. Hawk, 
P. C. c. 17. f. 5. 

offence 
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ofFence of treafon is, becaufe it is committed contra ligeantia de-^ The Kik* 
the other words are but an aggravation of the offence, andQjokem 
and the omiffion of that claufe can be no more fupplied by the 
adverb^rtf^/V^ri^jthan the worAfeloniceco\i\dii\i^^\yclintrapacem{a), 

* It would be very ftrange if the omiffion of contra pacem in an in- * 
‘didlmcntat the common law, and contra formam Jiatuti for an 
offence committed againft a particular ftatute, fhould be error, 
and yet an omiilion of thefe words fhould be none. It is probable 
this may be a rcafon for the making of the ftatute of 29. Eli%. c. 2. 
by which it is cnadlcd, “ that no record of attainder of treafon 
“ lhall be reverfcd where the party attainted is executed for the 
“ lame offence j” for before that ftatute there were few prece¬ 
dents which have thefe words, and fincc the ftatute there are few 
or none, befidcs this, wherein they arc omitted. It is true, there 
arc feveral indictments in the reign of Henry the Eighth againft 
offenders for high treafon^ which was made fo by fome new fta- 
tutes in thofc days; as denying his fupremacy, &c. in which in¬ 
dictments thefe words were omitted j but the reafon was, becaufe 
they were new treafons created by particular afts of parliamenf, 
and it is probable that the proceedings in thofc cafes begat this 
error. 

And for thefe rcafons, in Ecjier Term in the fixth year of TEfl- 
liam and Mary^ the judgment was reverfcd ; which reverfal was 
afterwards, in Hilary Term in the feventh year of William^ af¬ 
firmed in parliament (^), 

(a) Cro. Car. izo. 

(/>) The judcmtnt was affirmed hy ons voice only, 3. Let, 396. 



Harcouut againft Fox. 


Cafe 68. 


"DY the ftatute 37. Hen. 8. c. i. it is enacted, “ That no per- By 37. Uen. g. 

^ “ foil ftiall be nominated and appointed to the office of cujlos *• 

“ rotulorum but fuch as fliall have a bill figned by the king’s hand «»“- 

“ for the fame j which bill lhall be afufficient warrant to the lord «'appoint*a fit 

“ Aaiiccllor, or lord keeper, to make from time to time com- « and able per- 

“ million or commiffions, alfigning and authorifing the fame perlbn to bold 

w to be cu/ios rotulorum^ until the king has by another bill, ligned of 

® “ clerk of the 

** peaeCf during the time that the faid cujios rotulorum fhall occupy the faid office of cufios, fo as the 
** faid clerk of demean himfelf jufily and honeltly.*’ By the 1. IVill.fst Mary, c, 21. f. |, 

the cuftot is authurifed to nominate a clerk cf the peace “ for fo long time only as fuch clerk of the peace 
fhail well demean himfelf in his faid office.” An appointment made by a cuftot, un<jer thefe 
fiatutes, is, as to him, an appointment/or life, and therefore the r/rri f the peace {0 app.>int«d 
cannot he removed from his ofi'ice by the fame or .any fucceeding cuftot ; but by the fame Uatute 
I. fVilt. €sf Mary, c, 21. if he do not “ well demean himfelf in his office” the sessions of the 
county, on application and proof made as the adl requires, ni.ay remove him.—S. C. 1. Show. 426, 
506. 516. S. C, Comb. 209. S. C. iz. Mod. 42. S. C. Holt, 189. S. C. i. Ld. Ray. ifi, 
S. C. Show. P.C. 158. Ante, 32. Co. Lit. 42. i. RoU.Abr. 844. i. Show, iSz. 6. ModJ 
193. 4. Com. Dig. 154. z. Bac. Abr. zyz. 


« with 
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✓ 

XARtfovKt •* with his own hand, appointed, and ordained, one other perfbtl 
u have, occupy, and cxercife the office.”—And the perfon (pi 
<« appointed ctijios rotuhrum fliall and may occupy, exercile, and 
enjoy the faid office by himfelf, or by his fufficient deputy. — 
“ And every ettfias rotuhrum fliull nominate, ele£l, appoint, and 
“ affign the clerk of the peace, and fhall give and grant the faid 
« office of clerk of the peace to an able perfon, to hold and enjoy 
•« the fame during the time that the faid cttjbs rotuhrum (hall oc- 
« cupy and exercife the faid office of cujhs rotuhrum^ fo that the 
« faid clerk demean him in the faid office ju:lly andhoncftly ; and 
« the faid clerk of the peace may execute the office by a deput/ 
** to be appointed by the cujioi** 

By the ftatutc 3. & 4. Edvj, 6. c. I. it is enafted, « That the 
“ chaliceller, or lord keeper, for the time being /hall, from time 
to time, without any bill or bills to be affigned with the king’s 
hand, name, ele<ff, affign and appoint fuch perfon to be cujios 
** rotuhrum within ever//hire, as by his diferetion /hall be thought 
“ able and meet to have and cxercifc the fame-, and that the faid 
perfon fo appointed, elected, named, or affigned by the chan- 
** cellor, or lord keeper, /hall and may occupy, exercife, and en- 
** joy the fame office of cujios rotuhrum by himfelf, or by his fuf- 
“ /icient deputy or deputies in as ample and large manner and 
Yorm, as if the faid adl 37. Hen. 8. c. 1. had never been made.” 

By the ftatute 1. lEill, tsf Mary, ft. i. c. 21. f. 4. it is enacted, 

“ I'hat the nominating and appointing of the cujios rotuhrum 
throughout all the /hires and counties of this realm, fhall be as 
“ is directed by 37. Hen. 8. c. i. any law, ufage, or ftatuteto the 
“ contrary notwithftanding.” 

By ftatutc I. Will. ^ Mary, c. 2i. f. 5 * it is further enabled, 
'I'hat the rotuhrum, or other perfon to whom of right it 
“ doth or/hail belong to nominate and appoint the clerk o'f the 
“ peace, fhall, when the office f)f clerk of t!;e peace ffiall be void, 

“ nominate and appoint one able and iufficicpt perfon refiding in 
“ the fiid county, for which he is appointed to execute the fame 
“ by himfelf, or his fufficient deputy, for fo long time only as fuch 
** clerk of tlic peace fhall well demean himfelf in his faid office” 

• r 168 1 ftatutc I. TFill. b' Mary, c. 21. f. 6. * “ If fuch 

^ J « clerk /hall niHilemeaTi liimfelf in the execution of his faid officej 
“ and thereupon a comphiint and charge in Vv^riting of fuch mifdc- 
meanor /hall be exhibited agaiiift him to the jufticcs of peace 
in their general quarter lellions, it lhall be lawful for the faid 
“ juftices, or the major part of them, from time to time, uppn 
“ examination and due proof thereof, openly in their fair! general 
“ quarter feffions, to fufpend or difeharge him from the faid office; 

“ and the cujios in fuch cafe may appoint another refiding within 
“ the county ; and if the cvjhs negledlor refufe fo to do before the 
“ next feffions after fuch refufal, then the jufticcs may at their fcf- 
** fions appoint one.” 


Alfo 
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Alfo by the faid ftatute i. Will ^ Mary^ c. 21. f. 8. “ ITje ^AncouKt 
^\cuJlos (hall not fell the office of clerk of the peace upon penalty 
“ of both being difabled to hold their refpe^five offices, and for- 
“ feiting double the value of the money fo given and taken, to b j 
« recovered by him who will fue for the fame by adion of debt, &c] 

*« to his own ufe, and the clerk of the peace before he enters upoii 
“ his office is to make oath in open feffions that he hath, nor will 
“ not pay any money, or reward for the fame.” 

The foregoing paragraphs are the fubftance of the fcvcral ftatutes 
relating to the following cafe. 

An indebitatus ajfi{7npjit was brought againft the defendant for 
receiving forty fliillings fees belonging to the office of the clerk of 
the peace of Middlefex, Upon jioji aJJ'iwipftt pleaded, the j u ry found 
a fpecial verdidf in which the aforefaid flatutes 37. Hen, 8. and 
I. Will ^ Mary^ were found : then they find that the Earl of Clare 
was, in the firft year of WiUioyn and AIar\^ conflituted by the ki/ig- 
and queen to be cujhs rotulorum for that comity, and that the of¬ 
fice of clef'k of the peace being void, tiie f.iid Earl did, by a writ¬ 
ing under his hand and feal, appoint the plaintiff, A'lr. llarcoun, 

*to be clerk “ for fo long as he fliould d -niean isimfelf well, &c.” 
and that he was duly qualified, &c. 'I'hey find that in the third 
year of IVilliam and Mary^ the faid ctijhis was removed from liis 
office, and that William Earl of Bedford^ by letters patents, &c, 
was made cufos in his room, who, by writing under his hand and 
feal, did conftitute the defendant, "John Faxy to be clerk of the 
peace of the faid county during the time the Earl fliouid enjoy 
“ the office of cufosy and fb as he well demean hiinf lf, dec.” that 
he was likcv/ife duly qualified, and tliat he took ujioa hiiii the exe¬ 
cution of the faid office, iuid received the fees, drc. 


The queftion upon this fpecial vordie* was, Whether foe plain¬ 
tiff being clerk of the peace by 'John Ear! of day had a * good 
title to hold that office during life; or, whether ii was dependent 
upon the ct^losy and determined by his rcino\ ai : 

And as to that, it was confidercil liow this office flood at the 
common law before the making d thofe of }i,.Kfy the 

Eighth 2 in^ Edtvard the Six thy and how it. flands at this time up<ni 
the new adt of this king. 

At the common law all officers of jiiflicc had efiates in their 
refpedtive offices during life, and could not be removed bur foi 
mifdemeanors : fo was the clerk of the crown in the court of kin;.*‘s 
bench and in chancery : fo arc the clerks in the exchequer and the 
filazers of the common pleas: and in thi.s relpcd, the wifdom and 
policy of the law is very great, bccaufc w.hen men held their 
offices for life, it was an encouragement to thcfaitidul execution 
of their duties; it was then alfo they endeavoured to acquire 
knowledge and experience in their employments, havhig a dura¬ 
ble and fixed efiate therein, and not liable to he. Uifplaced at the 

plcafurc 
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Harcowht 


Fox. 


the cujios but to the jufticcs in their fcflions j he has his fees 
wao’cs allotted out of the fines and amerciaments arning in t 

ts (b). He is incorporated by a fiatute; for in a robbery the 
Ired fhall be fued in his name [c). In the Year ^ookfd) 

... ... • 1 • • - ?/T*.. . r... . 
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pieafure of thofe who put them in («)• Now though it cannot, 
be feid that the chri of the peace is an officer at the common law, 
yet he fh.'H have an eftate for life in his office, becauie of ffie 
iniformity hetween him and officers of fuperior courts ; for h.s 
being nomiiutcd by the cujht docs not make him dependent on 
that officer any more than the ckri 0} aftcu, who is appointed b/ 
a Judge, but has an eftate for life, and no dependence upon that 
Tudge who made him. Neither is the clerk of the peace a clerk to 

and 
their 

•IIIIJIIC.XI trill. tJE LIXW IAI«%.v# -- 

court 

hundred- .... . 

he is called attornatus dom^ni re^isi he joins illueupon traverles j 
joins in demurrer (e) ; and in many other inftanccs he is, in the 
court of feffions, as the clerk oj" the crown is in the court of king s 
bench. "I'hus it flood before the making of the flatute of 37. 
Hen. 8 . c. I. the cujios at that time being entirely at the nomination 
of the lord chancellor; but by th.it law he is reftrained Jiih medo ; 
that is, he (hall ftill make a cujios^ but not without a bill figned 
by the king, appointing the perfon ; and by this flatute the clerk 
of the peace w'as made dependent on the ciijlos^ who could grant 
that office but only to continue during the time he was cujios j fo 
tbat when he was removed the other was determined. But it 
was found by experience to be very inconvenient that upon every 
death or removal of a cujiosy the king fhould be troubled by peti¬ 
tion to i'lgn a billy See. therefore * by the ftutute of 3. & 4. AWw. 

6. c. I. the cujhs is redored to his former right, viz. to be ap¬ 
pointed by the lord chancellor as if that aifl had never been made; 
but it does not mention the c/e^’k of the peace, fo that he remained 
as before. But then by the flatute of i. lyUl. cs* Mary, c. 21. 
he is likewife reftored to his former right; for now the flatute of 
3« & 4* i^dw. 0. c. I. is repealed, and the cujios is to be as directed 
by the flatute of 37. Hen. 8. c. i. and fo far it is a reviver of that 
law; but then it fettles in what manner he fliall appoint a clerk of 
the peace, viz. not for fo long time as he fliall continue cujios, but 
for fo long time only as the clerk by him named “ fhall behave 
“ himfelf well in the office j” and fo far it is introduftive of a 
new Jaw, or rather refloring the clerk of the peace to that an- 
tient right which he had to this office during his life, before the 
making of any of thefe flatutes. Now it feems that the parlia¬ 
ment intended him an eflate for life; for the words, “ fo long as 
“ he fhall behave himfelf well,*’ do naturally import as much : 
befides, it is made unlawful to buy or fell this office, and an oath 
enjoined this officer before he enters upon the execution of it; 
the meaning of which muft be, that when he is in he has an eflate 
for life; for what need is there of fo much care if he was to be 
removed at pieafure, or had any dependence upon the cujhstf 


(a) 1. Show. 4*8. 3. Bac. Abr. 

733 » 734 * 

\jl>) X2. Rich. 2. c. xo. 


(c) 25. Eli%. c. 13. 

((/) ». Hen. 7. pi. X, 

(e) Cafes m Cro. Law, 373. 


And 
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And as to that it is plain, that by the frame and penning of this 
ad* he has no relation to or dependence upon the ctijlos^ whe n once 
he is. in his ofKce; for his mifbehaviour is not to be punifliedby 
the cu/losi but by the juftices, who may fufpend or difeharge liim, 
which they could not do before this ad, for it was then wholly in 
the power of the cujios ; he is now to be “ refidcnt in the county,’* 
wliich was not enjoined before; he may make a deputy without 
the approbation of the cujios^ which he could not by the ftatute 
of 37. Hen. 8. c. I. fo that now there is another fort of power 
and jurifdidion over him which was not before. And as there is 
another jurifdidion over him, fo he has another intereft veiled in 
him by this new law, which he had not by that ftatute ; for as to 
the appointment to this office both thefe ads arc penned alike, viz. 
it fhall be by the cujios ^ but then the ad of 3/. Hen. 8. c. 1. 
limits his eftate only, “ during the continuance of the cujios in 
“ his office;*’ and this new act leaves out that claufe, and limits 
it for “ fo long time only as he fhall demean hin:felf wellfo 
that both thefe laws are in the affirmative; and becaufe they 
both concern the fame office, and the latter is introdm.‘tive 
of a * new law, therefore that miift be obferved, and it is as ab- 
folute a repeal of the former, as if there had been negative words 
for that purpofe. Laftly, to fhew that the clerk of the peace has 
no manner of dependence upon the cujios^ this new llatute pro¬ 
vides, “ that upon the neglccl or rcfuf.;l of the cujios the grcatcfl 
“ part of the juflices in their feffions fliall appoint one;” and if 
that be done as it may, tlicn no man will (liy that fuch clerk can 
depend upon the cujios : and if his office fliall continue during life, 
as it certainly will, what rca.fon can be fhev/n w'hy one appointed 
by the cujios fhould not enjoy it in like manner ? 

E contra. Whatever the common law was in relation to offices 
and officers, it can be nothing to this purpofe; for this cafe de¬ 
pends only, as the law now Hands, upon the penning of thefe feve- 
ralftatutes. Juflices of peace were made by the llatute of i. Edw. 
3. c. 16. but that office is not mentioned there, neither was there 
any fuch officer in the fuceeding reign oi Richard the Second: it is 
very probable that the cujios himfelf was then the clerk to the juf- 
ticos, and afterwards wiicn the office of cujios came to be hono¬ 
rary, a more inferior perfon was appointed to be their clerk, and 
from that time this officer was called clerk of the peace^ but ftill 
he was but as a deputy or fervant to the cu/ics^ and removeable at 
hispleafurc, ^the cujios himfelf was at the pleasure of the chan¬ 
cellor. Afterwards fome chancellors enlarged their pow er by 
undertaking to make a cujios during life, and he likewife en¬ 
larged his authority by appointing a of the peace to hold that 
office during life : complaint was made or this matter to the par¬ 
liament of Henry the Eighth^ and then in the thirty feventh year 
of his reign this law was made, which gives the clerk of the peace 
no longer title to his office, but at will; it was to depend on the 
cujios^ who likewife was to continue in his office but till the king 
fhould appoint another. It was not the ignorance or incapacity of 
the clerk of which the complaint was i|i thofe days, but only 
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the duration of his being an officer i the complaint tras, that Jie 
had an eftate for life, which was to pervert the old inftttution, and 
therefore he was made to depend merely on the cujm, liTr the 
reign of Edward the Sixth part of the ftatute of 37. i. 

was repealed, but that parliament did not meddle with clerk' 
of * the peace', he ftill remained as before; fo that what altera¬ 
tion is made relating to him muft be by this new law, or none at 
all. It has been faid that this law of i. TE'ilL Mary, c. 21. 
vcfls him with a new and more durable eftate than he had before, 
viz» by enlarging it to continue “ for lb long time only as he (ball 
« demean himfelf well.” Butthde words cannot be conllrucd to 
enlarge his eftate ; they arc rather reftricfivc, and arc only to ex- 
prefs what was implied before; for it is a condition which the 
law annexes to all officers, that they fliall behave themfelves well 
in ilicir rcfpcclivc offices, or otherwife it is a forfeiture, ^hc cujlos 
is ftill to be removed at plcafure : now it would be very abfurd 
to fay that the perfon appointed by him to be clerk of the peace 
fhouid have a more fixed and continuing eftate th^n he himfelf; 
fo that by rcafon of the incapacity of the grantor he cannot have 
an eftate for life; for in conftruftion of grants there is always a 
great regard to be had to the eftate and power of the grantor; as, 
Tt a tenant in tail make a Icafe for life, it fliall be intended for the 
liVc of tenant in tail; but if a tenant in fee make a Icafe for life, 
it fhall be for the lifo of the Icftec; and the rcafon is, becaufeof 
the iliiTcrcnt capacities of thofc two perfons; for the one could 
make a Jeafe for no longer than his own life, and the other may 
make a leafe for a longer term. If there had been any feeming 
contradidlion between thefe two aifls, then certainly the laft would 
have rcpeiiled the other; but here is no fuch thing, for by the 
ftatute of 37. Hen, 8 . c. I. the clerk of the peace is to ho|d his 
office “ no longer than the cujio^ continues to be fo;” and by this 
new law he is to enjoy it “ for fo long time only as he fhall dc- 
“ mean himfelf wellnow there is no contradittion in the limi¬ 
tation of the eftate by both thefe laws ; for fuppofe it had been 
jiut all together in the fame act, viz,. “ for fo long time as the 

cujhs fliall continue,” and “ fo long only as he demeans himfelf 
“ well,” this would have been very confiftent. 

Curia.. As to the beginning of this officer we are much 
in the dark, for we can only make fome probable conjeiSlures 
about it; and as to his continuance in his office, it is not to be 
colledled out of any of the law books before the ftatute of 37, 
Hen. 8 . c. I. It is plain, that it was not an office time imme¬ 
morial, becaufe the commiffion of the peace is not fo. In the 
firft year of the reign of Edward the I'hird jujiices of the peace 
were made, who at the common law were called confervators, 
and the firlt beginning * of a cujlos was in the thirty-fourth year 
of that king; and the rcafon why he was then appointed, and not 
before, wdfe, becaufe the jujiices could not then agree amongft 
themfelves who fhouid keep the records; and upon application 
made to the king concerning this matter, he (to prevent all dif- 

putesj 
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putes) appointed a fit perfon to keep them, and gave him the cuf- Harcoubt 

^f)dy of the records in every county; fo that though legally they 

may be faid to be in the cuftody of the juftices of peacc^ bccaufe 

all v/rits of error and certiorari*s are direaed to them, yet they 

are actually in the pofiTeinon of the cuf os. Afterwards it became 

incident to the office of the lord keeper to nominate the cujios 

rotulorum •, and then becaufe of the ncceffity of one to make entries, 

and join iflues, the cuftos appointed a clerk for that purpofe, who 

is now called clerk of the peace ; and this feems very agreeable to 

the ftatutc of JVefiminJler the fecond (ajy by which it appears that 

fuch officers and clerks who are to enter and enroll picas, were 

always appointed by the Judge or chief minifter of the fume 

court. Then as to the cafe in queftion, viz. by the ftatutc of 

I. IFill, dif Mary,, c. 21. the cuftos has power to appoint a perfon 

to execute this office by himfclf or deputy, “ for fo long time 

only as he ftiall dcmeanhimfelf well,&c.” which words do plainly 
import an ejiate for life ; and the cafe would have been the fame 
if the word “ only” had been left out; for if power be given 
to a tenant for life to make a leafe for twenty-one years only, this 
would fignify for fo many years abfolutely. If this claule has not 
R conftruefion to give him an eftate for life, it fignifies nothing ; 
for if the cafe is taken to be no otherwife than as it ftood upon tjhe 
ftatute of 37. Hen. 8. c. 1. then this claule is of no ufe; hut it is 
plain that the words in that adl: relating to this matter are omitted 
in this new law, viz. “ that he fliall continue fo long as the other 

is cujios i” and a better and more fixed eftate is given, viz, 
quamdiu fe bene geferit, iffc, 'I he ftatute of j. Uth, isf Mary., 
c. 21. revives that of 37. Hen, 8. c. i. as to the nomination of 
a cujios, but makes fcveral alterations from it when it mentions 
the clerk of the peace, as has been well obferved at the bar; fo 
that the defiga of this later a<Et was to abridge the power of the 
cujios, and enlarge the eftate of the clerk, and fo to fettle him 
therein that he might go on cheerfully in his bufinefs ; for when 
places depend upon contingencies, it cccafions embezzling re¬ 
cords and ncgleft in offices; and for this it'afon my ♦ r 174 

was of opinion, that the Chief j uftice cannot grant the offices ^ 
whJth are in his gift for Id's time than for life, Tlicrefore the 
clerk of the peace being in this office by virtue of this adl “ for fo 

long time as he ftiall demean himfelf well,” thofe words lhall 
be conftrued moft favourably to anfwcr the intent of the law¬ 
makers, whofc defign was to have the office well fupplied by a man 
able and well /killed in the laws, w'hich will be eft'etled when the 
officer has an ejiate for life. 

And for thefe reafons judgment was given in Trinity ‘lerm 
following for the plaintiff; and afterwards affirmed in parliament, 

(«) Caf. 30, See 2, Inft, 415. ff) Hob. 153. 

3, Baq. Abr, 721. 
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Hill againft Gallop. Cafe 69. 

T he plaintiff brought an a£lion on the cafe for a in a declaration 
difturbance in a common, and declared, that he was ioriijlurbaneeot 
poffeffed of a melTuagc and fo many acres of land with the « »» 

appurtenances inj^c. fora certain term of years, yet to come and 
unexpired j and that per totum idem tempus habuijfet et gaudere was pojfejfid of 
dehuiffet communiam pajiura pro omnibus aver ih lev an. et cuban^ land, and ihath# 
£cf/- had et habere 

debit common 

Upon not guilty pleaded the caufe was at ifliie, and the plaintiff therein, without 

hadaverdia. (hewing «</, by 

grant or pre- 

TreMAINE, Serjeant, moved in arreft of judgment, becaufe fcrlption. 
the plaintilF had not (hewn any title in himfclf, cither by grant s.c.Holt, 54*. 

6r prefcription. Poll. 411. 4*3. 

8. Co. 87. 

Sed non allocatur. Cro. Jac. 43, 

The Chief Justice. This might be a good exception oien|^x!!9. 

upon a demurrer, but it is cured by a verdiCl, »• Vent, 29*. 

I. Vent. 319, 

Skin. 113. 621. 3. Lev. 73. 266< 2. Lev. 148. Lut. 120. i. Show. 18. x. Salk. 22. 360* 
1. Ld. Ray. 266. 4. Bac. Abr, 15. Corny. Rep. 7. x. Burr. 440. 443, i, Wilf, 

3. Wilf. 4e6. %. Bl. Rep. 8x7. 926. i. Term Rep. 428. 3. Term Rep. 147. 

VoL. IV. M Sands 


upon 
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Cafe 70. 


■* Sands agahijl Child. 

Triniiy Tcruit 4 . IVill. Mary^ Roll 129 . 


Pfw/jifluedby 'C'RROR OF A JUDGMENT in the common picas in an a£lion 
the TOurt of ad- IL brouu;ht by the plaintiff Sajids-y for profecutine of 

the failing of a hini in THE ADMIRALTY contrary to an ao: of parliament ^ 
Clip on a pre- in which there was a fpccial vcrdidl found, and judgment for the 
tenceofan ille- plaintiff, and damages to fifteen hundred pounds. 

i y 6 f upon the pleadings was thus: 


C( 


7'hc declaration fets forth the ffatutc of 13 . Rich. 2 . ft. i. c. 5 . 
That the admiralty and their deputies fliall not meddle with 
any thing but what is done upon the fca, &:c.” Then itrecitesf 
of 2 . Hen. 4 . Ci II. which takes notice of the former 


d froJecutioH 
within the 
meaning of the 
Aatutes of 

5. (( 

end a. 4. ftatute 

nothing* hnher ordains, “ That the common law fliall be put in execu- 

be done} and “ tion againft profecutors in the admiralty by an adlion on the 
therefore if a “ cafe, and the party grieved (hall recover double damages, and 
perfun procure c( tJjg profccutor, being attainted, fhall forfeit ten pounds to the 
char e*orfoch ** l^if*g»” 1 ^ ftatcs, tliut on the thirteenth day of December^ 
procefs, an thirty-fourth of Charles the Second^ Mr, Sands was going 

tioH OH the cafe to the MadeWaSy in the fhip called the ExpeStationy laden with 
will lie ag.iiiwt divers goods, to trade there ; and being about to fail, the novif 
ftaTut'**”?/ plaintiff* Childy did caufe a plaint to be levied againft him in THE 
e.*i*i.*although admiralty COURT, and that thereupon/n-stvyj did iffue out of 
fiich procefs was the faid court to ftop the fxid fliip from a voyage to Jnfidels with- 
imniediateiy out the king’s licence; and the Ihip was arrefted till Mr. Sands 
granted at the (bould give feciirity that he would not fail into any part of th« 
feftance of the Kast-India COMPANY, which he refufed to do. 

ty'^oider They find, that Khig Charles the Second granted to the Governor 
ihe privy ccun- and Company of Eajl Indiay ifc. a patent, by which they were 
eil. — But in incorporated, and had the whole trade to the Indies, prohibiting 
the^o^'ers of ^^her perfons to trade within their limits, and the places in tho 
the (hip ought patent contained, upon the forfeiture of fliip and goods j that 
to be joined, or Mr. Sands had prepared this Ihlp to fail for the Madeirasy and 
the defendants from thence to a certain place in the Indies, within the limits of 
may plead the Company, to trade w ith the Infidels, to prevent which tho 

abatement but Child and Others delivered a petition to the king in'council 

If they do’ not (which wa« found in hac verba), praying that the fliip might be 
f/*a</it,thcomif- flayed till fecurity was given not to trade within the limits of 
fion cannot be THE COMPANY; and thereupon an order of council was made (tt), 
taken advantage ^hE COURT OF ADMIRALTY to ifl'uc OUt/>m^ againft 

o on evi ence. fljould be given to the faid court that the 

*E 177 j* fliip fhall not trade with Infidels within the limits of the charter 9 
g ^ and that die plaintiff Child, and Leach as agent of the Company, 

S51.* ^ obtained a warrant upon this order againft the fhip, by forc« 
B.c. Salk. gx. whereof fhe was flopped^ 

ii. C. Carth. 

1194. S. C. Skin. 334>.36 i. S. C. Comb. 1x5. Raym. 499. 3. Lev. 353. Otdb. 
j;. Com. Dig. *'Fiaader * (a. $. a3,). a. Bac, Abr. 624. 3. Bac. Abr. 5844 jiSg. 
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' , There was a juJ^nient for the plaintiff Sands in the common 
j^fcas, and damagc-s in duph to fifteen hundred pounds. 

A WRIT OF ERROR fiow brought, and the error alTigncd was in 
point of the judgnii'iit given,‘y/a. Whether the matter, upon die 
whole record, is fuflicient to charge the defendant Child s* 

And as to that, the argument was lipon thefe two points : 

First, That what was done by him was lawful. 

Secondly, 'Duit he has not incurred the penalty of the 
ftatute, becaufe this is not r, profecution within the meaning 
thereof. 


As to THE FIRST POINT, It Will not bc denied but that the 
king by his prerogative may flop the Ihip of any fubjc» 5 t, and 
fliut up the ports of the kingdom at his pleafure, cfpecially v/Iicrd 
the fafety of the nation is concerned, vr/., in time of an imminent 
danger. This is confirmed by daily experience of embargoes laid 
on outward-bound (hips {a). And as lie may Hop theJhips^ fo he 
may reftrain the per fans of his fubjevfts from departing the kingdom j 
left they ihould afhft his enemies ; and for this piirpofc was the 
writ m exeat regno framed (/») : and after fuch an exprefs prohi¬ 
bition, it is a contempt of the king’s authority to depart out of the 
realm, and finable by law (r). Now to prevent fuch departure of 
Ihips the method is, and always has been, io inform the king of 
the matter by petition, who thereupon ufually dircvils his advocate 
or prodlor to require caution that the mafter fhail not trade with 
Infidels, who arc perpetui inimici ; and thereupon procefs iffues 
out of the admiralty, anJ tlie ihip is arrefted ; and this is in con¬ 
formity to tliccotninon J:iw of the land, as may appear by the writ 
de fecuritate inveniendu quod je non dive^tat ad pnrtrs exteras Jine 
iicentid rrgis ; and my Lord Co ice has afiirmed that he had 
fecn fuch a licence in ilie tin.^ of Edward the Tkh’d, 


As to the sr.coND point, This is not a profcctAtkv intended by 
either of the aforcliiid aifts, which reftrain the jiirifdidlion cf ths 
ADMIRALTY j aiul this will iippear, if it bc conildered upon what 
coniplaints and petitions thofe ktws were made. For the ftatutc 
tof 13. Rich. 7.. ft. J. c. 5. w-'S made upon the petition of fevera! lords 
t)f franchifes, complaining tliat the admirals and their deputies had 
kept their feflions within their liberties, and fo had encroached 
Upon their riplits. I'hc other ftatute of 15. Rich. 2 . c. 3. was 


(«) T. Bl. Coni. 271. 

( 4 ) Ne exeat regnum vras oilgln.illy a 
■Aate writ, granted l»y tl»e cliancisllor on 
application frcm the i'ccretArics cf U.tte 
without caufc,or (hewing fuch infonna- 
Uoh as his lordrtiip (Iiould think of 
height, Lord Bacon’s Ordinances, No. 
S9. but was afterwards made ufe cf in 


to their juft debts, Ex parts Brunker, 
3. i'tcr. Wms. 313. j and alfo in the 
c.tfe of intei lope's in trade, great bank, 
rnpii in whofe eftates many fuhjeifts 
iniglit be intc-relted, in duels, and in other 
cafes that did concern multitudes of the 
king’s fuhjsdls. 3. Peer, Wms. 313. 
KOlis, 


iid of the king's fubjedls, to help them (r) Dyer, 165. 296. 
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made upon the like complaint; but then alfo divers cities and bo* 
roughs petitioned againll the encroachment of THE admirals, 'by 
holding pleas of contraifls, wrecks, nufances, &c. and for fummon- 
ino- of people at great charge and expence to attend their courts at 
London^ and imprifoning them upon refufal. Now the caufe for 
which this fliip was flopped v/ar, not for doing any thing prohibited 
by either of thefe llatutes, or for any thing contained in the peti¬ 
tion upon which the order was made ; it is only that the peopio 
fhould not trade with Infidels without the king's licence, left they 
ihould decline from their faith a!>d religion j fo that it was not for 
doing any thing, bur only a caution to prevent a thing from being 
done. Then as to the ftatute of 2. Hen. 4. c. 11. which gives an 
action on the cafe to the party grieved by a profecution in the ad¬ 
miralty, the meaning muft be, when he is grieved by a vexatious 
fuit brought in their court to abridge the power of the courts at 
the common law, which was not done by the defendant, becaufe 
THE COURT OF ADMIRALTY had a jurifdidtion over this matter. 
Befides, this laft ftatute, which gives the adlion againft the 
profecutor in the admiralty, does like wife give the king ten pounds 
upon his attainder ; but this proceeding being by order from the 
king himfelf in council, it can never be intended that he ftiall have 
any forfeiture for a profecution made by his exprefs diredlion, 
which is a reafon why this is not fuch a profecution as is intended 
by the adt. But really this was no fuit at all j for there was nei¬ 
ther plaint!ft',nor defendant, nor any thing in demand j here was no 
libel on which to ground a prohibition, and fo by confequence no 
caufe for an adtion againft the plaintiffs in error, who were only 
agents to the East-India Company ; fo that, if an adlion 
muft be brought, it ought not to be by Mr, Sands alone without 
his partners, and it ought to be againft i he Company j for thefe 
perfons only as their agents petitioned the king in council, and 
required caution, &c. ; the king diredted the method; fo that if 
this be a fuit, if it be a profecution, it was for the benefit of 
THE Company, and the adlion ought to be brought againft 
them ; and it being upon a penal law ought not by equity to be 
] * extended to the agents, for they are not to be punifhed by fuch a 
^ law unlefs named ; and therefore in the ftatute 16. Rich, 2. c. 5, 
of Pramunire, and other ftatutes, they are cxprefsly named. 

E contra. — First, The Hopping of this fhip was illegal. 
At the common law no nian is prohibited to travel out of the 
realm. '^Fhe fcas are open, and he might go whither he would^ 
without any reftraint upon his perfon or goods, whether he traded 
with Infidels or not: and this appears by the ftatute of 26. Hen, 8 . 
c. 10. which gave the king power, during his life, to reftrain 
trading beyond fea to particular places, which had been to little 
purpole if he could have done it by his letters patents without the 
help of an adt of parliament j and the common law being reftored 
by the expiration of that act, no force or reftraint can now be put 
upon any man's property without aBreach of the peace. No in¬ 
ference can be made fioin embargoes, or from tlic writ ne exeat 

regno^ 
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rigtto^ to extenuate what was done in this cafe; for the one is * 
never laid upon fliips but in time of war j it is a prohibition of 
ftate by advice of the council, and not at the profccution of parties, 
as this was, under the pretence of trading to Infidels ; for both 
Mr, Sands and his fhip’s crew might have gone to any Infidds,fo 
that they would refrain from thofe of the Company. Then 
as to the writ ne exeat regno^ it is only granted, and that very rarely 
too, upon particular reafons, and for particular purpofes (ajj 
to prohibit a Angle perfon from departing the kingdom, and not fo 
many men as were going this voyage to trade beyond the fcas. 

Secondly, The defendant in this aftion might as well have 
impounded a man’s cattle till he give fecurity not to commit 4 
trefpafs; he might as well have levied money before judgment, 
or feized before a trial or conviction, which is very like this cafe ) 
fo that what he did cannot be lawful: and the finding of the charter 
is not material j for if by that they had any power to Hop the fhip, 
then there had been no need of petitioning the council. 

Neither can it he doubted whether this is a profecution within 
the meaning of the aft, for the preferring of a petition was inter¬ 
meddling with a thing not done upon the high fea ; there was an 
advocate and proftor ; there was an allegation and furmife of the 
matter of complaint; then a prayer that the Court would make a 
decree againft the Ihip ; then there was a judgment, and * a * 
warrant upon it, which was executed ; and can it be doubted, 
after all this, whether it was a judicial profecution or not ? But 
a profecution it is, and that which is within the meaning of the 
ftatutej for thearrefiing of the ihip infra corpus comitatusy where 
the admiral can have no jurifdidtion, is fuch a profecution as it is 
clearly againft the ftatute ; for the property of goods, though 
confifeated, fhall not be tried by him, but by the common law ; 
and therefore Corneroy a Spaniarcly having committed feveral 
crimes in Spaitty by which he had incurred the forfeiture of his 
goods, brought them into Englanf and fold them to Sir jfohn 
IfVattSy againft whom Don Aionfo de libelled in THE ADMI¬ 

RALTY, and prayed an attachment of the goods in the hands of 
yohn ; but a prohibition was granted [b). It is a weak 
objection to fay, that this cannot be fprofecution becaufe there was 
no defendant j for the proceedings in the court of admiralty are 
againft the Ihip, and the owners ulually come in pro interejje fuo ; 
and it is yet a weaker objeftion that Air. Sands is not a party 
grieved, for the damages are direft, and not confequential j the 
taking of the fliip out of his pofteflion is the caufe of the aftion : 
neither are all confequential damages rejefted by ftie law, but fuch 


(a) Fitzg. N. B. 85. See the cafes 
of Lloyd V. Cardy, Free. Chan. 171. 
and E* pat te Brunker, 3. Peer. Wnts. 
31 z. that although this writ has been 
granted by application on affiaavit to the 
•ourt of chancery, %. Vezey, 489. yet 


it ought not to be granted without 
a but (irll filed. Rico v. Goaltier, 
3. Atk. 501. z. Com. Dig. ** Chan- 
“ eery” (4. B.). 4. Bac. Abj. i68« 

(b) Hobart, ziz. 

only 
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lAVPf only which are far oft, and fuch cf which there is no certainty 
Cbilb whether they may happen or not. * 

Lastly, Mr. Sands alone may bring this a< 5 lion, becaufe he 
had the Ihip in his pofleffion, and therefore was the principal; 
and though the property of goods \va'« in feveral men, yet 
none had a rig’it to the jhil> except liimfdf. Ir is tri;e, merchants 
^avc a fcvci aJ intci'cft in their goods, and may therefore have feve¬ 
ral remeuicf, but the mafler alone lias a right to the iliip. By 
the ftatute of i. & .2. Philip and Alary^ c. I2. tiie penalty of five 
pounds is given where a diflrefs is taken and driven above tiiree 
miles out of the hundred ; if the cattle of three men arc diftrained 
and drove cut cf the hundred, &c. each of them fhailhave anailion 
for five pounds. 'I'hc cafe oi Demin fo By lota (a) fomething rc- 
lemblef. thir, viz. Tvro men bought a (hip of him at land, and fued 
him upon the contrail in the admiralty court, and for this offence 
he brought an action agair.ft one alone, and it was held good ; 
but the cafe of Stuanton v. TPilkit^ there cited, is directly to the 
point i which was thus; Two men fued in the admiralty 
^ [ iSl 3 fora caufe arihng at the king and * one of the perfons 

jgrieved brought an action r.gainfl; one of the profecutors, without 
fhewing the death of his companion ; and the judgment was, that 
tlie party grieved recuperet damnum ct quid defend, pcenam lO 
erga re cm perjlatut. pra:didt. inciirrat et capiatur-i et quod dominu^ 
rex recuperet verfus defend, lo/. et capiatur [h) : in which cafe 
both the cofts and damages are doubled. But it is in no fort like 
the cafe of Bofon v. Sandfrd (cf lately adjudged in the court of 
king’s bench, which was this : An a6\ion was brought againit the 
defendant, for that he and feven other perfons were proprietors of a 
veflel which ufed to cany g(j(;d.s for l.ire, and that the plaintiff’s 
goods were danmiiicd by the negligence of the defendant, who 
was one of the proprietors, againft whom alone the aclion was 
brought j there it was held, that though there was np aClual 
contraCT: between the plaint! if and the part-owners, yet they all 
iiaving an equal berielii, and the ground of the aCtion arifingupon a 
trait vvi.ich fuppofes a contraCt, the aCtion ought not to be brought 
agairjfl one, but all. But this action arifes upon a trefpafs, and 
not upon a contraCt, in which one may fue alone without joining 
his partners, and in which confequential damages may be given, 
as lofs of time, &c.: as, if an actiori of battery Ihould be brought 
for breaking of a leg, it is not necefl'ary to give in evidence that 
the party cannot go, becaufe it iv the confequcnce of breaking j 
therefore fuch damages which were given here are of immediate 
confcqueiice, and within the liatute, for which the party ought to 
he relieved, as well as for the taking of the fhip. 

Then as to the aCf ion being brought againft the agents, and not 
againft THE Company, it is vyell enough, becaufe it is impoftible to 

(a) Dyer, 159. b. 

\ h ) 1- L'.* n. 28 z, 8, Co. 115. Cro. 58*. 

ffj a. Mod. jzr. ■ * 

fu^ 
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fuc THE Company ; for it does not appear that they were con- Sand* 

ccjned in this profecutiony or that it was done by their order. And agaioft 

though they afted as agents or attornies, yet they mull: talce cure c*****"* 
to do what is lawful; and here even the Company itfeir' could 
not juftify this profecutiony neither ihall their attorney or agent. 

N 

Afterwards, in Michaelmas Terrrf, the judqment was 
ft/lirmcd. 


But PER Curiam, the partners ought to have been joined with 
the plaintiff in this ail'tion ; which not being done, the defendant 
might have pleaded it in abatement [u)y and averred that they 
were living at the time of the adlion brought, which had been a 
good plea. 

But this likewife was omitted, and therefore the plaintiff had hi$ 
judgment. 


ia) I. Salk,290. 2. Lev. 113. Stra, 820. j. Burr. 2611. 




* Hinks agalnjl Harris. 

HE defendant married one filler who died, and afterwards 
he married the otlier, by whom he had ifl'uc. He was profe- 
cuted in the archdeacon’s court of IjitchJield for an inceftuous 
marriage. Pending that fuit his fecond wife alfo died j fo that, 
according to Cafe(a)y all profecution in the ecclefiaftical 

court ought to ccafc ; for after the death of either of the parties 
before a divorce they cannot proceed there to declare the marriage 
void, and baftardizc the iffuc. But notwithflanding that authority, 
fcntencc was given in this cafe declaring the marriage to be void. 

And upon amotion in the court of king’s bench for a prohibi¬ 
tion, caufe was fliewn why it fhould not go, viz. becaufe this was 
an offence of ecclefiaftical cognizance, and that court had the proper 
jurifdiition over it. Kennys Cafe is, that no proceedings fhall be 
in order to a divorce wiiere both parties are dead} but here is one 
living who may defend the fuit. 

k contra. 'There is no occafion for a divorce, when the death 
of one of the parties has determined the marriage j but the con- 
fcqucnce of this proceeding is to baftardizc the iifuc. 'I'he iiiceft 
may ftill be determinable in that court, but then the marriage muft 
liot be declared void \ let the party be punifhed if the marriage 
was inceftuous, but quoad the fentence of divorce a prohil?ition 
yyas prayed, 

4 prohibition was granted nifi. 


Cafe 71 * 

If a man marry 
his wife's fifter, 
the eccUnaAical 
court cannot 
proceed to baf- 
tarriize the iflua 
after tlic death 
of either of the 
patties, on the 
Stound of the 
marriage being 
inceAueus. 

S.C. 2. Salk. 

^ 48 . 

1 C. Carth, 
271. 

S. C. Comb, 
200 . 

S. C. IS. Mod. 
35* 

I. Roll. Abr. 
360. 

I. Snlk. isi. 
Cro. Jac. 18^ 
Co> Lit. 32. 

7. Co. 70. 

5. Co. 98. 
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Dixon againft Terry. 

Hilary Term, 4. fJ^'iU, ^ Mary, Roll 848. 

'T'RESPASS, ASSAULT, and battery. The defendanf: 

^ pleaded a general releafe of all aiftions, &c. from the beginning 
■of the world ufque ad diem datus of the faid releafe. 

It happened that the battery was done upon that very day on 
which the releafe was dated. 

So that IT WAS HELD, that this aflion was not difeharged ; 
for the releafe did not include that day. 'Phe defendant fhould 
have traverfed faj all, &c. after the day of the date of the rc- 
leafe. 

(a) See Creed v. Lappan, Fort. 359. 


Gafe 73. * Pe la Bailide agahiji Reynell and his Wife. 

After appear-T TPQ|yJ ^ WF.iT de hsmhe repUgiando the ftierift* returned 
ance 10 a capiat 'rhercupon a (apias in withernam idued forth. 

Jhe Then the defer.dants entered an appearance with THE philajeji. 

^ifiJt '^and ^ motion was made for dfuperfedeas to the withernam, and that 

admitted to bailj they would plead non ceperiint ; for they are not to be concluded 
,4or he is not by the return of the flicriit^ which was traverfahle. 
botind by tite 

return of This w.tis oppofed, unlefs they wc»u]d give hail to deliver t^ie 

vit. perfon in cafe the ilfije fliould be found againfl tiiem. 

S C Cdfth r 

' ’ Curia. There is no difference between a common rr^/w/« 

S.C.Comb.aco. and an homine repleginndo as to this matter; neither is there any 
S. C. 12. Mod. other return to this wn it than elongavk, which is, that the party 
3 ^* cannot be found. If the defendants had claimed any property, 

*■ ^then they are to gage deliverance ; l)ut that is not done, for they 

a. Show. 219. fay ^hey have not the perfon : therefore let them plead non cepcrimt, 
ft32. and put in |)ail to appear de die in diem. 

Cafe 74. Vfliarton agfufi Liilc. 

Hilary Term, 3 . ITill. Cf Mary, Roll r6. 

jhx, from its 'T'ROVER AND CONVERSION for the taking of twenty cart- 
ijature, \%Jmall A Joads of flax, oats, and wheat, &c. 

titit ; and 

th rcicrc if Upor* HOt guilty pleaded, the jury find as to the oats and wheat 
pwtnty fx ac-e% guilty ; and as to the jiax they find fpecially, viz. that the 
fn"a impropriator of the parifh-church of Thorp in the 

par.fli he fown with fl-tX, it ihall-not from its quantity be confidcred as great tithe.—S. C. 3. Lev, 
365. S. C Comb. 201. 200. S. C. Garth. 503. S. C. Skin. 341 356. S. C. 3. Salk. 349, 
S. C. J2. Mod. 41. I. Roll. Abr. 633. 643. Cro. tli*. 4C7. Cro. Car. 28. Hutton, 73. 
Jlrloor, 99, 909. Owen, 74, Palm, azo. Wood’s Inlt. 162. 3. Com. Uij. “ Difccnt” (G. a.), 

coun^ 
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county of Effexy an<|Kthat all the great tithes arifing there WMA»Totf 
J^ave been ufually paid to him j that the defendant was vicar therew ‘*r«*«/* 
and had all the small tithes in the faid parilh; that in the ^*»‘-** 
year 1691 there were fix hundred and fifty acres of arable land 
lown in the faid parifti with all forts of grain, whereof twenty acres 
were fown with flax; that on the fifth of June^ in the third year 
oUVilliam the Thirds the lands being fo Ibwn, and the tithes let 
put, the defendant carried them away, &c. 

The queftion was. Whether the tithes of flax were great or 
fmall tithes ? ® 

* Rotherham, Serjeanty for the argued, that thefe • f i8a 1 

are great tithes. At the common law there is no fuch perfon ^ 
known as a vicar; the parfon had all the tithes. Vicarages 
began, in the reign of Henry the Thirdy by a conftitution of Pope 
Urban the Eighth. Afterwards the vicars became fpi- 
ritual perfons. Before the ftatute of Wijlmlnjler the Second ('a » *• 
a quare impedlt would not lie for difturbing a patron to prefenc 
to a vicarage ; and till the ftatute of 14. Edw, 3. c. 7. a vicar 
could not maintain a juris utrwn againft the patron. When he 
is entitled to tithes, it muft be by endowment or prefeription 
it cannot be by endowment in this cafe, becaufe the jury ha. c not 
found it fo : befides, flax was not fown in England at the time 
when the firft ftatutes (b) were made for endowing of vicarages. 

Neither can tin's vicar preferjbe to have tiiefe t?thes, Ixxaufe 
the parfon had them one year, and the vicar for feven years paft. 

Now admitting that the tithes of flax are in themfclvvs minuta 
decimecy yet when it is fown in great fields, and in large quantities 
it lofes that quality, and favours of the nature of great tithes. * 

E contra. ^ Flax is an herb in its nature, and fo it W'as adjudged 
• in Noah IVebb's Cufc(c). The quantity of land on which it is 
fown cannot alter the nature ofthc thing, either to makeitgreator 
fmall tithes ; for if a whole field fliould be fown w'it\\faffron 
the tithes thereof would be but dechnee^ for it grows in the 
nature of an heib j and it is that which, together with cuftom and 
ufage, and not by tlic hufbandry of the laudy makes itTmall 
ti^es (</). 

Dolden, JtiJlice. If wheat be fowed in a garden, the parfon 
fhall have tithes, ancT not the vicar j and if flax btf fowed in a field 
the vicar (hall have the tithes, becaufc of the nature of the thing! 

^odfuit negatum per alios \ for peafe and beans when fown in a 
prden yield only fmall tithes, but when in large fields it is other- 
wife ; and upon this dilFercncc, viz. w'hen a little land, or great 
part of a parifti, is fown with things of this nature, the tithes from 
thence arifing are either great or fmall; and it is upon this reafbn 
that HOPS in Kent have sJtercd the quality of the thing, becaufe 
they are planted there in great quantities. 

(«) 13. Edw. 1. c. 5. See 2.Inft.357. (c) i. Roll. Abr. 643. 

( 4 ) 15. Rhh. %. c. 6. 4. Hth. 4. {d) Cro. Car. »8. 

<x. 
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Afterward?}, in Trinity judgment was given for the de-* 
fendant by three Judges, ahfente Holt, Chief JuJiice^ who wask 
of opinion, that the fowing of flax in large fields makes the tithes 
thereof great tithes (a). 


• C 18 s ] 

Cafe 75. 


On a covenant 
to pay fuch a 
fum of money 
*• within one 
•I meufb next 
following,” 
the month fhali 
he reckoned a 
/unar mmth of 
twenty-eight 
days, and net a 
€ah»Jiir month. 
Ante, 95. 

Co, Lit. 135. 

2. Roll. .\^or. 

jZli 

Cro. Jac. 167. 
Skin 314. 

Cro. Eliz. 835. 
Mob. 179. 

|.it. Rep. 19. 
^ Mod. 58. 


(.(») By II. & 12. 3. c. 16. 

made perpetual by i. Geo. i. c. 26. f. 2. 
all perfons who fhall fow any bewp or 
/Ltx in any pariHi or place in EnoJanJ, 
}VaUit or Berwick, (hall pay to the par- 
fon, vicar, or impropriator, of fuch parifli 


or place, yearly, the fum of five (hillings, 
and no more, for each acre of hemp and 
(1 iX fo Town before the fame be carried 
off the "round, and fo propoiiioiiably (ot 
more or lefs ground fo fown. 


* Barkrdalcj^/2/;(y? Morgan. 

In the Common Pleas. 

f^Oy E N A NT. A fpccial verditft was found, in which the cafd 
was as follows : 

In confideration of twenty guineas paid by the plaintiff to the 
defendant on fuch a day, &c. he covenanted, &c. upon payment of 
five hundred pounds more within one month next following, upon 
notice, to transfer to him certain lhares in the Eaft-India Company, 
The piaintiiF averred, that he did tender the five hundred pounds 
within a month, &c. The defendant pleaded, that the plaintiff 
did not tender the five hundred pounds within a month, for that be¬ 
fore fuch tender twenty-eight days were part from the day of the 
date of the agreement. 

The truth was, he did tender the five hundred pounds after the 
twenty-eight days^ but within <7 calendar month.^ and it was fo found 
by the jury. 

The queftlon, therefore, was, What fliall be intended a month 
within this agreement ? 

Thofe who argued for a calendar month infifted, that the ftatute 
of 13. Hen. 4. c. 7. gives the jufticcs power within one month 
next after a riot committed to enquire into the fame, and that it 
had been held (af they may make fuch enquiry after the twenty- 
tright days; which fhews that the parliament intended a calendar 
month. And as fuch a month was intended by them, fo this Court 
may judicially take notjee of fuch a month i and therefore a judg¬ 
ment being obtained in an inferior court, the error afligned was, 
that it was given at a court held on the fixteenth duy of Fchruaryy 
which was Sunday j and the queftion being, Whether this matter 
^ould be tried by a jury, or by the almanacks of the year ? it was 
held fufficient to exam.inc it by almanacks j and Court wa» 
informed by them {b), 

E contra. The words in this agreement “ to pay five hundred 


? 


ounds within a month next following*’ lhali be accounted the next 

(a) I. Sid. 186. s. c. 1. Leon. 242.—See the cafe of 

B-g# v. faucet, Cro. EHz,^ 227. Swan v. Biome, 5. Bi^rr. 1596. 
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pr ncarefl time to the day of the agreementj which muilhctwcnty- 
|e*ght days. So it is in a bond dated on the firil of Af^/y^with a con¬ 
dition to pay money on the fifteenth day of Afay “ next enfuing j’? 
thcle laft words fhall referto the fifteenth day of the lame month ('aJy 
and not to the month itfelf, which would be a year afterwards : 
and regularly a month is accounted no more * than twenty-eight 
days (b)y unJefs it be in a quare impedity and there a few days more 
are allowed on purpofe to fave a lapfe. It is likewife fo in a leafe 
yendering rent at the two moft ufual Feafts in the year, or within a 
month after; and if it be behind by the fpace of eight weeks, then, 
&c. thefe eight weeks fiiall be reckoned according to twenty- 
eight days {(). 

Curia. In common parlance the month is taken to be twenty- 
eight days 'm all cafes except in a qiiare impedlty'Andi therefore it mull; 
b« fo many days according to the common and known acceptation^ 
of die word. And to prove this fome cafes were ottered; as where a 
proniife was to deliver an indenture before the end of T'rinity T'erm 
next enfuing, and this proraife liappencJ to be made on the fifth of 
'Juncy and the 'IVrin began two days after, but the efloin-day was 
two days before the promife made ; now though that day in law it 
the firft day of the Term, and fo the delivery of the indenture wat 
not to be till Trinity Term a year afterwards, yet in common 
fpcech the firft day of the 'rerm is when the Judges fit, and fothe 
delivery of the iiidcnturc was ailjmlged to be made that very 
Trinity Term in which the promife was made. And as words and 
phrafes of fpccch arc to be expounded and conftrued as they are 
generally undtrftood, fo it is likewife in particular places j and 
therefore if ) covenant to convey to another an acre of land in 
Cornwally the common acceptation of the word “ acre'* there 
amounts to as much as a hundred of other counties } fo a 

perch” in Staffhrdjhire is as much as twenty perches in fbme 
other places j therefore fuch words muft be governed by the 
common and known acceptation of the people. By the ftatute of 
2. Edw. 6. c. . the fuggeftion on a prohibition ought to be 
proved within Jix months next after the prohibition granted ; the 
computation muft be after the rate of twenty-eight days to the 
month (d). 

And fo it was held in tin's cafe (#). 


(a) Prcfcot's Cafr, Cro. Jac. 646. ; 
and lee the cafe of Kettle v. Jones, in 
the king’s bench, Hilary Term, 5. Gro. *. 
where it was adjudged, that a bond daitd 
12 May, conditioned to pay a certain 
fum on the 13 May next following 
have relation to the momthy and not to 
Ihc day. 3. Bac. Abr. 711. tiotit, 

(^) Co. Lit. 135. Yelv. 100. Cro. 
Jac. 166. 

(f) Dyer, 14a. a. 

((f) Dormer v. Smith, Cro. Eliz. 83 
Dr. Clay v. his Chaplain, Litt. Rep. 19. 
But fee 2. Roll. Ahr. 52?. Hob. 179, 
2. Mod. 58. contra, j. Com. Dig. 
Ann.” page ^04, ' ‘ 


(e) So wlicre by 20. Geo. 2. C. 37. 
a Iheriff is to return procefs withiii 
Jix montht after the expiration of his 
oBice, they lhali be accounted lunar 
months, Rex v. Adderley, Dougl. 463. 
So alfo in a contraA to deliver Auck, 
the computation Aiall be by/amir months, 
Jocelyn v. Hawkins, Stra. 446. ; and 
in all legal proceedings, as time to plead, 
a montli is four weeks, T-ullct v. 
Linfteld, 3. Burr. 1455. But if money 
he lent for nine months, they fltall be un- 
derAood calendar mntbsp Titus «. Pref« 
ton, Sua. 652* 

Smitl) 


Barksoasc 

againfi 

lUoROAN* 


*[ i36 J 


Mantv. fotet^ 
Law, 92. 
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Cafe 76. 

Tr^fpafs vi $t 
mrmii fUitrt 
tlaufum IF SI us 
fregit et intra- 
vit ft libtram 
fifsariam pifea- 
et pifets ce- 


tf 
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Smith againji Kemp. 

^T^RESPASS was brought againft: the defendant, who was the 
owner of the foil, quare vi et armh chi^fum ipjius (the plain¬ 
tiff) fregit et iutravit et liheram pifcnriiini pljcatus fuit^ ct pl/ces 
retibus cepity 'Phcrc was a verdict for the plaintiff. 

A motion was made in arreft of judgment, and thefe exception* 
fit, is good att?r taken 

verdift 5 tor ^ _ - - . • 

thc7fliail he in- ^riRST, That an action of trcfpafs qu.'tre vi et armiSy 

the plain- will not lie againft the owner of tiie foil. It was compared to a 

tig's fiih. free warren in the foil of another, and trefpafs quore vi et arniis 

S. C. a. Salk. ^ libera warrena fua latihida ejufdcm zuarren.-e projlravit will 

637. not lie: the proper remedy is a fpecial artion on the cafe for 

S.C.Carth.a8:. rhe Wrong done ; and fo it ought to have been here. 

S.C.Skin.^p. ® 

S, C. Holt, 322, 2. Roll. Abr. 250. Yelv. 36. Cro. Car. 553. Cro. Jac. 46. 262. 195. 

Cro. Ellz, 125. Owen, 93. 1. Hruwnl. 192. i. Sid. 184. 187. 3. Lev. 227. 2. Lev. 20. 

5. Mod. 375. Corny. Re)j. 34. i. Salk. 556. 5. Com. Dig. “ I’liadcr” (3. M. 9.). 6. Com. 

Dig. “Trefpafs*’ (A. 2.). 2.Roll. Abr. 550. 


If tref- SECONDLY, It does not lie for taking fifties in libera pifearid, 
takin ^ libera pifearid is the fame thing as to fifti in commiini 

^Ifrupjhery T ^ Commoner cannot bring an adlion of trefpafs for 

^ any thing done upon the common. 

Curia. In the reign Edward the Third {a) the like adlion 
was brought for fifhing jn libera pifearid ; and it does not appear 
by the book but the atftion was maintainable ; but if it be afault, it 
is cured by the verdigt \ and it lhall now be intended that th^y 
were the plaintifPs own fifli (i^), 


(<») Year Book 46. Edtu. 3. pi. 11. Fonticroy v. Aylrn;r, ,. Ld. Ray. 23j. 

(i) See Holtaiid’s Cafe, 2. Lev. 156. Suitoo v. Mooily, j. Ld. Ray. 250. 


Cafe 77. 


Bowden (igCshfi Sliaw. 


1^ debt on bond 'T^WYFORD was indebted to the plaintiff Bowden in feventy 
forthediicharge pounds, for which he w’as arrefted t and being in cuftody of 
of a perfon in /f-lyy a fcijeunt of the mace in Londony was difeharged at'the 
'm^^Ifrbeds! of the defendant Shawy by giving a bond to the faid 

fendam virld -^fi^by for the ufc of the plaintiff, that Iwyford ftiould either ren- 
a3.i/<f«.6.c.io. der himfclf, or put in bail at the return of the writ, or pay the 
absque hoc piaintift'fevcnty pounds ; which not being done, the plaintiff now 
that he wa» at ^yj-ought action of debt againft Shaw upon this bond. T'hp 
thT'/rav'ryrts <fefendant pleaded, that the oificcr took the bond colore officii («), 
immaterial, bMi ABSQUE HOC, tic. that Tw^ford-wdCh at large at that time, 
good on general 

demurrer.—Cio. Car. 328. Cro. Eliz. 555. 842. Co. Lit. 282. 1. Leon. 39^ Hard. 69. 

1. Vent. 211. 217. 1. l.utw. 382. 5. Com. Dig. Pkader’’ (C. 12.). 


(d) The flatute 23. Hea. 6 . c. 10. not now to be fpecially pleaded, 2. Term 
on which this plea is founded, is declared Rep- 569. 
to be a public a<t, and thcrefoie need 
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And upon a demurrer it was faid, this was an immaterial tra‘> 
^erfe. 

But admitting it M be fo, the plaintifF fliall take no advantage 
of it upon a general demurrer ; he ought to have demurred fpe- 
eially^ and fhewed it for caufe. 


Shaw. 

*[ 188 ] 


Then as to the matter it was held, that the officer, havinj^ A bond to rm* 
taken fuch a bond to enlarge a perfon without the privity of the 
plaintiff, who had power cither to confine or let him go, it is void- 
and though it be taken, to his ufe, it is within the equity of the 

ffatute 23* Hen» 6. c. 10. ; but it might be otherwife if the bond by atbirdptrfom 
had been made to the />/tf/«//^himfciT (aJ, to the tife of tb« 

... .. . -.*/a»>fftT3twhofe 

fuit the prifoncr was in cuftody, is void by ftatute 23. Heu, 6. c. 10. though made to the uf« of the 
plaintiff. 


(a) See the cafe of Miiward v. Clark, 
where a promife tl.at a debtor in execu¬ 
tion fhould appear at the return of the 
writ, or that he would pay the debt, 
made to the plaintiff at whofe fuit the 
debtor was in execution, in confideration 
of the plaintiff’s ordering the iheritf to let 
the prifoner go at large, was lield good, 
becaufe made to the party who had au¬ 
thority to difpenfe with his appearance ; 
but the Couit agreed, that If the promife 
had been made to the Jherffy or to any 
other for his ufe, it would have been void 
by the equity of the ffatute, Cro. Eiix. 
iqo. So alfo a bond in confideration 
of enlarging a ptifoner given to the plain- 


tiff is good, though in a different form 
t!ian preferibed by 23. Ifen. G. c 10. 
Hall V. Carter, 2. Mod. 304.—The 
undertaking of an attorney alfu for the 
appeal ance of a defcuH.mt is good, he- 
caufc it \3 siven to the plain! ff, and not 
to tbejheriff, Rogcis w. Reeves, i.Tcrm 
Rep. 41S. But an agreement in wilting 
to pm in good bail for a perfon arrefied 
on mefne pnee/f at the return of the w/rit, 
made a third per/an with tbi bailiff 
of the Iherifr, in confideration of liis ilif- 
ch.argiog the party arrsfted, is, on this 
reafon, vtild, becaufe it is given to the 
flicriff, Rogers v. Reeves, i. Term Rep. 
4tli. 


Knight agairijl Kecxli. 

Eajier Term, 3. IVill. j\fary. Roll 374. 


Cafe 78* 


flpHE CASE was thus ; - There were mutual promifes and agree- Where there are 
ments between the plaintiff and defendant, which were mutual promifes 


fpecially fet fortli in the declaration, in which the plaintiff 
alledged^^/7<?rfl//y,that the defendant non p^rformavlt 

fuum preedi^um, without (hewing a particular breach. There abrcachaflignS 
was a verdid and judgment for the plaintiff in the common pleas, gen-raily, “that 

A , , , . __ “ t.ie defendant 

WRIT OF ERROR was now brought; and it was affigned for “ bad rot per- 

error, that the breach was too general, which being matter of “ formed ch« 

fubftance the right of the a< 3 :ion could not be tried, and tliercfore “ q» 

it is not within any of the ftatutes oi Jeofails. ''I'o prove this ** 

many cafes were cited which refembled this, viz, that « non per- butTaron 

^^formavit agreamentum'* could not be good without (hewing demurrer. 

wherein j as in confideration that he would relinquifh rent du^ S. c. Comb. 

a promife was made to pay thirty pounds, and an allegation in fa Ho ^04- 

liiat he did rclinquilh the rent, but becaufe he did not fliew how. 

^ 271 • 

S. c. Holt, 53. S. C. Skin. 344. S. c. 3. Lev. 1 ig. 

the ' 



kMtaHT 

mgainjl 

Keecm. 


•[*89] 
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the judgment wis arreftcJ f a ). So where a horfe was bought for 
a piece of gold in handj and eleven pounds more to be paid at tW; 
deathor marriage of the plaintiff, for which he was to be bound 
V^ith fufRcient fdreties, and thereupon the defendant promifed to' 
deljver the horfe ; the plaintiff offered to be bound; but becaufe hd 
did not aver that he tendered a bond ready fealed, &c, that fo it 
might appear that both he and his fureties were bound in a compe¬ 
tent Aim, the judgment was likewife arrefted (^). Many more 
inftances may be given where the plaintiff muft fhew the precife 
confideration agreed on to be performed ; as if a promife fliould 
be made that in cafe the plaintiff would acquit a man of a hundred 
pounds due the defendant would pay the money; now though it 
be aHcdged /»faifo that he did acquit himj it is not fufRcient with¬ 
out (hewing how (c). So a promife to pay money before the 
plaintiff began his next journey to London^ and he alledged that he 
began his journey ori fuch a day j but becaufe he did not aver that 
to be the nextjourney after the promife, nil capiat per hillam (r/). 

« E contra. There is no form in the Regljler preferibed to an 
jiftion on the cafe i for if there be fufRcient matter difclofed in the 
declaration, to which the defendant ought to anfwer, it is well 
enough. This is a negative, viz. non per/ormavii, and fo not 
like thofe cafes of affirmative promifes or covenants where the 
breach muft be aVerred. Befvdcs, in this cafe the plaintiff could not 
have a verdicft if the non-performance of the agreement had not 
been fully proved. Goods were delivered to a peifin, and the 
defendant promifed that he would warrant all the money that was 
owing for them ; the breach was for non-payment of the money; 
and although it was objedlcd it fhould be for not warrantinsr, yet it 



hiftion, without faying that he had not paid the thoufand pounds (/). 

At another day the judgment was affirmed upon thefe autho¬ 
rities following, viz. Debt was brought upon aleafe, in which the 
defendant was bound to perform fcvcral covenants, or otherwife td 
forfeit fp much, kc. the breach alligned was, that he had broke all 
the covenants, and did not fhew any particular breach, whicS is U 
harder cafe than this; and yet it was held good If promifes be 
executory on both fides, performance need not be averred, becaufe 
it is the counter-promife, and not the performance, that raifes the 
confideration; and therefore where the plaintiff promifed to deliver 
a cow to the defendant, and he promifed to pay him fifty fliillings, it 
was held that the plaintiff need not aver the delivery of the cow, 
becaufe withouji fuch averment a promife againft a promife mad^ 
at one and the i&me time is a fufficient ground for an a«ftion (hjs 

(«) 1. Sid. 178* 

(/) • 

(jf) Year Book 3. Iltn, 6. pi. 8« 
Dyer, 297. b. 

(£} Cro. Ul.t. 543. Hob. 83 .106. 

And 


(a) Gregory V. Nevil,Cr6. Elia. 292. 

(I) Hob. 57. 

{e) Leneret v. Rivet, Cro. Jac. 503. 
ieeairoLangdenV. Stote,Cro. Car. 383. 
bnd Prideaox RawUos, t. Shew. 27; 

(J) 



feafter Term, 5. Williarfl & Mary, In B. R. 

Atidfor a latter authority this cafe was remembered (a) : There Kn>c«t 
V as an agreement between the plaintiff and defendant, that the •?«»«/* 
plaintiff fhould pull down old walls andbuild amalt-houfe, and that *^‘*®“* 

the defendant would pay him eight pounds pro lahore fuo ; the 
plaintiff averred, that after the agreement fuit et obtulitper- 
formare^ and he had a verdidt; and this was held good enough 
after a verdict, without averring performance of the work. And 
therefore upon thefe authorities, and becaufe the promifes in this 
f afe were mutual^ the breach was held to be well afligned. 

And thereupon judgment was given for the plaintiff 


(«) 2. Siiiind. 35t. tended that {ntnt farticular breach was 

(J>) The Court laid, iliat this objeflion given in evidence to the jury j for tliak 
might be good upon Jemurrer^ but that otherwife tlie piaindtf could not have 
the plaintiff in the original adlion was recovered a vcrdidl. C. Carth. 27a. 
helped by the verdict, for it Ihall be iii« S. C, Skin. 344. 

* [ ^903 

* The King and Queen againft the Bifhop of London Cafe 

and Dr. Lancafter* 




ENRIC'USEpiscopus London. f/WiLLiELMtJsLANCAs- j. 

• TER Sacra Theologia ProfeJJor fummovitifucruni adrefpondend. , impediu 

domino regi ct domina rfg in a nunc de placito quoapermittant ipfos dotni- 
rtum regent ctdjminam reginum prajlntare idonsam perfonatn ad vica- 
riam ecclefta Santii A/lartini in Campis qua va:at et ad fuam fpedlat Lilly, 342, 
donationernisc. Et ufteL SojMMErs na/esattsm. diliiorum 

dom 'ini reg. ct dt mir.a regiaa nuncgeneraits qui pro eifd. domino rege 
et domina reginr. jequitur pre eifdcvi domino rege et domina regina (licit 
quod quidam HUMFRiDb* nuptr Kp 1 sc. London, fuitfcifit. de ad- The late Hljhtf 
vocationc vicaria ccchfuc p.ircc!:. Sutiiti Atartini m Campis prad. rf LofiJin Ailed 
atl de two gre/JJo per ft ut dc feedo 1 1 jure ir. jm e cplfcop. fui pradict. Et ‘‘d 
Jicindeftjn, exijlcn. ipfe pradici. nupet tpijccpust oquodeademvicu-l'"^ 
ria fuit in diocej. fud London, cfmdcm vicariam vacantem contultt 
ThomAlLamplugH Sac'aTheclflgiaProfeJforiClericofuo^quivir- and collated, 
tute cotlationis iiiius in corporal, poljtjjion. ejujdcm vicaritg pnjit. fuit 
tempore pads tempo >v D o m 1 n 1 C a R o i . i S p c u n d 1 nuper reg is Augl. 
y A Eodcnique 1' h OM A vicar, vie an a prad. ut praferturexijien. idem 
Thomas LAMPr.ucH/xyjfi'rft/iEpiscoPUM Episcopatus Exon. 
riteet canenice creat.et co> jurat, juit ttvicaria prad. vacavit per pro- The parfon 
^.otionemdUii'VliOlAJE.hfi.'M.l’l.lSGH ad prad EpiscoPAT. E'xon, made* b.ihcp.' 
per quad ad eundem nuper \<ZGV:.U CAP.oi.‘JM Secdkdu.m rcdiotie 
prarogatxva jua regia coronaJua Angli annex, idoneamperjonum ad 
vicariam prad.pc vacaut'^'m pertinuit precjintare ; pir quod prad. nu¬ 
per Rex Carolus Secunuus ratione prarogvtivaj'uaregia prad. The King grants 
ad vicariam prad. tuuc ftc vacantem /(r/j’/r/z/wv/t Willi elmum by his prCToga- 
Lloyd Sacra hcoiogia Pr ftjjorem Cln icum futtm qui ad eandem t»ve to another ; 
praj'entathnem ipfus nuper y egis fuit admijfus in/iitut. ct induSl. in who was infli- 
eadcmtempoTCpaCiS tempjy t dio/i nuper t fgis. Eodcmque'W ili.ie.lmo ***^ 

Lloyd vicarto vicariaprad. ut praftrtur exiften. idem Willi el. * 
X.L.o\ISpojlea in Ei’isCOPUM Episcopat. Asaphen. ritectcano- 
nice treat, et cotifecrut. fuit ct vicaria prad. vacavit per promoiiofitfn 

pradt 



• [ 191 J Eaftcr Term, 5. William ic Mary, In B. Ri 

T»i Kiw« pra-Ji Willielmi Lloyd a^/pr/gc^. Episcopate Asaphen./ZT 
anp <^een adeundem nuper * Regem Carolum SecundUM ration^ 

or prarogativa fua regia coronafua Anglia annex, idoneam perfonam 
l«»n do,n anu nd vicariam prad. fic vacantem pertinuit prafentare j per quodprad. 
Pft, Lancas- Rex Carolus Secundus ratione prarogativa Jua regia 

TER. prad. ad vicariam prad. Jic tunc vacantem prajentavit ' ROM AM 
which parfim TennISON SucraTheologiaProfejferemCUricumjuumquiadeandem 
prefented was pra/entationem ip/tm nuper regis jfuit admiJJ'us injiilut. et induSt. in 
•ft^ardsmade tempore pacts tempore di^ii nuper regis; Eodemq. TIIOM A Ter- 

* ' N ISON vicariovicariaprad, utprafertur exijlen.idem THom as Ten- 

and the king fj i SON in EpiscopUM EpISCOP. LlucohiS . rite et canonic} 
pre eni ano- conjecrat. fuit et vicaria prad. vaca-vit per promotionem di^li 

* Thoma: 'I ennison adprad. Episcop. Lincoln, etadhuc vaenns 

'*a^nd”it'- i P‘^ dominum regem et dominam reginam nunc 

duAed; . ratione prarogativa fua regia pradiSta idoneam perfonam ad vica-“ 

whicli nerfori prad.fic Vacantem adprafenspertinet pmfentarg. Et pradi£f, 
was afttt^atds HeNRICUS EpISCOPUS LoNDON. WiLHELMUS LANCASTER 
made a bilhop, ipfos d'^minum regem et dominam reginam nunc injuJTe tmpediunt ad dam^ 
and the king num ipforum tlomini regis et domina regina nunc quingentarum lihra- 
was hindered in rum. Et hcc idem attorn. dUiorum domini regis ct domina regina nunc 
hisprefenution. g^rieralis qui &c, pro eifdcm domino rege ct domina regina paratAs 
eji verificare-i &c. 

HatUum. Et prad. HeNRICUS EpISCOPUS LoNDON. et WlLLIELMUS 

Lancaster per Adam Baynes attorn.fuum ven.ct defend, vim 
The defendants tt injur. iAc. et petunt auditum brevis prad. eteis legitur in hac verboy 
pray oyer of the fcilicet. “GuiLlELMUS#/ Mari A Dei gratia Amgl. Scotia Francia 
“ et Hibernia rtx et regina, fdei defenjor. &'c. vie. Middlefexfaluti 
“ Prac'pe Henrico Episc. London, et VVillielmo Lancas- 
“ TER Sacra '"Ihedogia Profejfori quod jujle etfine dilatione permit^ 
“ tant nos prafentare idoneam perfonam ad vicariam cclefia SanSii 
“ Martini in Campis qua vacat et ad nojlram fpeSJat uonationem, et un^ 
“ de prad. Jr.PiscoPUs et VVillielmus nos injnjie impediunt ut 
“ diciitii J etnifi fccrint fum. per bonos fum. pmd. EpiscopuM et 
“ Willi elmum quodfmt coram nobii d die Sanbti Michaedsin tres 
“ feptimanas ubicunq. tunc fuerimus in A. gl. ojienf. quare non fece~ 
“ rint, et habeas ihi fum. et hoc breve. T’e/ie nobis ipjis apud li^edm, 

“ 26 die Septemhris, anno regni noftri quarto Qms aK'.’* quolcbfo et 
and plead a va- audita iidem EpiSCOPUStf W ii.ljelmus petunt judic um debrevi et 
..Ttanee between narratione prad, quia dicunt quod inter breve et narration, prad. ma- 
the writ and (critclis habetur variatio in hoc^ * videlicet, quod ubi per breve prad, 
•ount. pradidti dominus rex et domin a regina intitulant fe ad donationem prad, 

* C loa 3 ecclefta SanSJi Martini in Campis plena jure, tamen per nar¬ 

ration, pra:-. iidem dominus rex el domina regina intitulant fe ad dona¬ 
tionem ejufd. m vicaria ratione prarogativafua regice corona fua An¬ 
glia, unde pro variatione prad. inter breve et narration, prad. iidem 
EPISCOPUS et VVillielmus petunt judicium de brevi et narration, 
prad, et quod breve ill. cafetur, iAc. 

in kge Et prad. attorn, di^orum domini regiset domina regina nunc general, 

0 d flattium. ^ ifdem domino rege et domina regina nuncJeqmturpro eifdem do¬ 

mino 



feafter Term, 5. William & Mary, In B. R. 


4 tiin 9 rege et domina reginadicit qmdprad. piacitum pr<td. FIenrici The Ktno 

KviscoPi London, tt WillielMi Lancaster in cajjatione 

bri'vis prad, Juperitii placitat, materidq. in eodem content, minus 

fuffidtn. in lege exi/iunt ad breve prad, cajfand. quodq, ipfe idem ut~ ^"ndon anT 

torn, general, &c, pro eifdem domino rege et domina reginaad placi- D*. Lancas- 

turn illud mode et forma prad, placitat, neceffe non hahet n:;c per legem tea. 

terra temiur rejpondere, Et hoc idem atlorn, general, &c, pro eifdem 

domino rege ei dimina regina par at. ejl vcrificare ; unde pro df £iu 

fufficien, refponf, ipforum LpiscoPI et Willi elm i in hac parte 

iaem attorn, generalis c. pro ciflem domino rege tt domina regina pet, 

judicium et quod breve prad, bonum adjudicetur et breve Epifeopo, &c, 

Et prad, Henricus Episcopus London, et Willielmus Junaio in mwam 
Lancaster dicunt quod prad, piacitum ipforum Henrici Epis- 
copi London, et Willielmi Lancaster in cajfition, brevis 
prad,fuperius placitat, materuiq, in eodem contcht. bonum et fufficien, 
in lege exifiunt ad breve prad, cajfand. unde ex quo pra 1 . attorn, diSl, 
domini regis et domina regina nunc general, ad piacitum illud non 
refpond, nec ill, aliqualiter dedic. iidem Henricus Episcopus 
L t'NDON.^/ Willielmus Lancaster (utprius) petuntjudicium 
de hrevi et narration. pradiSi. et quod breve illud cajfctur, t^c. Sed 
quia curia diilorum domini regis et domina regina nunc hie de ju^ 
dido fuo de et fuper pranvffts reddend. nondum advifatur., dies inde 
dat, tjl turn prafat, attorn, general, ^c, quam prafat, Henrico 
Episcopo London, Willielmo Lancaster coram domino 


rege et domina regina ufq. d die P<fcha in qninque fptimnnas ubi~ 
cunq. islc, de judicio fuo de et Juper pramifis ill. audiend. eb quod 
curia didiorum domini regis et dom va regina nunc hie inde nondum * ^93 J 

$ffc. Ad quern diem coram domino rege it domina regina apud IVeJim, 
ven. tarn Edward US Ward ar, mod b attorn, domini regis et domina 
regina nunc general, qui pro eijdem doni'no rege et domina regina 
in hac parte fquitur in propria perjbna Jua quam pradiSt, 

Henricus Episcopus London, et Willielmus Lancaster 
per attorn, fuum prad. fupei quo vifts et per curiam d.tl. dommi regis 
et domina rtgina nunc hic plenius intcUedlts omnibus et fingulis pra* 
miffs maturaq. deliber atione inde hab ta pro eb quod videiUr curia 
diti. domina regi% ct domina regina nunc hie quart prad. pLcit. prad, 

HE^nl. Episc. Lond. ei Willielmi Lancaster in cajfation. 
brtvis prad, fuperiuy placitat. materidq. in eodem content, minus fuf~ Judgment quoi 
feien. in lege exijiunt ud breve pradiil. cajfund, conjiderntum ejl 
quod prad. Henricus Episcopus London, et Willielmus 
Lancaster ad breve pradicl, refpond, &c. Super quo pradiif, ^fifopus m9ra» 
,Henricus Episcopus London. <•/Willielmus Lancaster 
perpradUt, Adam Baines attern, fuum ven, et defend, vimet”'*^^’ 
injur, quando (Ac, et dicunt quod pradi£t. dominus rex et domina 
rtgipia u£iionem fuam prad, inde verfus eos habere fu manutenere 
mn debent quta tdem Episcopus dicit quodnarratio prad. materidq. 
in eadem content, minus jujffcien. in lege exijiunt t.d ipjos dominum 
regem et dominam reginam ad a£1ionem fuam prad, inde verfus ipfutn 
epifc.pum habend. manutenend, quodq. ipfe adnnrrationcm prad. neeejffe 
non habet ne^per legem terra Unetur aliquo mode refpoKd,r4. Et hoc pa* 
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rat, ejivertficare\ undtprodtfeSfufuffiden* narratbnis in hae parte tdtM- 
Hemricus EpiscopusLondon, petitjudidum et quodprad. doffli» 
nus rex et domvia regina ab a£lteae Jua prad, verfus ipfum epifeopum 
habend,pracludantury tsc, 

Etprad, Willielmus Lancaster dkitquod ipfi ejf vtcariut 
vicariit SanSii Adartihi in Campis ex collatione preed. Henrici 
fcndant*'*'^lead 5 K*** 5 CoPi LONDON, quodq. diSt. deminus rex et demina regina ac~ 
tvjitr, pried, inde verjus eum haht re non debent ; quia dic 'it quod 

. bene et verum ejl quod prad. Humfrtdus nuper EPISCOPUS 
fi^oVuic* iMt London. prad. nominal, fwtf fit. de advocatiene vica* 

^iHiop, eedefia parodialis Sandi Martini in Campis prad. ut de uno 

gtojjo per J'eut de fr.do it jure in jure ipijcopt.t. Jut prad. Et fic hde 
Jeifit. exijien. ipje prad. nuper cpifeopus t o quod eadem vicaria fuit in 
and tl)c colla- diocefi Jua London eandem vicariam vacan. contulit T[’HOMiE 
lion, • LamplugH Sacra Theologia Projrjfor, Clef ico fuOj qui virtuie colla- 

-* r jp4 J tionis illius in corporal. * pojjijfion. ejuldeni vicaria pefit. fuit tempore 
pads tempore Domini Caroli Si.cundi nuper regii Angha^ 
Eodemque It' HoMA v.cur. vicana prad. ut prafertur exijien. idem 
and the making ThcMAS LaMPLUGH P'Jlea in EPISCOPUM LpISCOPAT. ExON, 
of tJie |>er|en canonicr treat, et confiertit. fuit rt vicat ia prad. vacavit per 

fliop, promoUon.mditii 1 homve Lamplucm ad prad. Episcopatum 

* Exon, quodq. prad. nuper Kr.x Caroi.us Secundus ad vb 

and the king’s eariam prad. tuncftc vacan. prafintavit WillielmuM Li oyd 
picfentatioii of Sacra Thtologia Froj'ejforum Clertcum fuum^ qui aU eandem prajen- 
th^r'lnftitmion ipfiut nup<r rrgis ftfit admijjns ttjiitul. et inaudtus in ean- 

and induciiur, temp.re pads tempore d'ldi nuper regis. Eodimq. WILLIELMO 

Lloyd vicar, vicaria pradid. ut [rafertur exijien. idem WiL- 
I.1ELMUS Lloyd pojiea in Episcopum KPiscopat. Asa- 
PHEN. rite et eanentce .rent, ft atJ'ecrat.fwt ct vicariapradid. va- 
tavit per promotionem prad. Willjelmi Lloyd ad prad. Epir- 
eoPAT. Asaphen, quodq. prad. nuper Rex Carolus Secun¬ 
dus ad vicariam prad. ft' tunc vuenn, frafentavit 'J HoM AM T EN- 
NisoN Sacra 7 htoi.gia Erffjjon w. Ci: ricu/njuumtqniad eandempra- 
fentatioHcm ipjtus nuper ttfii fuit admijjus tfiitut. et indudus in ean¬ 
dem tempore pads Umpore dicti rKECisCAROLi bEcUNDi mode 

et forma p*aut per na: ration. p*ad. Jnpn lus Jupponitur. Sed idem 
W iiLiELMUS ult.rius dicit quod p r quendam adum in pur Hume nte 
nnd pleads the domini Henrici nuptf regis Anglia odavi apud IVeJim. prad. 15. 
i»atoie of dit Januarii anno ngni fui 25. tent. edit, inter alia inaditat. fuit 

Htn. s. authoritate ejtfdtm pariuwienti quod neque didus nuper rex haredes 

mquejuecejjorey fui regishujus regni net aliqui'fubditus (Here recite 
the Itatute of 25 H. t. cap. 21. from the 3d to the 7th paragraph). 
pt outper euudem adum inter alia pienius apparet. Et idem WILLIEL- 
MUS ulterius duit quod poji confedionem adusprad. et diu anteimpe- 
tration. brevis ongmalis prad. praiid. Henr. modo def. rite etea^» 
nonicecreat. ct conj'ecrat. fuit in iiP:scoPUM Episcopat. J.ONDOK, 
fcHicet apud Jk'cjim. pi adid, quoaq. pojiea et ante impitration. tjujdem 
Thf hirt’op riu brivis filhet 20. die Dccetnbus anno Domini 1691. 'I’homas 
et uditt ciaius. "T ENN'SON rite et debito modo eledus fuit in Episcopum Episco- 
PAT. Lincoln, videiicet apud lEtjim. pradid. quedq, Johann i-f 
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ftwidintia divina Cantu AR. archiepifiepui Mim AngVut primai Tat Kim# 
iit ajtitrapolit/tn, pafl edition. 'jSfus pradi£l. et ante impetration. brevis 
frttdi£f. fcilicet 22. die Decembrit anm Domini ultimo fubradi&o poji "S"*"/* 
debitamexaminationemarchiepifcapum hie de caufii et* qualitaiibus per 
prad,fpifcopieleSf.perquafdamliSeratfuasdijpeMfation.fcript,fecuniium D*. Lancas* 

formamprad. ftatuti fupra fetitat. edit.fub nomine ipfius archiepiftopi t«*. 
confell. ac Jigillo ipjiut archiepifcopijig'llat* ac in curia cancellaria die- A dii^ienratioa 
torum regis et regina nunc apud tVeftm. prad. dihito modo irrotu- wchbl- 

/af. TennisoN^ai^ Theohgia DoSlfiri et Epis- 

COPO Lincoln. ele£l. dire£f, recitan, per eafdem liUras difpenfation. The difpenfa. 
quA ex parte Episcopi Lincoln. ele£l. di£f, archiepifeopojig* tion fet forth. 
nificaU fuit quod Episcopat. Lincoln, prad. fru^lus redditus et 
proventus adeo tenues et exiles et dimtnuU fuer, ut dignitati Jua epif- 
eepaU iftis prafenim temporibus nullo modo fufficerunt ; unde diStus 
Episcupus Lincoln. ele£f, di£lo archiepifeopo bumilittr fupplieari 
feci£et quatenus ei de opportune aliquo JubUvamine in pramijffis provi^ 
deri di(l. archiepife. de gratiafpeciali dignareiur petitioni prad, 
objecundare volens cum prad, Thom a TEnnison EpIscopo Lin¬ 
coln ele£i, (juxta voluntatem ferenijjimi domini mjiri Recis 
Gulielmi di£Jo archiepifeopo in bac parte figtuficaU) ut una cum 
Episcopat. Lincoln, vicariam perpetuam ecclejia paroch, San£ii 
Ma*tini in Campis et reSioriam ecelejia parocbialis San£li Jacobi 
Wejlm, in com. Middltfex et diocef, Lond<.n quas tunc di£fus Episcu* 

PUS Lincoln. ele£l, pojjidebot ufq,primum diem menfs Julii tunc 
prox, a dot, prad% liter arum dijpenjation. retinere gaudere habere et in 
commendam tenere in tarn amplis modo et forma quibus anUtunC ufq, Toholdiii etm 4 
tempus confi£lion, liter arum difpenfation, prad. di£lus Episcopus maulam, 
Lincoln. eieStus rctinebat et p fJidebatfeorumquefruSius proventus 
aliaque proficua inde provertientia in ejus pmprios ufus et utilitates 
eonvertere applicare^ et de eifde/n difponere di^us EplSCoPUS LI^- 
COLN. eleft. libere et bcite valeretet pojjct ttiamfi tttdi£fts vicartaet 
rettoria prad, non refidcrety necullam moram ibidem traxit legitimam 
di&o Tiiomje Tennison Sacra Theologia Do£iori Epifeopo 
Lincoln, eltil, faculte.tem et authoritut. ded:tet eomeffit (quantum 
indicto archiepijc'po fuit et jura regni patiebantur) et tenore didla- 
rum littrurum difperfation, gratioje dtfpcnfavit canoniiis injlitutis 
quibufgunque in iontrai ium non obftan. Provifo femper quod vicaria Provifoj 
ptrpetua ecclefta parocbialis San£li Martini in Camp, et re£ioria ec^ 
clejia parcch. Sanili Jacobi IVeJim, prad, debit, non faudatentur 
obfequiis et animarum cura in etfdem nulldtenus negligerentur fed eo» 
runaem congfue fupportentur onera debita et confueta, Provifo etiam 
* femper quoddibf, litera difpen/ation, eideth EPlscOPO Lincoln. ^ p 
ebM, non projicertnt nijiper literas patentee regiarum majejlatum fo* L 
rent ■ eonfirmat, p rout per eafdem liter at difpenfation, plene liquet, Et 
idem WILLlZLMVs ulterius dicii quoddominus rex et dofnina regind Tli« king*scon. 
nunc pojiea fciliat 23 . die Decembris anno regni fui tertio apud firmation of the 
Wejlm. prad. per literas fuas patentes fub magno ftgiilo fuo Anglic 
figtlUiU geren, dat, tifdem die et anno et in curia ipjarum domini regis P***“*‘« 
it domina regina cancellaria apud Wejlm, prad, fecundum formam 
jPa.tttidebito modo dc recqrdo itrotulaU prad. literas dijpenfationis et 
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Tks King fingula in tU content, juxta frad, aSium parliamenti confirmaver. et 
AW0 Qw».en profeipjis haredibus et fucceffhribus fuis ratificaver. approbnver. tiPi 
co*ifirmaver. ita quod di£ius revcrendm in Chrifio pater 'Thomas 
Ljndon aKd Ep*SCOPUS Lincoln. m ditlis htcrts dijpenjationis nommat. 
Dm. Lancas- omnibus et Jingulis in eifdeni fpecificut. uti frui et potiri valeret et 
TI *. pof/tt Ithere et quictc impune et licitefecunium vintformant et effeSfum 
earundcm abfque impedimento quocunquc, eb quod expreffa mentio do 
‘ certitudine pramijforum out de aiiis donis five conceffiowbus per prad. 

dominum regcm. et dominam reginam ante tunc fail, in diSfis Uteris 
patentibus minime fa£l. exijiit. aut aliqua re can fa vel materia qua^ 
cunque in atiquo non ohflau. prout per eafilem literas patentes plenius 
appareU Et idem WiLLitLMUS Lancaster ulterius dicitquod 
pradUt. caufa pro qua pradict. literte dfpenfiition. per prad. archi- 
epifcopum et liter a patentes per preedit, dominos regent et reginam 
nunc fic utprafertur faSl. fuer. non eji contrarium five repugnans fd-- 
era fcriptura etlegibus Dei, quodque hujufmodi liter a difpenfationis 
pro fimilibus canfis ante editionem p^adiSi. a£lus parliamenti ufitat, 
et con fact, fuiffent haberi per hujufmodi epifcopos fuhdilos dibii domini 
nuper Regis Henrici Octavi npudpradiSt. fedem Romanuni, 
^lodque pfieafcilicet 2 ^. »ie Decrmbrisy anno Domini l(>^l,fupra~ 
di£i, pi ad. 'Lhom as 1'knnison rite et c-monice creat. et confecrdt. 
fuit EpiSCOPUS Episcop at us Lincoln. pradUi. videlicet apud 
IVefim* prttd. quodquepcadiclus 'Thomas Episcopus Lincoln, 
pradi£f, vi^ore pramijforum. hahuit et in fuos proprio^ ufus et uti- 
iitates convertit apfiicavit rt difpofuit omncs et omnimodos fruSlus 
froventus alioque profit ua prad. vicaria ecclefia parochial. Sanili 
, Martini in Campis prad. in com. Midd efex ufque prad. primum diem 

menfis fulii tunc prex. a dat. di£i. liter arum dfpenfation. prad. vi- 
* f 197 ] apud parochiam * prad in com. prad. ad quern quidem diem 

^ ^ ’ vicaria ilia ecclefi s prad. fccundum Umitationem in pradidiis Uteris 

difpenfationis mentionat. vigore p' amiljorum vacavit, fcilicet apud 
W.jj m. prad. per quod idem Henricus Kpiscopus London, vi- 
Collation of the cariam ilium fic vacantem contulit eidem GuLlELMO T^ANCASTER 
defendant, clerico fuo et eum in arporali poffefftons ejufdem vicaria poni fecit tem¬ 
pore pads tempore domini refis et domina regina nunc fcilicet apud 
ff'efim. prad. idcmque GoLiiLi.. vicar, vicaria prad. ex coUatione 
prad. Henrici Episcopi London, diu ante impetration.hrevfsori- 
gi nalis prad. fuit et adhuc exifiit. Et hoc idem WillIELMUS par at. 
ejl verificare ; unde pit it judicium fi did i dominus rex et domina regina 
adionem fuam prad. verfus ipfum Gui.iELMUM habere debeant^t 
Averment of !<«« Cum hoc quod prad. GULiELMUs verificare vult quod prad. 

ft sadempaJoKa. Xhomas TennisoN in narratinne praditta fuperius nominat. et 
prad. Thomas Tennison in.Uteris dij'penjation. prad, fuperius 
nominat. furit una et eadem perfona et non aiia neque diverfa ; quodque 
vicar i'l ecciefia Sandi Alartini in Campis in brevi et narratione 
prad. fuperius nominat. necnon vitaria perpetua ecclefia parochialis 
Sandi Martini in Campis in Uteris difpenjationis prad. fuperius 
mentionat. funt una et eadem et non alia neque diverfa. 

Demarrertoone Et prad. LdwardUS Ward, armiger, modb attorn, diflorum 
«»f the pleas. domini regis et domina regina nunc general, qui pro eifdem domino 
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re^ et domina regina fequitur quoadprad. placitumprad. Episcopi 
London, pro diif. domino rege et domina regina dicit quoddidl. do- 
mi nm rex etd.mina regina pir aliqua per prad. Henricum Epis- 
COPUM. London, fupcrius placitando allegat. ah adiione Jua pi ad. 
inde verfus ipfum Episcopum London, hobend.pracludi non debtnty 
quia dicit quod narratio praditl. materidq. in eadem content, bona et 
fujffic 'iens in lege exijiunt ad ipjos dominum regent et dominam reginam 
ad adlioncm fuam prad. >verjus prafat. Kpiscopum London, ba- 
bend, manutenend. j quam quidcm nan atioriem maUriamq\ in ecdcm 
ocntent. idem attorn, general, pro cifdem domino r.ge et domina regina 
parat, eji verificare etprobare prout cur. iz'c. Et quiaprad. Episc. 
London, ad narration, iliam non refpondet ncc illam hucufq. ali- 
quuliter dcdic. idem attorn, general, pro cifdem domino rege et domina 
regina petit judicium verfui prad. Episcopum London, et breve 
metropoiitauoy i^c. eo quod prad. Episcopus Lo ndon. * eft pun et 
nominat. in brevi originali ipjorum regis et regina fibi adjud eatiy i 3 'c. 

Et quoad prad. placit. prad. Gulieemi Lancaster per ipfum 
Gulielmum fuperitis in btoram placitat. idem attorn, general, pro 
eifdtm domino rege et domina regina dicit quod diet, dominus rex et 
domina regina per aliqua per p ud. Willielmum Lancaster 
fuperius pia<:itando allegat. ah adlione fua prad. inde verfus ipfum 
Willielmum hahend. pracludi non debent, quia dicit quodplacitum 
illud materidque in eodem content, minus fufl un. in lege exijiunt ad 
ipfos dominum regem et dominam reginam ab aSiione fua pradUia 
verfus prafat. Gulielmum Lancaster hchend. pracluaend. 
quedque ipfe pro ipfis domino rege et dom.na regina ad placitum illud 
medo et forma prad. fuperius placitat nccejfe non habet nec per legem 
terra tenetur aliquo modo ref ponder e. Et hoc idem attorn, general, pro 
cifdem domino rege et domina regina parat. eJi verificare \ unde pro de- 
fettu fufficien. pldciti prad, WiLLlELMi LA.liCA.STEK in hoc parte 
idem attorn, general, pro eifdem domino rege ct domina regina pet. 
judicium verjus ipfum Willielmum et breve metropolitano. ttfc, 

Et prad. WiLLiELMUS Lancaster dicit quod placitum prad. 
per ipfum Willielmum modo et forma prad. fi'pcrius placitat. 
matrridquc in eodem content, bon. ct Jujjicien. in lege exijiunt ad ipfos 
domhhiw regem et dominam reginam ab atiione fua prad. verfus 
praditlum^ \ LLIICLMUM habend.pracludtnd.y quod quidcm pla.itum 
maieriamquc in eodem content, ipfe idem WILLIELMUS parat. eji ve~ 
rijicare et probare prout cur. cde. Et quia prad. attorn, general, 
pro eifdem domino rege et domina regina ad placitum ill, noif refpondet 
i}ec iU.hucufque aUqual.tcrdedicit, ipfe idem Willielmus (utprius) 
pet. judiciuniy et quodpradidi. dominus rex et domina regina ab ac- 
tionefua prad, inde verfus ipfum Willielmum babend. praelu- 
dantury &c. Sed quia cur. di/t. domini regis et domina regu a nunc 
hie dejudiciofuo de etjuper pr amijjjs reddend, nondum advijotury dies, 
inde dat. eji tarn prafat. attorn, general, domini regis et domina re¬ 
gina quiy isc. quam prad. Episv OPO London, et prad. W iLLl- 
ELMO, coram domino rege et domina regina ufque in crafttn, Sundia 
Trinitatis ubicunquey ^c, de judicio J^o de ct juper fratnijjis this indt 
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T«f Kik» audiend. eo qmi ear, di£i. domint regis it dmina regina nunt 
Awp Os^Kif mnduniy ISeC Jd quern qwdem creflin. SanSfee Trinitath c§ram 
Tii*^«*oTor ^*"*'*® * dimtha ngina apud If'ejlnt. •ven, tarn prad, Ep- 

LoKooMAtio WARDUS Warp attirn. diit, domint regis et domintt regma nunc 
pa. Lancai- general. qtVy in propria perfona fua quam prad* HENRieus 
▼*»*! Efiscop. London. ^/Williei^mus Lancaster perattarn.Ju- 
um prad. Et fic continuat ufque ad O'flah, Sanffi MilL Ad quas quidem 
oflab. Sftniti HilK coram domino rege et domina regina apud tVeJim, 
ven. tern prred. Edwardu'. Ward attorn, di/d. domini regit ct 
domina regiurs nunc general, quiy lAc. quam prad. Hf.nricus Epis- 
COPUS Lonkon. et WiLi.iEEMUS l./ANCASTER per attorn.fuum 
prtsd. et fuPrr hoc viJIs et ptr cur, di/f. domint regit ct domina reginet 
nunc b 'lc plettiui intellc/lis omnibus et ftngulis pnemijjis maturajue dc-m 
liheratiane fuperinde hahita videtur cur, domini regis ct d'^mina re- 
giate nunc Ifc qued narratio prad. materiaque in eadem content, bon, 
et fu^cien. :n lege exiflunt ad ipfos dominum regem et dominam reginam 
adnhionem fuam prtedi/.lam oterfusprafat, HenricumEpisCOPUM 
Lon DO N* hubend. manutenend, quodquepradUl, pl'iciium prad. G U- 
LIELMI Lancaster fuperius in barntm pletchat- materiaque in 
eodem content, minus fuJUcun in lege exijl. ad ipfos dominum regem et 
duhinnm reginam ah a/tionefua prad. verfui W^XI.LIELMUM 

laSKVCfiST E.Khdend.pradud nd. proutprad. Edwardus Warp 
quiy isfe. juperius alhg<.vit. Ideo consideratum est, quad 
iidem dominus rex et demina re ina nunc recuperent verfus prafat, 
Henricum Episcopum London, ct Willielmum Lancas¬ 
ter prafmtt.tiiK. fuam ad vicariam prad. ct quod habeant breve 
Johann i Cantuar. cpifofo t‘tius Anglia primat. et m^'trop'Mtan, 
eo quod pr&J. HtN. Episc.’-PUs London ejt pars et nomi'.atur in 
breve prad. quod non oh/ian. rcclamaiione ipftus tpifeopi c: prad. Gu- 
MFLMI I.ancasteR Hci't vicaria prad. c'tdem Wjlmelmo 
I/Ancaste.. coliit. efi et ipfe in corporali pojfefftone ejujdem V'caria 
poftt. ex i/1 it fpfum WiLLiEtMUM ab eadem vicaria nmoveat et ad 
Vi^ariom prati, nd prafentat on. di£l. domini regis et domina regina 
nunc idoneam perjonarn admiltat, et p>rad, HekRICUs RPISCOPUS 
London, ct Willielmus Lancaster in mif ritordiay l^c, 
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Cafe 80. * The Attorney General againjl Henry Lord Bilhop 

of I ondon, and Dr. Lancafter, and Dr. Birgh, 

\r fMrttmpeJity (^UAREIMPEDIT for the vicaragc of St Martin in the Fieldsy 
flicking hy THB the coiiiity of Middhfex \ fetting forth, that Humfrey\ztt 

w-«iT eniitM gj' London was feitbd of the advowson thereof in fee in 

donation^*©/ a bifhoprick ; which vicarage being void, he colla-* 

vicaiagf i'ttmplugh thercuMto; who being afterwards made Jlifbo^ 

•• ri;*/,*’huthy of ExeteTy and THE VICARAGE bciiig void by his promotion, 
the decla*arion King Charles the Second^ by virtue of his prerogative, did prcfcnt 
to *mron thereunto, who was afterwards mado Bifhop of St, 

« if h ^faph ; and th-* faid vicarage being again void by bis promotion, 

“ Avo HUD no va»’iartt.- —S. C. a. S«ilk. 559. S. C. Show. P. C. 164. S. C. 

Ca'fli. jit. c, Co. in*. Cro. Elia. i 3 f. t, Wilf. 141. 5. (^om. Dig. Pleader” (C. f5.J« 

I, Com. Dig. '• AhateoNm" (C. 8.;. (H. 7.). 

the 



Eafter Term, 5. William & Mary, In B. R. 

the laid king thereupon prcfentcd Dr, Tennifon^ who was after- Tm Atto*.' 
Wards made Bijhop of Lincoln y fo that the faid vicarage being now "ivCiMtRAt 
void by his promotion, it belonged to the king and queen to pre- 
fent ratione prarogativa Jua regUy but they were hindered by the or 

defendants* London and 

, - , . ... , . • Lancas. 

The defendants craved oyer of the writ, which was read tn hac Tt«, and 
verba i by which it was recited, that the church .yvas void, et ad !>*• Bmcii. 
no/lram fpefiat donationem ; and then they plead in abatementy and 
ftew this variance between the declaration and the writy viz. 
that by the declaration the king*s title was fet forth to prefent rtf- 
tione prarogativay and by the writ it is plena jure i fo for this va¬ 
riance they pray that the writ may be quaflicd. 

To this plea the Attorney General demurred, and the 
defendants joined in demurrer. 

And thereupon there was a refpondeas oujler awarded. 

Upon which the bifl)op demurred generally to the declaration* 
and THE Attorney General joined in demurrer. 

Dr, Lancajler pleaded in bar, and confefled the feifiii of the 
late Bijhop of Londany as laid in the declaration, and all the pre- 
fentations and confecrations, &c.; then he pleaded ihofe claufes in 
the ftatute of 35. Hen. 8. c. 2i. by which power is given to the 
Jrchbifl)op of Canterbury to grant difpenlations as the Pope^ri for¬ 
merly j that after the faid ilatute, and before the writ purchafod, 
the defendant was confecrated Bijlyop of London ; and that Dr, 

Tennifon was elected Bijhop of Lincoln on the 25th day of De^ 

amber 1691, hut before his confecration the archbifliop granted a 

difpenfation to hold the vicarage of St. Marthty and * the reaory , r ^22 1 

of Jtf/wf in with the bilhoprick of until ^ 

the firft of July next after tlic date of the faid difpenfation; that 

the king, by letters patents under the great feal, did confirm the 

(aid difpenlation, purluant to the liiid ftatute ol 25* Hen. 8 . c. 21 .} 

that Dr. Tennifon was confecrated Bijhop of Lincohy and held the 

faid vicarage aiid redory in commendam till the faid firft day of Julyy 

and then the faid church of St. Martin became void by his pro- 

mmion, and the Bijhop of London prefented the defendant Dr. 

Lancajlery i^c» 

Dr. Birch pleaded the fame pica, mutatis mutandis as to the rec¬ 
tory of St. James. 

■ To both which pleas the Attorney General demurred, 
and the defendants joined in demurrer. 

First, It was faid, that there could not be a more material 
variance than between this ivrit and declaration y the one was ge¬ 
nera', and the other fpccial, and founded upon difterent rights 5 
and therefore, according to all the authorities in the books, the 
writ oa^ht to be abated. 

N 4 Then 
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Then the queftions on the pleadings were: . 

First, Whether the king had a prerogative to prefent upon* 
in avoidance by cefhon ? 

Secondly, If hs has fuch prerogative, then, Whether this, 
. _ -% difpenfation in conv 7 t ndu:n retinere has not fatisHed his turn ? 

• [ 201 j ^ 

Th« or As to THE FIRST POINT, the Common ufage for above a hqn- 

being tjred y^ars, fupported by foleinn judgments, has fettled that part 

f if.d 10 fee of prerogative, viz. that where an avoidance happens by cef^ 

the king may prefent ration, pr^^ntiv^ Ju^ : this my 

hnADrU^ Lord VaUGHAV, in a-gumg Dr. had,: CaJ, {a), took f>r 

p/«?^toiht Gui granted. It is true, there may be fomc old books which deny this 

vraite. Dr Jrcrogitive, but my Lord Rolle was of opinion (Aj, that the 

is otherwife at this day; and to prove it, he cited Holland*: 

aodrhe Cofe [c)., whcrc the law was not only taken to be fo now, but 

vieiraKe thereby tliofc ojd books Were denied to be law, becai.fc the opinion in that 

liecoming voia, cafe wa«, that the ki;'ig had fuch a prerogative at the commori 

Xm-ofhi^’te^ law. But to make this a little more plain, there are two folemn 

rogaive, '*p!e-j^^^enients upon this very point; the one is reported in Moor{d)^ 

which was thus, v z. The incumbent of the vicarage o{ Barnham 

10 t: f v.cdncy. was made Bijhop of St. Afapb.^ and the queen profented one Ran- 

Pr i^hyd was inllituttd and inducted; and the patron brought a 

■fterwirdi cre- • . j-. ' ^ i • i. i i 

Ited Bi'hnft tmfml ; tnere * was a plea in bar, and a Uemurrer to that 

St Aupb[ pl«^a ; and the quellion was. Whether the queen could prefent by 
the vicarage he virtue of her prerogative ? and upon perulai < 1 many precedents 

the 



tprwarHs ei(flrd c.ot (uch a prerogative ; butthc opinui.i - f one man c.ui.iot in rea- 

of Lii. fun or jullice be oppofed to folemn and dcliberatejudgnicnts j he¬ 
ro/*, hot pre¬ 
vious to Ills coniecration the ylfttibiflip of C. 4 >'terlu>-y ennfed liim a in linld ifie vir.i'.igy 

St . ;ind the ri tl<>r> ol St, Jaii-ti Ii- ct,».iun o‘im wilir iIm Is^i. tip itl' rf i.titctji!, until It I.; 

ihrtt day of 'July rrxt rhe djir ,>t -hx: tifp Kj,ui-,u, wSich w .s Ci.i-fiihy l.tt-rs p.iici.ts 
tinder the gicat fral, acrordinz to ihe Ih.tuti of 15. Ilm. S. c. jt. it was .rt.rsn, ill, 

That THt Kiiir; ha-, by hi, I'rorogative, ;i ri^lii to prr-.ri to t!ic .lioich t.\ a •uhj.-w. c.n tlic incyiii- 
t-em a being cicaied u bilhop. adly. I bat thi-. pitiog.itivc liiaU take pl.ii-f' ujie.-n all avoirlnnces by 
And ^ iiv, Tho ti**-dift.eiHa'ion V in'td to/>»•. in r.«.t f.,tl'.htd ;lit uevtium, and 

the'cforc that i .i- kino, cn Dr. TVaaiTc.'i being corifctiaicd jiji.'i,t nf J.-itJ-t »hms a-.’.-iio iuri jtd'io 
p-efent to the vicarage m Si. Ma'iin, thus repdeitd void by his pi .mi-if cn. — S. C. Li.v. -^77. 582, 

5. (J, Lsv, lint, 7^4. S. C’. I. ji-ncs, S. C. Con-h y'o. S. C. Cartli. 313, 

6. C I. Sho«v, 4,3. 44,, 4-3. S. C. ». Sdik. 540 559. b. C. Show. l>. C. 164. S. C. Ld. 
Ray. ty 3 Com. U.g. 6O3. 


(a) Vaugh , 3 . to *8. 

(b) i. Roll. Abr. 343. pi. 3. 

(r;Oo. fell. 54Z. ‘ ■ 


(J) V/i fl|i’.s Crffe, Moot, 399- 
,'ri Woor^l--*'.'fal'-, Crc. Jac. tjj, 
(/) ili. b. 

Tides, 
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tides, it is probable that Tome of the old books might induce that 
Judge to be of that opinion, not becaufe they fay the king had no 
fuch prerogative, but bccaufe when fuch a^^lions were brought to 
recover prefentations, as in the reign of Edward the Third and 
Henry the Fourth^ pro hac vice tantum^ there is no mention of this 

S rerogative, and from thence it might be inferred he had none. 

ut my Ltird Brooke in his Abridgment («) mentions a prefent- 
ment to the church by King Edward the Third ratione praroga^ 
tiva-t which the Bijhop of Ely had feen, and it was where the church 
was vqid by cejjion^ as in this cafe. It muft be admitted, that 
until the reign of Henry the Eighth the books are not very clear 
in this point; but the reafon is plain; it is becaufe before that time 
the avoidance of a benehce by promotion could not properly be 
faid to be the aft of the king, but of the Pope. 

Second JL.Y, This title is not hurt by the difpenfation in com- 
mendam retinere, or by any other matter appearing upon the re¬ 
cord ; for the difpenfaj:ion coming after the election, and before 
the confepration, fufpends and prevents the avoidance, and by 
virtue thereof the incumbent isftill in his living /J/rr prioris 
tituli ; and this appears plainly in Sir Henry Sidney's Cafe report¬ 
ed by my Lord J 3 yer (^); for Parkhurji^ who was the latt in¬ 
cumbent of the jiving, had a difpenfation to hold it for three years 
before he was made Bijhop of Norwich ; afterwards he was made a 
hiihop, and refigned his living within the three years: upon this 
the queen prefented, fuppofing (he had a title by ceflion; but it 
was adjudged for the patron, that the living was void by refigna- 
tion, which proves that the Bijhop of Norwich.^ notwithftanding 
his confecration, was Itill incumbent of the living. * And as a 
farther evidence of this matter, if after fuch difpenfation in commen- 
dam rctinercy the patron fhould prefent another to the fame living, 
the bifiiop may have a writ of fpcUation^ which will not properly 
lie but by one incumbent againlt another (c). The king’s confir¬ 
mation in this cafe docs not "ivc any new or other right to the 
incumbent than what he had laefore; it is only a formal thing to 
complete the act of the archbifhop, which otherwife w'ould be void. 
7 his is a temporary provifion for the church, and but a few days 
mof^ than a commence JejnrJtris ; vyhich my Lord Hobart tells 
us (r/) did grow out of a natural equity, that the church lliould not 
be without a paltor during that time wherein the patron is al¬ 
lowed by the law to prefent, and it being fo fmall a portion of 
time, ought not to be regarded ; for de ?/iinimis non curat lex, 

• E contra, Moft of the prerogatives of the crown were con¬ 
ferred upon our kings by the common law, fuch only excepted 
which are given bv particular afts of parliament; but neither by 
the common or Itatute law ha^ he any prerogative to pj^efent upon 


(rt) Bro. Abr.“Prcfentmcntal EgUfc/* 

p). 61. 

(i) Dyer, »z8. 

(f) yaogh. 24.. 


(J) The cafe of Colt and (.lover v. 
The Bilhop of Coventry, Hob. 14®* 
to 168. 

Rn 


Th*. Attob- 
NSrCEMBBAI... 
again/t 

Hen BY Lobb 
Bishop op 
London, and.. 
Dr. Lancas¬ 
ter, AND 

Dr. Bibch, 


*[203] 
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fa* ATTei*i an avoidance by where the patronage is in another. An<| 

jtavCcirRRAt therefore in 1 vooduy*s Cafe (a) it was the opinion of JusTict 
RBif?<rURo Hutton, that where the king himi^f is not patron of the living, 
Bitaor or be ihall not prefent, though he make the incumbent a biftop. 
Ion BOM, AND As to what has been cited out of my Lard Brwke's Abrldgmnt^ it 
Da. Lavcai* is little to this purpofe, it is only what the Bijhef of Ely told the 
Chief Justice ; there was no judicial determination of the mat- 
. i»cM. ^ begins and ends the cafe with a nota of admiration, 

that there ihould be fuch a prefentment feen ratione ptiprogativee 
in the reign of Edward the Thirds upon an avoidance by cejjion f 
It is true, prefentments have been made to fcveral churches by 
former kings, where the incumbents have been made bifhops, not 
by virtue of any prerogative, butbecaufe the perfon promoted was 
patron of the church, and his temporalties were then in the king's 
hands upon his promotion: fo is the 41. Edw. 3. 5. b .: and this 
w’as my Lord Coke*s opinion (^), viz, where the king had feized the 
temporalties of the BiJI}op of Exeter for a contempt, and then 
made the Archdeacon of Cornwall a bifliop, the king prefented to 
the archdeaconry, becaufc the temporalties of the bimop, who was 
• £ 204 ] patron thereof, were then in the king’s hands. * The Year Book 
n. Hen, i^fol. 37, 38. is much againft this prerogative, and it is 
the moft antientcai'c of a <-0iR/»rW<7m that is reported* in our books ; 
it was a qua^e impedit brought by the king for a Prebend of Salif 
bury againft Robert Halommer^ Biihop of that fee, and againft 
Henry Chlchely^ Bijhop of St. David: the declaration was, that R, 
Medford.^ late Bijhop of Saru/n^ had collated the faid Henry Chichely 
to the aforefaid prebend, who died; and that the Bijhop of London 
was tranflated to Sarum, and from thence to Bath and fVellsy by 
rcafon whereof the temporalties of the bilhoprick of Sarum came 
into the king’s hands i that Chichely was made Bijhop of St, Da» 
vidy fo that the faid prebend became void by his promotion, and 
that it belonged to the king to prefent, who was hindered, &c. 
The Bijhop of Sarutn pleaded, that he was patron of the faid pre¬ 
bend in right of his biihoprick, and traverfed the avoidance when 
the temporalties of his prcdcccflbr were in the king’s hands; and 
the incumbent pleaded, that he was prefented by the Bijhop of 
Sarumy and traverfed the avoidance, ut fupra: but the Court 
being of opinion, that he, being made a bifhop, ought to ihew fome 
title to this prebend, he then pleaded, that before he was confe- 
crated Bijhop of St. Davidy he had a grant from the Pope to re¬ 
tain his former benehccs, &c. It is true, no judgment was given 
upon this pleading, but the reafon was, becaule Norton, the 
King*j Serjranty relinquilhed the king’s title as fet forth in this 
count, and declared de novo upon the ftatutc of Provifors, that 
THE I^OPE had ufurped an authority to difpenfe againft the law, &c. 
which ^hcv^ that if the prebend was vacant, notwithftanding fuch 
difpenfation when the temporalties were in the king’s hands, then 
he might prefent i but if it became void after they were granted to 


(a) Wocdley v. Mainwarinj;, Cro. 
^iiC. S* Wiiiclu Q4* * * 


Benicr, 142. 

(i) 4. 


S. C. Winch. 87^. 
356, 

the 
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^ Ihe Aiccceding biftiop, Aen he could not prefent j fo that it is plain T«t Attm, 
the king’s counfel did then think he had no fuch prerogative, and »*»6tKKi4c 
that he had either a right or none to prefent in that cafe, as the tern- 
poralties happened cither to be or not to be in his hands. Mv 
LtrdBmh in abridging^ aforefaid cafe («) agrees, that wheH 
an incumbent IS made a blfhop, his former benefices are void, but * 5 ** 
doubts whether the king or patron (hall prefent; and therefore he *•'» 
added a quare to the ulage, becaufe it feemed unreafbnable to him ****"• 
that the king fliould prefent upon any promotion of the incumbent, 
where the right of a patronage is in another. ♦ This was a pre- • F 20 c 1 
roeative not thought on when St. Germaine wrote {b) ; for he ^ ^ 

tells us, that when any benefice is void by cejfm^ the fix months 
to prevent a lapfe (hall be accounted from fuch cejffien ; which 
fhews that it was his opinion that the patron, and not the king, 
had the right of prefentation, becaufe if it belonged to the king, 
there could be no lapfe. The j udgment of the Court in Sir Henry 
Sidney's Cafe (e) was againft this prerogative, and all the precc* 
dents before the reign of Henry the Eirjyth which mention it arc 
nothing to the purpofc, becaufe they were between fpiritual per*, 
foils, who in thofe days were wholly fubfervient to the Pope; and 
it is a weak argument to alledge, that becaufe the Pope prefented 
at that time, therefore the king (hall now; for what the Pope did 
was by an abfolute ufurpation he had then fuch an authority in 
this nation, that Judge Hankford affirmed in the argument of 
that cafe between the king and the Bijhep of Salijburyy “ quid 

Papa poUji omnia and my Lord Hobart calls him “ Damon 
^ mcridianus (d)** There was never any exercife of this prero* 
gative in the reigns of thofe kings who withftood the ufurpations 
of the Pope; fometimes it has been claimed, but ftill adjudged 
for the patron : fo is 5. Edw. 2. pL 8. where this prerogative is 
not fo much as mentioned ; neither does Staundford take 
any notice of it; and certainly if the king had had fuch a 
prerogative, it would not have cfcaped his obfervation under 
the title of his eighth chapter de ecclefiis vacantibusy quarum 
advocationes JpeSlmt ad regemy et alii prafentaverunt ad eajdrm^ 
la Upright's Cafe (e), Williams, who then argued for this 
prerogative, gave this reafon whv the king (hould prefent upon an 
avoidance by cclfion, viz, becaufe the Pope did fo formerly before 
his power was abrogated by the ftatutes of Henry the Eighthy and 
therefore the king might do it, fince that the bilhop had his pre* 
fentment gratis^ both from the Pope then, and from the king now, 
and the patron had no power after a prefentment made, till die 
death or rclignation of his clerk. I'he Court, not being fatisfied 
with this reaion, afkcd him if he could iliew any precedents t« 

(a) Bro. Ahr, •* Prefentment al (J) Hohart, 146. 

« Ufdlfc,’- pi. 14. (e> Owen, 144* Moor, 399. Cro« 

(A) Dr. and Student, tl 6 y Eli*. 514* 

D>xr, 22S. 


maintain 
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maintain his argument; but he could produce only a few between ^ 
fpiritual perfons, and therefore the precedents were not regarded, ' 
becaule the perfons whom they concerned were in abfolute fub- 
jc^tion to the Pope : and true it is, as Justice Walmsley 
there obferved, that this cuftom began by the ufurpation of the 
Pope j and he mentions the Year Book of Bdward the Second^ 
where upon folemn debate this point was adjudged for the patron. 

♦ Second Point. But admitting the king has fuch a preroga- 
tivc, then his difpenfation in eminendam retinere has fatisfied hiS 
turn, efpecially fmcc it has exceeded the canon j for this was 
more than femejlris commenda, Thefe commendatm were never of 
any reputation either in the common cr canon law; it is quaji 
iomedendum (a) j and in this cafe it is not femejirisy for it was 
for fix months and nine days j neither is it perpetuoy but tempora- 
nea : now if this fhall not be counted an exercife of the preroga¬ 
tive, and the turn to prefent thereby fatisfied, then the king may 
difpenfe for twenty years, and afterwards prefent for life. TheVe 
are variety of opinions how this commenda limitata fiiall be taken : 
fome have held, that though it is limited for a certain time, yet the 
commendator may retain the living during his life ; others, that he 
fhall have it only for the time limited j and fo long he rauft have i^, 
for otherwife the church would be void during that time; but all 
agree, that a grant in commendam retinere is quaft a prefentation, 
and the church is thereby full of an incumbent. It is true, my 
Lord Vaughan was of another opinion in his argument in 
Pr. Eade's Cafe that by virtue of fuch a difpenfation before the 
parfon is confecrated biibop he remains parfon of the fame benefice 
&ill, and has the fame eftate he had therein as well after as before 
jiis confecration, and that difpenfation gave him no new right, but 
only a pow cr to hold that which he had before, and by confequence 
there was nothing upon which the prerogative could work foas to 
fatisfy the king’s turn to the prefentatipn ; but he was of opinion 
likewife,that fuchdifpenfation prevented an avoidance; and iffo, 
that will defeat the grantee of the next avoidance to prefent; for he 
is to have the next prefentation only, and that he cannot have 
where a difpenfation interpofes ; fothat it Hems (uch a difpenfa»- 
tion fhall amount to a prefentation u»)on the next avoidance (be it 
by cefjiqn or otherwife} fo as to be good agaiiill fuch grantee, 
and to make his grant void ; and what reafoji can be given why 
it fhall ni-t likewife lx; a prefentation by the king upon an avoid¬ 
ance by promotion j and if fo, then his turn muft be fatisfied. 

In Hilary Term afterwards judgment was given for the 
king 


(<i) Hobart, 144. 


{b) Vaugli. 18. to 48, 


Upon 
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Upon the fame rcafons judgment was alfo given in Dr, Birch*s The ftaiutc 

iCafe, which is as follows; *• *• c. »*. 

■ •' enaAs,‘<thacth« 

. The parifh of St, James was newly conftituted by the ftatute “ «»>- 

I. Jac. 2. c. 22. out of the parifli of St. Martin, ‘‘ 

■* , ** tn tbs Fitlds 

The fubftance of which aft was, * That a certain prccinft of “ *’* Z®** 

ground therein-mentioned (hall be the parifh of St, James^ &c. j Tt 

that there (hall be a reftor thereof, &c.; that Dr. Tennifon (hall«« fejf^ by tiw 

be the firft incumbent j that he and his fucceflbrs, reftors thereof, “ name of st, 

(hall be a corporation, &c j that the patronage thereof, after his ‘‘ in 

deceafe or avoidance, fliall be in the Bijhop oj London and his 

fucceflbrs, and in my Lord Jermyn and his heirs, by turns; that “d rmn^fhe 

after the deceafe or avoidance of Dr. Tennijon the Bifliop (hall “ p.iriih of St. 

prefent, then my Lordy and afterwards the Btfoopy iffc, fhall have “ in all 

two turns, and my Lord and his heirs one turn. “ 

‘‘ whatroever 

This aft was fet forth in the declaration, and that Dr. Tennifon ^ 

was made Bijhop of Lincoln ; that the faid church of St. James || * 

became void upon his promotion, and thereupon it belonged to the u «,*?£,« 

kipgand queen by virtue of their prerogative to prefent, he. “ vfcar of St. 

Dr, Birch pleaded the fame plea as Dr, Lancajier did in the «c ftaji be rcc- 
calc before-mentioned. « tor of the pa- 

The debate now was, that admitting the king had a prerogative u 
to prefent by cejfiony yet fuch a prerogative could not be exercifed “ Iiiat the* pa¬ 
in this cafe, becaufe it would be exprefsly againft fuch an aft of “ «mnape of 
parliament; for this was a parilh newly created, the church was ^cc- 

never yet prefentativc, and being nov/ void by cejfton the prefenta- ,* 
tion muft be in the bifhop ; for by the words of the aft it is u rcnmfsn the 

exprefsly given to him after the deceafe or avoidance of Dr, “ nru rtaor, 
Tennifon, oron the next 

avtiidance 

The king is entitled to feveral prerogatives by the common law, “ thereof, Oiall 
as a fubjeft is to a prelcription orcuftom j but both prerogatives, ” 
preferiptions, and cuftoms, may be bound by afts of parliament [a). 

Concerning the firft of which there are thefe and many more ». L.ordJtrmyn\ 
inftances, vi%. By the ftatute of MarlbridgCy cap. 22. it is enadted, ” nir: Bi- 

“ That none may diftrain his freeholders to anfwer for their free- *' of L»n. 

hold without the king's writ.” This is a general law ; and UeaTh 
though the king is not named by way of reftraint, yet it has been cr avoid^ance, 

*• (hail firft prefent to the faid reftory, and then Lord Js'^myn and his heirs /hail prefent to the faid 
** mtvtfarijhy and fo by turns fui ever,” Dr. Tennifon was Created Bijhop of Lineoln hy which pro¬ 
motion thechurchof St gainer became void. And it was aCreed, chat thv Kink by viitue 
of his frsrogativey and not the Pishot nr London by virtue of the ftatute, /hall prefent to the 
vacant reftory ; foralthoush the Legi/lature creates it a new pari/hyyet the church is, in this refpedl', 
fubjedi to the like incidents a$ all other churches are by the common law —S. C. i. Show. 413. 
441. 493. 501. S. C. 3. Lev. 377. S. C. Lev. Ent. 344. S. C. 1. Jones, 404. S. C. Comb. 
*05. 3C0. S. C. Carth. 313. S. C. 1. Salk. 540. 559. S. C. Holt, 535, 3. Com. Dig. >99, 
4. B«c« Abr. a«o. 


(«} ti. Co. 59. a. 
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T«« ATto«- conftnied to bind him in point of law (a) ; for there is a writ in 
narOxstaAt Ktgifitr (^) dire^ed to the king's baili^ of his manor of, &c. ' 
Hf^ Lord <^o™*'»^ding them not to diftrain. By the ftatute of Wejlminjier 
Biihov or Firfi^cap, 5. the kins commanded upon great forfeitures that 
AoifvoM, AW• none Ihould difturb eleaions; he is bound by this law (c). So 
Da. Lakcas. where any ftatute is made to prevent or fupprefs any wrong, the 
lH**BiacM named, is bound by it, * ^caufe he can do no 

wrong ^d)i and where>cver affirmative ftatutes introduce a new 
Svkitt. 169. law, as here, fuch .ftatutes do neceflarily imply a negative of all 

* r 208 1 which is not contained in their purview. So that admitting this 

^ prerogative to prefent upon the promotion of the patron's preientee, 

as in Dr. Lancajiet^i Caje^ yet it is not to be exercifed here, 
bucaufe Dr. Tennifon was never prefented to this church ; he firft 
came in by the donation of the pariih, and afterwards it became an 
incumbency by the gift of the king, lords, and commons ; fo that 
this prerogative fails, becaufc the living is a donative by parlia¬ 
ment, and not by the prefentation of the patron; and likewiffi 
becaufe the king cannot prefent where the patron could not i 
and here never yet was any patron : his prerogative is to prefei^ 
upon promotion of the patron's prefentee ; and the reaibn given is, 
becaufe this is fo far from being an injury, ftiat it is a kindnefs to 
the patron that the king ihould take fu much notice of his clerk 
as to dignify him in the church by making him a biihom But 
here was no promotion of the patron’s prefentee, for Dr, Tennifon 
was never prefented by any particular perfon: nay, this church was 
never prefentative till now, for it was but newly made a church or 
pariih fo that the reafon of this prerogative failing in this caie, 
that too muft likewtfe fail. Here is a particular prefentation 
given to the biihop by an a^ of parliament; it is not yet a patronage, 
becaufe there never yet was any prefentation to the church, there 
was never any avoidance iince its creation : it is true, it is now 
void by promotion, but it is not fuch a common ordinary avoidance 
upon which this prerogative can operate, becaufe by the a^ a new 
right is introduced, and exnrefsly given to the biihop, for the next 
prefentation. 7 'he king cannot demand firfi^fruits and tenths out 
of this pariih, yet fuch are incident to his prerogative; but not 
being faved to him in the a£l, that ftiall never operate here to give 
him any title to them. This cafe, therefore, docs not fall under 
any of the reaibns or refolutions which have been given to maintain 
the prerogative to prefent to a living void by ceffion, becaufe 
(as it has been fatd) it is not in the nature of an advowfon, but a 
donative \ :tnd this is proved by the a£t itfel^ for there is a claufe 
to fubji ft it to the juiifdidtion of the biihop, which had been in 

• r 2 og 1 he had any authority without it. * For the Bif!>op of 

^ ^ London is not patron of this pariih-church, becaufe he was lo of 

St. Mar tin* Sy out of which it is denv»i $ the patronage is given to 
him after the next avoidance i and there is a particular claufe in 
the act, chat all fuceceding redtors thereof ihall be prefented, infti. 

(a) 3. Infi, 141. («)s.Inft.i 69 . 4 .Bat.Ab« 199,200* 

(#) 171. Hob. 29S. 

ftuted^ 
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tuted, and indudled, as odier Fe£lors are, which proves that the firft T«i Attoi* 
feftor was notfo prefented. So that by what has been faid it may 
appear, that this was not a prcfentation, but a donative to Dr» „ ‘*^*'*®^ 
Tenni/en } and till, a prefentation once had, there is no fubje^> BisNor or** 
matter for the prerogative to work on. Lomoon am* 

E contra. There is no reafon in law which makes any difference t««, am» * 
in the king’s prerogative to prefi^nt upon cejfion to a new or old Bsaca. 
living i for in both cafes the tideof the king is by the promotion of 
the incumbent, who had the care of both parities here ; and the 
new one being ere^ed out of the old parifh participates of the fame 
nature with it, and muft be fubjedf to the fame rules of law, unlefs 
fome fpccial provifion is made in the z& to exempt it. Thus it 
was when upon the diflbiution of abbies after the ilatute of 
31 . Hen. 8. c. 13. and new bifhopricks were ercflcd, thofe did par¬ 
ticipate with the fame nature of the moft ancient, and all incidents 
belonging to the old bifhopricks did follow thofe which were newly 
created by that king. Now this aft has made no difference between 
th6 new reftory and the old vicarage j it makes it prefentative in 
its nature, and limits the right of prefentation to my Lord Bijhop 
and Lord Jermyny not by way of veiling any right in either, fo as 
CO give away that prerogative the king had at the common law, 
for their title comes under the word “ videlicet fo that the aft 
muft be underftood in the nature of a partition between them { 
and the rather, becaufc it is an affirmative aft, which will not take 
away any antecedent right \ and it is generally known that the 
prerogative is not bound if not mentioned. It is iio objeftion to 
fay, that the bijhop ftiall lofe his turn by this means, becaufe it is 
no more than what is allowed by law in cafes of the like nature \ 
as it was in lVoodUy*$ Cafe (<?), where the grantee of the next 
avoidance loft his prefentation, becaufe upon the promotion of the 
incumbent the king had a title by his prerogative to prefent. 

Afts of parliament are to be conftrued in favour of the king’s 
prerogative} and therefore this fhall be conftrued to make an 
advowfon prefently vefted in point of intereft, * for which the • f 21O 1 
prerogative fhall not ftay till (as it has been objefted) it is ^ * 

executed once in prefentation. As to the objeftion, that this is an 
affifmativea^t, and fo implies a negative, which excludes the king’s 
intereft, the law is otherwife ; for affirmative a6ts do not exclude 
his right ; the ftatutes of Wills are both in the affirmative {b\ 
and yet they do not take away a cuftom of deviling land. It is 
abfurd to imagine, that general words in an act of parliament fhall 
. bind a right which the makers of the law never intended to 
meddle withal; for their intent here appears plainly to be only t9 
create a parifh, to fettle a rectory, and to order the right of pre« 
fentation: there are no words throughout the whole aft from 
which it can be inferred that the prerogative was intended to be 
bound, fo as it might not operate upon the avoidance of this 

(m) Woodley v. Mainwaring, Cro. (S) 8 . c. I.. and 34. H»f, i,. 

So C« Wincha ^<4* 

Ws BtftUoe. lAi, 

seftory 
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Th* attoe- re£tory by cejjioy^ as well as upon the like avoidance of any othcF 

jixyGctiKRAL prefentative living whatfocver. * 

Agahft 

HxNHY Lo«d Afterwards, in Michaelmas Term-t in the fixth year of ff^ilUam 

BI *HQE or Thirds the judgment was, 

Lonpon, and j j O 

D«. LANCASr FiiisTj That the king has a prerogative to prefent by uffton, 

TKRf AKD 

Du. Birch« SECONDLY, That this 6.\(^ei\{2X\o\\ in commendam ritinerehzi 
not fatished the next turn-^ and fo not barred the king of the prero^ 
gative, &c< 

First, I'hc king has a prerogative to prefeftt upon the pro¬ 
motion of an incumbent; and this is no innovation ; for there 
being no judicial opinion to the contraryj is a fufficient evidence to 
prove this right; and though a natural reafon cannot be given to 
fupport it, yet it feems very j uft, that when the king, by the exercife 
of his prerogativc5 has made a church void, that he fiiould have a 
right to fill the vacancy j for it is but the exchanging of a life# 
audit is probable the patron may (notwithftanding the change) 
be as near to his prefentation as before the avoidance by cejfiotti 
There are but few authorities in the books to dire(St one's judgment 
before the reign of ^teen Elizabeth^ becaufc the Pope then claimed 
fuch prefentations as belonging to his ccclefiaftical jurifdidlion# 
and the kings of England very fcldom difputed his claim; but 
it does not follow that they had no fuch prerogative, becaufe not 
claimed in many years ; and though a perfeft reafon cannot be 

♦ Till] given why fuch a prerogative (hnuld be allowed by * the common 
^ law, yet the king fhall not be barred of his right; for no reafon 

can be ^iven for a collateral warranty, and yet that is law at this 
day. 1 he bilhoprics of England were at firft donative^ but from 
the feventeenth year of King 'John to the twenty-fifth year of 
Henry the Eighth [a) the bifliops were to be choien by the dean 
and chapter, but then fuch eledlionmuft have the king’s confirma¬ 
tion i and even the ftatute of 25. Hen, 8. c. 20. which exprefles 
the manner of making bifliops, does in fome meafure reflore the 
' CROWN to its antient prerogative ; for though by licence under 

the great feal the prior and convent then, and the dean and chapter 
now, have leave to elecl, yet there muft be a letter miffive con¬ 
taining the conge d^ejlire^ and the name of the peribn whom they 
fliall chufe. I'he authorities which have been cited to maintain his 
prerogative were JVrighds Cafe (^), where thequeftion was fully 
ftated and adjudged, and it was afterwards admitted to be law 
in Sir Robert Bajfet*s Cafe (r). My Lord Dyer, in Hilary 
Term in the fixth year of ^uen Elt%abeth^ put the cafe of Sir 
.Henry Sidney (d) upon a quare impedit againfl the Bifbop of 
QlouLiJler and one Reve.^ wiio was one of the queen’s chaplains, 
and whom ftie prefenteu to a cliurch, having made Parkhurjl^ 
the former incumbent, Bijhop of Norwich^ fuppofing flie had a 

(•J See the ftatute 2f. Uen, %. c, 20. (f) Cro. Eli*. 790. 

I. Leon. 156. ((/)D}’er,i28.p].4S.S.C. Bendl. T40. 

prerogative 
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prerogative to prefent upon an avoidance by cejjion^ which he did 
sot take to be law, and then faid, quod alii focii mei non fentiebant ; 
but the cafe was not adjudged upon that reafon ; it fecms only to 
be a parenthefis, and a fudden opinion of the Judge. Many cafes 
may be cited where the tcmporalties of bifliops have been feized by 
the king, and then he has prefented to the church upon the promo¬ 
tion of the incumbent; from whence it is inferred that fuch pre- 
fentations were not by virtue of any prerogative, but becaufe the 
temporalties were in the king*s hands. This certainly muft be a 
very weak inference ; for to what purpofc fhould the king make 
ufe of his prerogative when he had an intereft in the advowfon 
itfclf, of which the bifliop was patron, &c. in refpsdt his temporal- 
ties were then in the king’s hands ? So that the force of this argu¬ 
ment muft be, vix, becaufe the king made ufe of his intereft, 
therefore he had no prerogative, which is very abfurd and incon- 
fequential. The reafon why all the books are filent in this matter 
is, becaufe before theftatute ofProvifors (<?) the king defeated 
of this prerogative by the ufurpation of the * Pope: and this is not 
only an anfwcr to what was done before the making of that ftatute, 
but fincc alfo; for, notwithftanding that law, the clergy were fo 
clofely united in intereft, that they ftill ufurped upon the rights 
of the fucceeding kings, for the Pope ftill n;ade bifhops in 
England, Sixteen years after that ftatute this cafe happened : 
John Bijhop of Salijbury (^), being patron in right ofhisbifhop- 
ric, prefented 7 ^. and died, fo that his tcmporalties came to the 
king ; who was the prefentce of the biihop, was afterwards 
made Bijhop of. Salijbury % and becaufe he could not be both patron 
and incumbent of the living,^.thc king Lrouglit a quare impedu ; 
the defendant pleaded, that after the death of John Bijhop of 
Salijbury^ his immediate predeceflbr, and before his confecration, 
and likewife before the living was void, the king by letters patents 
(reciting his being made abilbopby the Pope), had granted to him 
the tcmporalties, fothat he ought not to prefent; and this was held 
a, good plea at that time ; which fhews that the Pope ufurped 
upon this prerogative. It is true, this prerogative to prefent by 
cejfton is not mentioned in the ftatute de Preerogativa Regis (r), 
no more is the prerogative to prefent by Lpje , and yet this was 
never yet denied the\ing, though nothing was faid of it likewife 
in any of the old books. It is mentioned in Cawdry s Cafe (d) 
that the law was thus in the reign of Edvjard the Thirds viz. If 
the metropolitan did not prefent within fix months, THE king 
and not the Pope fhould provide a paftor; and yet no fuch autho¬ 
rity can be found in that king’s time. But ever fincc that cafe 
was abridged by Brooke {e) this prerogative has been enjoyed by 
the kings England ; and there arc no precedents that the patron 
has prefented upon the promotion of his incumbent. 


(«) Edw. 3. ft. 6. f. 4. 
(*) Year Uook 41. £dw. 

5 - 

(c) 17. EJw. a. ft. I. c. I. 

VoL. IV. 


(i) a. Anct. laz. S. C. Popb. 59, 
S, C. 5. Co. 1. 
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Second point. This comnundam retinere is not a fervin^ 
the kin|;*s turn j for it is not puttins^ a man into po0eSion of ^ 
new living without inftitution or indu^ony it is only a continua¬ 
tion of the old benefice in the fame perfon where it was, for that 
which he had before cannot be properly faid to be commenuod «’o 
him; there is no new right transferred. It is true, if the incum¬ 
bent had died during the continuance of fuch difpenfation, the king 
might have loft his title to prefent (a)• 

And lastly. As this cafe ftands upon the a<ft of parliament, 
the king*s prerogative is let in by making of the church of St, 
yames a redtory, and by fettling the * patronage ; and it is no 
objedlion to fay that the prerogative (hall not work, it being 
newly created and made a pariih j for when once it is eftablifhed, 
it is fubjedi to all the ecclefiaftical laws, as non-refidency, depri¬ 
vation, &c. It is to be void by the fame methods which make 
other redtc wies fo, vi%, if the patron do not prefent within fix 
months after the death of the incumbent it iball lapfe to the ordi¬ 
nary {b) \ fo that the patron is bound by the fame laws in this cafe 
as in all other cafes of ancient redlories, and the next avoidance 
itfclf may be granted over by the adl of the party. 

As to the cbjedlion, that the prefent redlor does not come in by 
prclcntation, inftitution, or indudtion, but that it is a donative 
by the parliament at lead: during his time; and then, as was 
affirmed, that if the incumbent of a donative is made a bifhop the 
king ftiall not prefent, bccaufe fuch a promotion doth not make an 
avoidance by ceffion, for the incumbent is the creature of the 
founder, and is not fubjei^l to ordinary and epifcopal vifitation ; 
this muft be admitted to be law : but yet if an incumbent of a 
donative be made reffer by a£t of parliament, as Dr. Tenni/onwzs 
in this cafe, then the king has a prerogative to prefent upon the 
promotion of fuch rector. The Prince's Cafe (cj comes near this 
at the bar ; for, in the eleventh year of Edward the Thirds the 
Prince was created Duke of Cornwall-t “ habendum ET te- 
“ NENDUM eidem duci et f liis primogenitis ipjius et haredumJu9^ 
“ rum regum Anglite-t &eJ* By thefe words the Prince had an 
eftate in fec-fimple in the faid dukedom newly created by adt of 
parliament, the confequence of which was, that the Prince ihould 
be endowed thereof. So here, though this is a new redtor^ 
created by the like authority, vi%. by adt of parliament, yet it is 
fubjedt to the fame laws and rules with other redlorics more 
antient in time. 

Then as to the objedlion, that it is not an advowfon prefenta-* 
tive durit*g the life ol Dr, Tennijon^ for by the exprefs words of 
the adi the prefentation does not veft in the patrons till after the 
death or avoidance of the prefent incumbent; and if fo, the king’s 
.prerogative cannot operate here, becaufe he is intitled to prefent 

(a) Vaugti. 18. Winch. 91. Joan, ( 5 ) 6.C0. 6t. 

161. Hob. 143. %. RoiL Abr« 344. (c) 8. Co. }t. 

when 
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when the prefentee of the patron is advanced to a greater dignity Attmi. 
lit the church, and here is no patron yet j now admitting it to 
be this will not prejudice the kind's title, becaufe it is the pro- HEi»rr**Loa» 
motion of the incumbent that entitles the king, let the advowfon BitHor or 
^pJfCFUiia^e be where k will. *But notwithftandine this objec- Lomoom, an» 
tion, the nght of patronage, even in this cafe, is veSed immedi- i-AweAt- 
ately. It is like a reverfion for life gnntcd cum acaderit D**B»**'* 
mortem of the tenant for life, which vefts an intereft immediately, 
though to commence in pofleilion in future (aj. 

Lastly, It was never intended by the parliament to deprive 
the king of this prerogative ; and therefore this aft muft be con<* 

{trued (as the rule is in Sir Francis Barrington*s Cafe) {h) 
according to the fubjeft-matter. 

For which realbns judgment was given for the plaintiff, abfentt 
Gregory, which judgment was afterwards affirmed in 

parliament. 

(a) Cro. Eliz. 3x3. i.Saund. 147. (i^) 

Gwynn againfi Pie. Cafe Sif 

P'JECTMENT for two mefliiages, two gardens, and feventy PraOict. 

^ acres of land, fifteen acres of meadow, and thirty acres of 
pafture in Much^Dew Churchy c. 

The plaintiff delivered declarations to two tenants only; and, 
as to the lands in their pofieffion, the defendant entered into the 
common rule. 

But becaufe he had made feveral fmall purchafes in that parifh, 
and the plaintiff claimed only twenty acres lately granted to him 
by leafe from the Bijhop Gloucejiery therefore ne moved by his 
counfel, that the plaintifr might give a note in writing, before the 
firft day of the next Term, what lamls in particular he claimed, 
and where fuch lands did lie, and in whofe pofleffion, &c. or 
otherwife that he might not proceed to a trial at the next affixes; 
for Ae defendant nut knowing what lands the plaintiff would 
claim, could not tell what purG^e*deeds to produce at the trial* 

Sed non allocatur. 
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